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STATE OF NEW YORK
SUPREME COURT COUNTY OF GREENE

ASSOCIATION OF PROPERTY OWNERS OF SLEEPY HOLLOW
LAKE, INC. and SLEEPY HOLLOW WATER COMPANY, INC,, VERIFIED PETITION AND
COMPLAINT
Petitioners-Plaintiffs,

S Index No.

GREENE COUNTY INDUSTRIAL DEVELOPMENT AGENCY;
GREENE COUNTY, NEW YORK; TOWN OF ATHENS, NEW YORK;
TOWN OF COXSACKIE, NEW YORK; COXSACKIE-ATHENS
CENTRAL SCHOOL DISTRICT; FLINT MINE SOLAR, LLC; JOHN
DOES 1-10; and ABC CORPORATIONS 1-10,

Respondents-Defendants.

Plaintiffs-Petitioners (collectively, “Plaintiffs”), the Association of Property Owners of
Sleepy Hollow Lake, Inc. and Sleepy Hollow Water Company, Inc., by their attorneys, The Zoghlin
Group, PLLC, for their Verified Petition and Complaint (“Complaint”) allege as follows:

1. This hybrid Article 78 proceeding and plenary action concerns the improper
actions of the Greene County Industrial Development Agency (the “GCIDA” or “IDA”) in
reviewing, and ultimately deciding to provide financial assistance to a large-scale renewable
energy project known as Flint Mine Solar, a 100 megawatt (MW) solar electric generation facility
consisting of up to 454 acres of photovoltaic (PV) panels, together with associated facilities,
located within a 1,638 acre Facility Area on lands owned by the developer or leased from
owners of private property (the “Project”) .

2. Plaintiffs do not oppose the Project. They merely seek to ensure that Project

construction and operation do not contaminate Sleepy Hollow Lake.
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3. The Project is within the Sleepy Hollow Lake Watershed?, which is the sole source
of drinking water for the Sleepy Hollow community and the back-up water supply for the Village
of Athens.

4, Changes to the Project that were approved in March 2023 will disturb a great
deal more land than initially approved. This, in turn, will cause contaminants to be released into
the Sleepy Hollow Lake watershed, and ultimately Sleepy Hollow Lake.

5. The IDA has both statutory and Constitutional obligations to protect Sleepy
Hollow Lake, as it is Plaintiffs’ drinking water source and an important environmental resource.
General Municipal Law Article 18-A requires the IDA to consider the effect that a Project it
approves may have on the environment. N.Y.S. Const. Art. | (Bill of Rights), §19 (Environmental
Rights) (adopted Nov. 2, 2021, Eff. Jan. 1, 2022) imposes an additional independent obligation
on the IDA to protect the right of each person in the State to clean water and a healthful
environment.

6. Plaintiffs asked the IDA to condition financial assistance on the creation of an
independent monitoring fund to detect contamination of the watershed before it impacted
Sleepy Hollow Lake.

7. The IDA rejected this request, even though FMS represented to the IDA that it
intended to support Sleepy Hollow’s monitoring activities and had a “good faith intention” to
assist Sleepy Hollow with their water testing:

FMS intends to engage Sleepy Hollow to discuss and agree how

FMS might provide future support to Sleepy Hollow’s ongoing
monitoring activities. FMS is open to contributing to the costs

1 A watershed is an area of land that channels water such as rain and snow to a body of water like a lake, river, or
stream. https://earth.org/what-is-a-watershed (last accessed 6/5/2023).
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Sleepy Hollow will incur when engaging its own third-party
engineers to review the reports and summaries of sampling to be
carried out by Crawford Engineering. The amount and period over
which FMS will make such contribution has yet to be discussed or
agreed with Sleepy Hollow. This is a good faith intention by FMS
to assist Sleepy Hollow with their ongoing costs of reviewing
water testing completed by FMS and reflects FMS’s commitment
to partnering with community stakeholders.

See Letter from Flint Mine Solar to GCIDA dated February 3, 2023, a true and accurate copy of
which is attached hereto as Exhibit O.

8. Moreover, the IDA’s approval of financial incentives for the Project illegally
violated the requirements of the Greene County Solar PILOT Law, Greene County IDA Incentive
Policy for Solar Projects, and the GCIDA’s Uniform Tax-Exempt Policy. Specifically, the IDA
awarded a 30-year PILOT even though the IDA Incentive Policy for Solar Projects imposes a 20-
year limit; failed to consider factors required by the IDA Project Evaluation Policy; made no
factual findings to support the applicant’s self-serving claims that the Project would not be built
but for the Financial Assistance; made no factual findings to support its deviation from the
Uniform Tax Exempt Policy; and utterly failed to conduct the required cost-benefit analysis.

9. This proceeding is brought to annul the IDA resolutions adopted on April 20,
2023 (the “Resolutions”), which, among other things, (a) made findings with respect to the
Project’s eligibility for financial assistance; and (b) approved financial assistance for the Project
(the “Financial Assistance”).

10.  The Financial Assistance included:

a. Mortgage Recording Tax Exemption in the amount of $2,000,000.

b. Sales and Use Tax Exemption in the amount of $5,000,000.
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c. Payment in lieu of taxes (“PILOT”) agreement which would reduce the
project’s tax liability by between $21,639,222 and $128,350,389.2

11. Alternatively, if the Determinations are not annulled, Plaintiffs seek an order
directing the Project applicant to provide funding to monitor water quality both upstream of
and in Sleepy Hollow Lake during Project construction and for the first three years of operation.

GEOGRAPHIC SETTING

12. The Project will be located within a 1,638-acre Facility Area on lands owned or
leased from owners of private property located between the New York State Thruway to the
west and the CSX Railroad line to the east (the “Facility Area”) in the Town of Coxsackie, New
York and the Town of Athens, New York, both of which are located in Greene County, New York.

13. The Project will require five short 115kV transmission lines, with a total length of
approximately 500 feet, to connect a proposed 115/34.5kV Facility substation to a proposed
115kV point of interconnection (POI) switchyard, which will then interconnect to the existing
bulk electric transmission system lines owned by Niagara Mohawk Power Corporation, d/b/a

National Grid.

2 Tables 8.2 and 8.3 on page 19 of the Findings Statement show the various values of FMS’ property tax

savings, depending upon which of the three methods is used to calculate the PILOT. The savings amounts also
represent how much money the local governments will be losing over the period as a result of the property tax
break. These numbers do not reflect the Host Community Funds going to the Towns of Athens and Coxsackie.

The first method is the Discounted Cash Basis (DCB). This is the total tax liability over the 30 years if FMS
had to pay property taxes like every other business or property owner in the county. This is the highest amount
and is shown in the tables as $147,146,730.

The next method is the Discounted Cash Flow (DCF) model which was recommended by NYSERDA. In the
FMS situation it is the middle amount and is shown in the tables as $40,435,563.

The final “method” is the amount that the GCIDA chose as the “PILOT” and happens to be the same
amount that FMS recommended from the start. It is the lowest amount and is shown in the tables as $18,796,341.

Consequently, the Payment in lieu of taxes (“PILOT”) agreement would reduce the Project’s property tax
liability by between $21,639,222 [difference between DCF of $40,435,563 and PILOT of $18,796,341] and
$128,350,389 [difference between DCB of $147,146,730 and PILOT of $18,796,341].
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14. A true and accurate map of FMS’s Proposed Facility is available at

https://a.storyblok.com/f/175296/x/fc04901154/2020-03-15 filing-notice-figure.pdf and

reproduced below:

Sleepy Hollow Lake and the Surrounding Development:
15. The Sleepy Hollow Lake Development (the “SHLD”) is approximately 2,000 acres
of land along Murderers Creek in sections of the Village of Athens and the Towns of Athens and

Coxsackie, Greene County.
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16. The Sleepy Hollow Lake Development extends northerly along both banks of
Murderers Creek for about 3 miles from the northern section of the Village of Athens.

17. Sleepy Hollow Lake is a 325-acre impoundment at the center of the Sleepy
Hollow Lake community. The lake is designated as a Class A Fresh Water. Class A water best
usages include potable water supply, contact recreation, fishing, and fish and wildlife
propagation.

18. Sleepy Hollow Lake is the source of drinking water for the community, with close
to 900 service connections and annual potable water production of approximately 40 million
gallons.3
The Project’s Surface Water Drains Into the Sleepy Hollow Lake Watershed

19. As shown in the true and accurate map below, the vast majority of the Flint Mine

Solar Project will be located within the Sleepy Hollow Lake watershed:

3 Princeton Hydro Review of the Flint Mine Solar Stormwater Pollution Prevention Plan dated 5/24/2023 (“PH
Review”), a true and accurate copy of which is attached hereto as Exhibit C.
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20. Murderers Creek is the largest tributary of Sleepy Hollow Lake.

21. Murderers Creek also traverses the FMS site and drains a significant portion of the
site.

22. Murderers Creek will receive water from stormwater generated at the Project site
during construction, operation, and decommissioning of the FMS facility and a direct vector to

Sleepy Hollow Lake.
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The Association’s Support of the Project, and Concerns About the Project Amendment

23. The Association has at all times supported the Project and originally approved
Project layout.

24, The Project’s 2020 Preliminary Stormwater Pollution Prevention Plan (“SWPPP”)
recognized that the Project is sited both within the Murderers Creek catchment and within the
Sleepy Hollow Lake watershed.

25. The Project’s 2020 Preliminary SWPPP identified that the watershed is listed on
the 303(d) list for pollutants related to construction activity.

26. FMS later applied for approval to amend to its approvals to “optimize facility
layout” (the “Project Amendment”).

27. On March 28, 2023, the Siting Board approved the Project Amendment. A true
and accurate copy of the Flint Mine Amendment Order to the Project dated March 28, 2023
(the “Amendment Order”) is attached hereto as Exhibit G.

28. The Project Amendment increases the area of potential land disturbance from
202 acres to 281 acres, almost 39%. This, in turn, poses a heavier burden on and risk to the
downstream watershed, particularly Sleepy Hollow Lake.

29. FMS acknowledged to the IDA that 350 acres of the project would
“conservatively be considered” to be within the SHL watershed. A true and accurate copy of the
email dated December 14, 2022 is attached hereto as Exhibit P.

30. The greatly increased footprint resulting from the Project Amendment increases
the risk of inducing more hydrologic, solids, and nutrient pollutant loads into the Sleepy Hollow
Lake watershed.
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31. This increase in pollutant loads into the Sleepy Hollow Lake watershed was
accompanied by a 2023 SWPPP that fails to protect that drinking water source. In fact, the
Project’s 2023 SWPPP does not mention Sleepy Hollow Lake in the narrative, the recognition of
silt/sediment impacts in the lake, or recognition of its 2022 listing for phosphorus.

32. The Project Amendment and 2023 SWPPP show a troubling shift in focus away
from protecting those downstream sources and more narrowly focusing only on the Project site.

33. The 2023 SWPPP for the Project Amendment proposes the final vegetative cover
target density of 80% over the pervious surface. However, this is inadequate to prevent erosion
and mobilization of solids from these highly erosive soils, which will ultimately be discharged to
Sleepy Hollow Lake.

34, The 2023 SWPPP for the Project Amendment proposes inadequate
environmental inspection and monitoring of the site. It does not mention monitoring either
total suspended solids or turbidity in any capacity besides visual observation and does not
specify monitoring sites or monitoring frequency as outlined in the certificate conditions.

35. The 2023 SWPPP for the Project Amendment states that temporary structural
best practices will not be used during construction, even though it recognized that brown or
cloudy water will be discharged to the ground surface.

36. The 2023 SWPPP for the Project Amendment states that stormwater
management in the proposed array areas will be provided with filter socks, in addition to
controls around the various perimeters. The use of filter socks as the only measure of soil
erosion and sediment control at the Project’s perimeter is an inadequate, low level of control,

particularly since there is a proposed area of disturbance in excess of 280 acres. While filter
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socks will provide some level of solids abatement, it will do little to address volume and is prone
to failure during large precipitation events. Moreover, the 2023 SWPPP for the Project
Amendment does not address harmful chemicals entering the watershed or lake from land
previously used for agriculture.

37. The 2023 SWPPP for the Project Amendment proposes few permanent
structures, which consist primarily of filter strips to treat runoff from the impervious areas
associated with pads and substation construction. Filter strips will also be constructed to
manage runoff from the inverters, in some cases these will also consist of directed flow
between berms with level spreaders. These designs are heavily dependent on achieving
sufficient vegetative cover as well as minimizing soil compaction to promote infiltration, both of
which are questionable.

38. Post-construction inspection and adaptive management practices described in
the 2023 SWPPP for the Project Amendment do not sufficiently protect the Sleepy Hollow Lake
Water supply. It proposes that the Applicant observe bare spots and washouts but does not
establish a time frame to reseed and mulch them, or what temporary measures may be done
before the next rainfall.

39. The 2023 SWPPP for the Project Amendment proposes to mitigate highly
erodible areas using the placement of sod and energy dissipating Best Management Practices.
However, given that almost 80% of the Project site has severe or very severe erosivity hazards,
this may be very extensive. Furthermore, this is a post-hoc solution to managing those hazards
after they manifest, contributing to solids and nutrient pollution, rather than a strong proactive

plan to reduce those risks initially.
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40. The scheduled inspection frequency described in the 2023 SWPPP for the Project
Amendment is also low in the immediate post-construction period because it is limited to just
three monthly events with subsequent annual events. It also describes inspections following
large storm events but does not specify what qualifies as a large storm event.

41. The Project Amendment and 2023 SWPPP will contaminate Plaintiffs’ water
supply and recreational use of Sleepy Hollow Lake with contaminated surface water runoff from
the Project Site.

42, The 2023 SWPPP for the Project Amendment does nothing to proactively prevent
stormwater discharge into the Sleepy Hollow Lake watershed, and merely proposes to identify
and possibly remediate damage to the Sleepy Hollow Lake water supply after it has already

been contaminated.

PARTIES
Association of Property Owners of Sleepy Hollow Lake, Inc.

43. Plaintiff Association of Property Owners of Sleepy Hollow Lake, Inc. (the
“Association”), is a domestic Not-for-Profit Corporation formed under Section 402 of the Not-
for-Profit Corporation Law.

44, The Association was formed to promote the health, safety, and welfare of the
Sleepy Hollow community and to maintain Sleepy Hollow Lake, among other things.

45, The Association is comprised of over 1,275 members, all of whom own parcels of
land in the Sleepy Hollow Lake Development. Lot owners in the Sleepy Hollow Lake

Development automatically become members of the Association.
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46. Sleepy Hollow Lake serves as the sole source of drinking water for the
Association’s members.

47. Association members also enjoy the natural beauty of Sleepy Hollow Lake, and
use it for swimming, boating, and other recreational pursuits.

48. The Association and its members will be harmed by the Project because it will
discharge pollutants into Sleepy Hollow Lake, contaminate their water supply, and impair the
water quality of Sleepy Hollow Lake for recreational use.

49, The Association’s members’ drinking water, lives and properties will be adversely
impacted by the IDA’s approval, which will allow the Project to be constructed and operated
within the Sleepy Hollow Lake watershed and negatively impact Sleepy Hollow Lake.

50. The Association’s (and its members’) injuries fall within the zone of interests of
General Municipal Law Article 18-A (the “IDA Act”). Section 852 sets forth the policy and

“wa

purpose of Article 18-A, including the policy to ““protect and promote the health of the
inhabitants of this state by the . . . protection and improvement of the natural and cultural or
historic resources and environment and to control land, sewer, water, air, noise or general
environmental pollution” from projects the IDA considers. Moreover, Section 874(4)(a) requires
the IDA to consider “the effect of the proposed project on the environment” and the extent to
which “it will require the provision of additional services” in its uniform tax policy. GML §
874(4)(a).

51. The Association’s (and its members’) injuries fall within the zone of interests of

the New York State Constitution, which states that: “Each person shall have a right to clean air

and water, and a healthful environment.” N.Y. Const. Art. 1., §19.
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52. The Association’s (and its members’) harm is different from that to the general
public by virtue of the fact that Sleepy Hollow Lake is the sole source of their drinking water,
and that only Association members may use Sleepy Hollow Lake for recreational purposes.

53. The Association (and its members) are further injured because the PILOT will
decrease the taxes that would otherwise be paid to tax entities with jurisdiction of the property
owned by them, namely the Town of Athens, Town of Coxsackie, and Coxsackie-Athens Central
School District.

54, The Association and its members have standing to pursue the claims asserted
herein because they own real property in the Towns and have unique property and personal
interests that will be adversely affected by the Project.

55. The Association and its members also have common law taxpayer standing to
pursue claims that the IDA’s lease resolution and PILOT Approval impermissibly provide public
benefits.

56. The Association and its members further have standing to maintain a proceeding
to compel a public body to perform its duty and to correct an arbitrary and capricious decision
in relation to matters of great public interest, particularly when failure to accord such standing
would, in effect, erect an impenetrable barrier to judicial scrutiny.

Sleepy Hollow Water Company, Inc.

57. Plaintiff Sleepy Hollow Water Company, Inc., (the “Water Company”) is a private
water supply company organized under New York State Transportation Corporation Law Article

4.

Page 13

13 of 50



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO.

NYSCEF DOC. NO. 2 RECEI VED NYSCEF

58. The Water Company has a duty to supply “pure and wholesome water” to the
inhabitants it serves (NY Transportation Corporation Law section 42).

59. The Water Company was formed to supply water to the residents of the Sleepy
Hollow Lake development.

60. The Water Company supplies water to members of the Association and serves as
the backup water supply for the Village of Athens.

61. The Water Company uses Sleepy Hollow Lake as its sole source of drinking water,
which it supplies to its customers, including the Association.

62. The Water Company will be adversely impacted by the IDA’s approval, which will
allow the Project to be constructed and operated within the Sleepy Hollow Lake watershed
without adequate monitoring and oversight.

63. The Water Company’s injuries fall within the zone of interests of General
Municipal Law Article 18-A (the “IDA Act”). Section 852 sets forth the policy and purpose of

“wau

Article 18-A, including the policy to ““protect and promote the health of the inhabitants of this
state by the . .. protection and improvement of the natural and cultural or historic resources
and environment and to control land, sewer, water, air, noise or general environmental
pollution” from projects the IDA considers. Moreover, Section 874(4)(a) requires the IDA to
consider “the effect of the proposed project on the environment” and the extent to which “it
will require the provision of additional services” in its uniform tax policy. GML § 874(4)(a).

64. The Water Company'’s injuries fall within the zone of interests of the New York

State Constitution, which states that: “Each person shall have a right to clean air and water,

and a healthful environment.” N.Y. Const. Art. 1., §19.
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65. The Water Company’s harm is different from that to the general public by virtue
of the fact that Sleepy Hollow Lake is the sole source of its drinking water.

66. The Water Company further has standing to maintain a proceeding to compel a
public body to perform its duty and to correct arbitrary and capricious decision in relation to
matters of great public interest, particularly when failure to accord such standing would, in
effect, erect an impenetrable barrier to judicial scrutiny.

Greene County Industrial Development Agency

67. Defendant-Respondent GCIDA is a county industrial development agency
organized and operating under the IDA Act, Article 18-A of the General Municipal Law of the
State of New York (GML §895-j) with offices and a service address at 45 Sunset Blvd, Suite 3,
Coxsackie, New York 12051.

68. The IDA Act, inter alia, sets forth the powers of an IDA in NYS and states that IDAs
are authorized to provide financial assistance to “...thereby advance the job opportunities,
health and general prosperity and economic welfare of the people...”.

Flint Mine Solar, LLC

69. Defendant-Respondent Flint Mine Solar, LLC (“FMS”) is a limited liability company
organized in the State of Delaware in 2017 for the sole purpose of constructing, owning, and
operating the Flint Mine Solar Project.

70. FMS is the holder of a Certificate of Environmental Compatibility and Public Need
for Construction of a Solar Electric Generating Facility pursuant to Article 10 of the New York

Public Service Law issued in August 2021 by the New York State Board on Electric Generation
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Siting and the Environment, authorizing construction of the Project (Siting Board Case 18-F-
0087).

71. In March 2022, FMS executed interconnection agreements with National Grid
and the NYISO.

72. In June 2022, FMS was granted a Certificate of Public Convenience and Necessity
pursuant to Section 68 of the New York Public Service Law, authorizing the construction and
operation of the Project.

73. An Amendment to the Project was approved by the Siting Board on March 28,
2023 [Flint Mine Amendment Order].

74. In its application to the IDA for Financial Assistance, FMS represented that the
Project would not be built without Financial Assistance from the IDA.

75. The IDA awarded Financial Assistance to FMS with respect to the Project.

The Government Respondent-Defendants

76. Defendant-Respondent Greene County, New York is a municipal corporation
organized under the laws of the State of New York, including New York State County Law, with
offices at 411 Main Street, Catskill, New York 12414. Greene County would receive a portion of
the payments made pursuant to the PILOT agreement approved by the IDA.

77. Defendant-Respondent Town of Athens, New York is a municipal corporation
organized under the laws of the State of New York, including New York State Town Law, with
offices at 2 First Street, Athens, New York 12015. The Town of Athens would receive a portion

of the payments made pursuant to the PILOT agreement approved by the IDA.
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78. Defendant-Respondent Town of Coxsackie, New York is a municipal corporation
organized under the laws of the State of New York, including New York State Town Law, with
offices at 56 Bailey Street, Coxsackie, New York 12051. The Town of Coxsackie would receive a
portion of the payments made pursuant to the PILOT agreement approved by the IDA.

79. Defendant-Respondent the Coxsackie-Athens Central School District is a New
York State public school district, organized and existing pursuant to the laws of the State of New
York with offices and a principal place of business located at 24 Sunset Boulevard, Town of
Coxsackie, County of Greene, State of New York 12051. The School District would receive a
portion of the payments made pursuant to the PILOT agreement approved by the IDA.

80. Upon information and belief, Respondents-Defendants GCIDA, FMS, the Towns,
the County, and the School District, are or will be parties to the PILOT Agreement referenced in
GCIDA’s Decision, and so therefore are “Necessary Parties” to this litigation under CPLR §1001.

81. Respondents-Defendants GCIDA, the Town of Athens, the Town of Coxsackie, the
County of Greene, and the Coxsackie-Athens Central School District are collectively referred to
herein as the “Government Respondents” or “Government Defendants.”

John Does

82. John Does 1-10 are other persons or entities that may be necessary parties to
this action that have not yet presently been identified.

83. ABC Corporations 1-10 are other persons or entities that may be necessary

parties to this action that have not yet presently been identified.
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JURISDICTION AND VENUE

84. This Court has jurisdiction pursuant to New York Civil Practice Law and Rules
(“CPLR”) Article 78 and CPLR §3001 and other applicable law.

85. Venue lies in the Supreme Court, Greene County, pursuant to CPLR §503, §506
and §7804(b) because Plaintiffs have their principal offices in Greene County and Defendant-
Respondent IDA made the determinations complained of and material events took place in the
Judicial District that includes Greene County.

86. This Court has personal jurisdiction over Defendants-Respondents under CPLR
§301 and §302.

87. The time within which to commence this action and proceeding has not expired.

88. No previous application has been made to any court for the relief requested
herein.
89. Plaintiffs do not have any other adequate remedy at law.
THE ARTICLE 10 APPROVAL PROCESS
90. The New York State Board on Electric Generation Siting and the Environment

(“Siting Board”) granted FMS a Certificate of Environmental Compatibility and Public Need for
Construction of a Solar Electric Generating Facility pursuant to Article 10 of the New York Public
Service Law on August 4, 2021 (Siting Board Case 18-F-0087) and issued a Findings Statement.
See GCIDA’s Findings Statement for the Project (at p. 287), a true and accurate copy of which is
attached hereto as Exhibit E.

91. In March 2022, FMS executed interconnection agreements with National Grid

and the New York Independent System Operator (“NYISO”).
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92. In June 2022, the Siting Board granted FMS a Certificate of Public Convenience
and Necessity pursuant to Section 68 of the New York Public Service Law, authorizing the
construction and operation of the Project.

93. On June 30, 2022, the Flint Mine Solar Project was sold to D. E. Shaw Renewable
Investments (“DESRI”). DESRI is now the long-term owner of the Project and responsible for
bringing the Project through construction. DESRI and its affiliates develop, acquire, own, and
operate long-term contracted renewable energy assets in the U.S. DESRI’s portfolio of
contracted, operating, and in-construction renewable energy projects currently includes more
than 65 solar and wind projects representing more than 6 GW of aggregate capacity.*

94, On August 29, 2022 FMS applied for an amendment to the Certificate of Need to
“Optimize facility layout” by reducing in the number of PV modules; modifying the collection
lines from messenger supported wiring/ racking integrated collection methods to the use of
primarily overhead collection lines (with limited installation of buried collection lines at certain
locations to minimize vegetation disturbance and associated visual impacts); changing proposed
grading; and using of single-axis trackers instead of fixed tile PV arrays for certain location.

95. The Siting Board approved an Amendment to the Project on March 28, 2023. A
true and accurate copy of the Flint Mine Amendment Order is included as “Attachment 8” in

GCIDA’s Findings Statement for the Project (Exhibit E). See Exhibit E at Attachment 8.

4 A basis of this belief is the defendant/respondent’s website for the Flint Mine Solar Project , a true and accurate
copy of which is attached hereto as Exhibit F, available at https://www.flintminesolarproject.com/ (last accessed
6/5/2023).
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IDA PROCESS REGARDING FINANCIAL ASSISTANCE FOR THE PROJECT
96. On September 9, 2021, FMS filed an Application for financial assistance for the
Project with the GCIDA. A true and accurate copy of the FMS Application is attached hereto as
Exhibit H.
97. The Application disclosed (among other things) that:
a. 100% of FMC’s “sales/ activities” would occur in Greene County;

b. 95% of FMC’s raw materials purchases would be outside of Greene
County;

c. FMC would sell energy and capacity to the NYISO market, subject to a
NYSERDA contract;

d. FMC received NYSERDA incentives in the form of a 20-year contract to sell
Renewable Energy Credits to NYSERDA at a fixed price;

e. The project would create 3 part-time jobs with a combined estimated
annual payroll of $100,750 (plus $45,388 fringe benefits).

98. FMS offered a conclusory, policy-based justification for Financial Assistance and
did not provide any financial support for its assertions. See Exhibit H (executed GCADA
application) at p. 21-22 of 24.

99. On January 1, 2022, New York State’s Green Amendment (Article I, §19 of the
New York State Constitution) went into effect, immediately confirming that “each person shall
have the right to clean air and water, and a healthful environment.” N.Y.S. Const. Art. |, §19.

100. The IDA conducted public hearings on the Application on October 4 and 5, 2022
(during the Jewish High Holiday of Yom Kippur, the holiest day in the Jewish Calendar).

101. During the public comment period, Plaintiffs demonstrated that Project

construction (and, to a lesser extent, operation) would pollute Sleepy Hollow Lake.
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102. During the public comment period, Plaintiffs asked the IDA to make water quality
monitoring of the Sleepy Hollow Lake watershed a condition of Financial Assistance for the
Project.

103. The IDA rejected this request, even though FMS represented to the IDA that it
intended to support Sleepy Hollow’s monitoring activities and had a “good faith intention” to
assist Sleepy Hollow with their water testing. See Exhibit O.

104. The IDA’s Application review did not consider Project impacts to Plaintiffs’ rights
to “clean water” and a “healthful environment” under the New York State Constitution.

105. Likewise, in reviewing and approving the Application, GCIDA failed to consider
“the effect of the proposed project on the environment” as required by GML §874(4)(a).

106. On April 20, 2023 the GCIDA granted the following Financial Assistance to FMS:

a. 14.1 Mortgage Recording Tax Exemption in the amount of $2,000,000.

b. 14.2 Sales and Use Tax Exemption in the amount of $5,000,000.

c. 14.3 PILOT — A 30-year PILOT that will commence on the first taxable
status date after commencement of commercial operation under the
following terms:

1. Term: 30 years

2. Initial PILOT Amount: $5,000/MW/year

3. Annual Escalator: 1.5%

4. Payments: Annually, payable to GCIDA, Due January 1st of each

year which will distributed to the effected taxing jurisdictions.
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107. Inrendering its Determination, GCIDA failed to consider how changes to the
Project that occurred after the Siting Board’s issuance of the Article 10 Certificate will impact
Sleepy Hollow Lake’s water quality. Specifically, the IDA conflated the requirement that FMS
monitor stormwater discharge with the request that FMS provide funding to monitor the water
quality of the Sleepy Hollow Lake watershed before pollutants impacted it. As a consequence,
the Project SWPPP will detect pollution only after it has occurred and is not intended to identify
and mitigate contamination of Sleepy Hollow Lake before or shortly after it actually causes
harm.

FIRST CAUSE OF ACTION
VIOLATION OF ARTICLE | §19 OF THE NEW YORK CONSTITUTION

108. Plaintiffs repeat and reallege the allegations of paragraphs “1” through “107” as
if set forth herein at length.

109. Section 19 of Article | of the New York Constitution (the “Green Amendment”)
provides for “Environmental rights,” and guarantees “Each person shall have a right to clean air
and water, and a healthful environment.”

110. The Green Amendment recognizes and preserves New Yorkers’ Constitutional
right to clean air, clean water, and a healthful environment.

111. Theinherent and inalienable rights conferred by the Green Amendment reflect
the basic societal contract between citizens and the government of New York.

112. The Green Amendment creates a private cause of action. E.g., Fresh Air for the
Eastside, Inc. v. State, 2022 N.Y. Slip Op. 34429(U), 10 (Monroe Co. 2022).

113. The legislative history behind enactment of the Green Amendment states that

the “Amendment will require government to consider the environment and its citizens’
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relationship to it in all decision making.” See Legislative History of N.Y. Const. Art. |, 919,

Environmental Advocates Letter re passage of S528, Jan 12. 2021, available at Environmental-

Advocates-Letter-re-passage-of-5S528.pdf (bpb-us-w2.wpmucdn.com) (“This language will finally

put in place safeguards that require the government to consider the environment and our

relationship to the Earth in decision making. If the government fails in that responsibility, New

Yorkers will finally have the right to take legal action for a clean environment because it will be
in the State Constitution”) (emphasis added).> See also Legislative History of N.Y. Const. Art. |,

9119, Senate Transcript 1.12.2021, available at Senate-Transcript-1.12.2021.pdf (bpb-us-

w2.wpmucdn.com) (Senator Jackson: “we will finally have safeguards requiring government to

consider the environment and our relationship to Mother Earth in the decision-making
process”) (emphasis added).

114. The New York State policy for Industrial Development Agencies, such as the
GCIDA, under the IDA Act (GML §852), is to “protect and promote the health of the inhabitants
of this state by the . . . protection and improvement of the natural and cultural or historic
resources and environment and to control land, sewer, water, air, noise or general
environmental pollution” from projects the IDA considers. GML § 852.

115. The IDA has an affirmative duty to all the citizens of New York to protect the

environment and drinking water.

5 See Id. (Constitutional Green Amendments ensure government officials are making informed decisions focused
on protecting environmental rights from the beginning of the decision-making process when protection is best
accomplished. Green Amendments are also powerful for advancing environmental justice protections by ensuring
government officials are protecting the environmental rights of all people and are constitutionally prohibited from
creating environmental sacrifice zones.)
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116. Accordingly, the IDA has the power and responsibility to consider how a project it
reviews may impact the health of the inhabitants of this State and to control water or general
environmental pollution from such projects. GML § 852.

117. The IDA’s acts and omissions alleged herein were inconsistent with its obligation
to protect the environment and the health, safety, and welfare of the inhabitants and the
people of the State of New York.

118. Because the Project is upstream from Sleepy Hollow Lake, and within its
watershed, construction and/or operation will result in silt, sediment, and other pollutants or
chemicals from the Project site to flow downstream to the Lake and contaminate its waters.

119. The Project SWPPP will only measure surface water flow and turbidity during the
Project’s pre-construction and construction phases. It will not analyze the water for chemicals,
toxic chemicals, invasive species, or other contaminants. The project SWPPP will not detect
contamination of the Sleepy Hollow Lake watershed until after the pollutants actually impact
Sleepy Hollow Lake.

120. The Association raised this issue to the IDA during the public comment period
and asked the IDA to require as a condition of Financial Assistance that FMS be required to fund
water quality monitoring of the Sleepy Hollow Lake watershed upstream from the Lake and in
the Lake itself.

121. The IDA failed and refused to condition Financial Assistance on the requirement
that FMS fund water quality monitoring of the Sleepy Hollow Lake watershed upstream from

and in the Lake, even though FMS represented to the IDA that it intended to support Sleepy
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Hollow’s monitoring activities and had a “good faith intention” to assist Sleepy Hollow with
their water testing. See Exhibit O.

122. According to FMS and the IDA, the Project would not be constructed but for the
Financial Assistance.

123. The IDA’s Determination to approve Financial Assistance for the Project without

protecting Sleepy Hollow Lake’s water quality before it becomes contaminated violated

Plaintiffs” Constitutional rights under the Green Amendment, which requires that government
entities consider the impacts of their decisions on individuals’ Constitutional environmental
rights to “clean water” and a “healthful environment” before granting a discretionary approval
that may adversely impact the Environment or any individual’s environmental rights.

124. The IDA’s approval of FMS’s Application for Financial Assistance for the Project
violates the constitutionally protected, affirmative rights of the Association’s Members to “clean
water” and a “healthful environment” under the Green Amendment by enabling the
construction and operation of the Project without safeguards to prevent contamination of
Sleepy Hollow Lake (Plaintiffs’ sole source of drinking water) before the pollution flows
downstream from the Project site and impacts Sleepy Hollow Lake.

125. As adirect and proximate cause of the combined acts and omissions of the IDA in
granting Financial Assistance but not requiring the FMS to fund water quality monitoring of the
watershed upstream from and in Sleepy Hollow Lake, the IDA Determination will unnecessarily
cause dangerous contamination of Sleepy Hollow Lake (with silt, sediment, and other pollutants

or chemicals) and harm to Plaintiffs.

Page 25

25 of 50



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 2 RECEI VED NYSCEF: 08/11/2023

126. The IDA did not independently consider how the Project would impact the
environment and the Association’s environmental rights under Article I, §19 of the New York
State Constitution. Instead, the IDA merely adopted the Siting Board’s environmental review of
the Project, the majority of which was conducted prior to when the Green Amendment went
into effect on January 1, 2022. See Exhibit E.

127. Accordingly, the IDA illegally delegated to the Siting Board its Constitutional
obligation to consider the impacts of its decisions on the environment and on Plaintiffs’
environmental rights under the Green Amendment.

128. The IDA approved Financial Assistance for a Project that will emit silt, sediment,
and other pollutants or chemicals into Sleepy Hollow Lake, contributing to the generation of
polluted water and an unhealthy environment.

129. The IDA failed to abate such harms to clean water and a healthful environment
by refusing to impose necessary mitigation measures including water quality monitoring or a
condition that the Applicant set-aside funding for same.

130. The IDA took no action to mitigate harm to clean water and a healthful
environment and did nothing to preserve clean water and a healthful environment, or to
protect Plaintiffs’ environmental rights.

131. Asaresult, the IDA violated Plaintiffs’ constitutionally protected rights to “clean
water ... and a healthful environment.”

132. Because of this Constitutional violation, Plaintiffs are entitled to the relief

requested herein.
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SECOND CAUSE OF ACTION
DECLARATORY JUDGMENT AGAINST THE IDA

133. Plaintiffs repeat and reallege the allegations of paragraphs “1” through “132” as
if set forth herein at length.

134. Pursuant to CPLR §3001 et seq., Plaintiffs seeks a declaration from this Court that
the IDA is violating their Constitutional rights under the Green Amendment by depriving them
of clean water and a healthful environment.

THIRD CAUSE OF ACTION
VIOLATION OF GENERAL MUNICIPAL LAW ARTICLE 18-A.

135. Plaintiffs repeat and reallege the allegations of paragraphs “1” through “134” as
if set forth herein at length.

136. The IDA Act requires the IDA to consider “the effect of the proposed project on

the environment” and the extent to which “it will require the provision of additional services.”

GML § 874(4)(a) (emphasis added).

137. At the administrative level before the IDA, the Association raised concerns that
granting the Application for Financial Assistance would result in the Project contaminating
Sleepy Hollow Lake, which is the source of the Associations’ members’ drinking water, and
specifically requested that the IDA impose a condition requiring funding for water quality
monitoring to mitigate such risk (the “Request”).

138. The purpose of the Association’s Request was not to provide funding directly to
the Association, but rather to require, as a condition of granting the Application, funding in
some form to be used for independent water quality monitoring of the upstream of and in

Sleepy Hollow Lake to ensure its waters remain clean and safe to drink.
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139. The IDA rejected the Association’s Request, even though FMS represented to the
IDA that it intended to support Sleepy Hollow’s monitoring activities and had a “good faith
intention” to assist Plaintiffs with their water testing. See Exhibit O.

140. The IDA’s Findings Statement for the Project misconstrued the Association’s
Request for water quality monitoring as asking that funds be provided directly to the
Association. See Exhibit E.

141. In making the Determination to grant Financial Assistance, the IDA violated its
obligation under GML §874(4)(a) to consider “the effect of the proposed project upon the
environment.”

142. Instead of considering “the effect of the proposed project upon the
environment”, the IDA adopted the environmental review of the Project performed by the New
York State Siting Board’s as part of FMS’s Article 10 Application for a Certificate of
Environmental Compatibility and Public Need (the “Certificate”), which was granted on or about
August 4, 2021 (before the Green Amendment took effect, creating environmental rights).

143. The IDA did not independently analyze all of the underlying data, reports, and
facts that were before the Siting Board.

144. Under GML §874(4)(a), the Siting Board is not responsible for, and does not have
a statutory obligation to, consider “the effect of the proposed [IDA] project upon the
environment.”

145. The IDA illegally delegated its obligation to consider “the effect of the proposed

project upon the environment” under GML §874(4)(a) to the Siting Board.
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146. Accordingly, the IDA’s Determination to grant Financial Assistance violated GML
§874, and so should be annulled.
FOURTH CAUSE OF ACTION

ARTICLE 78: ERROR OF LAW REGARDING REQUESTED CONDITION OF MONITORING SLEEPY
HOLLOW LAKE.

147. Plaintiffs repeat and reallege the allegations of paragraphs “1” through “146”, as
if set forth herein at length.

148. IDAs have the authority under New York State Law to impose conditions on their
decisions to grant financial assistance for projects.

149. When the FMS Application was pending before the IDA, and due to concerns that
granting the Application would result in the Project contaminating Sleepy Hollow Lake, the
Association specifically Requested that the IDA impose a condition on any Approval requiring
funding for water quality monitoring to mitigate such risk to Sleepy Hollow Lake. A similar
request was made to the Siting Board.

150. By letter dated November 30, 2022, the Association clarified its request by: (1)
expressing concern about the potential stormwater impact on the Lake from construction and
operation of the Facility; (2) requesting that FMS share in the cost of independent water quality
monitoring for Sleepy Hollow Lake; (3) explaining that the Association’s “goal is to ensure that
our drinking water is safe and that the environmental impact upon the lake is minimized;” and
(4) stating that “we would be willing to explore the possibility of a truly independent monitor”
(the “November 30, 2022 Letter”). A true and accurate copy of the November 30, 2022 Letter is

attached hereto as Exhibit I.
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151. By letter dated January 31, 2023 (the “January 31, 2023 Letter”) , the Association
provided further context by explaining that:

[FMS’s] revised proposal, which includes more than 4 miles of
underground trenching and drilling plus another 5 miles of
wooden poles up to 60 feet high will generate a significant level of
soil disturbance, including an additional 9.6 acres of grading. ...
Because the new proposal calls for significant additional soil
disturbance, ... water flow sampling and analysis must also include
measuring the levels of various solids and nutrients composing
the flow” of stormwater runoff from the Project to Sleepy Hollow
Lake. ... Flint Mine’s new proposal requires this level of monitoring
in order to protect the water quality of the reservoir. ... [Tlhe SHL
water system not only serves residents of SHL, but it also serves as
the backup water system to the Village of Athens water system
which serve the Village and parts of the Town of Athens. ...
Accordingly and in recognition of the proposed level of soil
disturbance and the potential impact upon stormwater runoff
and water quality, the conditions document for the new
proposal must include a provision that Flint Mine Solar
contribute to the funding of an independent monitor. This
monitor would be responsible for reviewing and analyzing the
stormwater flow and residue that will, or potentially, be entering
the SHL reservoir during pre-construction, construction and at
least the first 3 years post-construction/operation. We request
that Flint Mine be required to contribute no less than 50 percent
of the costs per year for the monitor during the pre-construction
period, construction period and at least 3 years of post-
construction/operation. We propose that the Village of Athens
be the lead agency for selecting and overseeing the independent
monitor. Working with Flint Mine and SHL, the Village, as lead
agency, would oversee the RFP process, award the bid and
manage the contract and contractor. Flint Mine would be
responsible for covering all of the Village’s expenses in its role as
lead agency, in addition to its part of the annual cost of the
monitoring contract for the full period of the contract.

A true and accurate copy of the January 31, 2023 letter is attached hereto as Exhibit J. See

Exhibit J at pages 1-2 (emphasis added).
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152. The purpose of the Association’s Requested condition was not to obtain funding
directly to the Association, but rather for the IDA to require, as a condition of granting the
Application, funding in some form or manner to be used for independent water quality
monitoring of the upstream Sleepy Hollow Lake watershed and the lake itself to ensure its
waters remain clean and safe to drink.

153. By Letter dated February 3, 2023, FMS represented to the IDA that it intended to
support Sleepy Hollow’s monitoring activities and had a “good faith intention” to assist Sleepy
Hollow with their water testing:

FMS intends to engage with Sleepy Hollow to discuss and agree
how FMS might provide future support to Sleepy Hollow’s ongoing
monitoring activities. FMS is open to contributing costs Sleepy
Hollow will incur when engaging its own third-party engineers to
review the reports and summaries of sampling to be carried out
by Crawford engineering. The amount and period over which FMS
will make such contribution has yet to be discussed or agreed with
Sleepy Hollow. This is a good faith intention by FMS to assist
Sleepy Hollow with their ongoing costs of reviewing water testing

completed by FMS and reflects FMS’s commitment to partnering
with community stakeholders.

A copy of the February 3, 2023 Letter is attached hereto as Exhibit “0.”

154. FMS did not act on its “good faith intention” and did not “engage with Sleepy
Hollow to discuss and agree how FMS might provide future support to Sleepy Hollow’s ongoing
monitoring activities.”

155. The IDA considered the Letters dated November 30, 2022, January 31, 2023, and
February 3, 2023 in connection with its Determination to provide Financial Assistance to FMS.
Consequently, the IDA knew that the Association’s Request was not for direct or indirect

payments to the Association, but merely for FMS to provide funding for such independent water
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quality monitoring, either through a condition requiring such payment, or through an allocation
of a portion of the PILOT payment to IDA or an affected taxing jurisdiction, to be used to offset
the cost of such monitoring.

156. In Determining to grant Financial Assistance to FMS without the water quality
monitoring condition that the Association Requested, the IDA considered and at least partially
based its Decision on a September 30, 2022 letter from its attorney (the “Opinion”). The basis
of this belief is the GCIDA’s Findings Statement. See Exhibit E at page 8.

157. The Opinion stated “the GCIDA and the Affected Tax Jurisdiction are not able to
consent to an allocation to SHL of any portion of the payments in lieu of taxes from the FMS
Project.” A copy of such letter is included in Attachment 5 to the GCIDA’s Findings Statement.
Exhibit E at Attachment 5 (pages 283-285).

158. IDA rejected the Association’s Request based on an error of law that complying
with such Request would be unlawful.

159. The IDA rejected the Association’s Request based on the IDA’s conclusion that
the only mechanism by which to obtain the water quality monitoring sought by the Association
was to divert PILOT payments, or a portion thereof, directly to the Association.

160. The IDA did not consider whether the Association’s Request could be legally
implemented in a manner other than providing PILOT payment funds directly to the Association.

161. The Opinion does not address whether FMS could legally be required to set aside
funding for independent water quality monitoring of Sleepy Hollow Lake as a condition of
Financial Assistance for the Project either (1) in escrow (2) with GCIDA, or (3) with one of the

Affected Tax Jurisdictions.

Page 32

32 of 50



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 2 RECEI VED NYSCEF: 08/11/2023

162. The Opinion also does not address whether the IDA could require a portion of
the PILOT payment to be paid to either (1) GCIDA or (2) one of the Affected Tax Jurisdictions (to
be used for independent water quality monitoring of the Sleepy Hollow Lake watershed).

163. Furthermore, the IDA did not consider whether the Association’s Request could
be legally implemented by requiring, as a condition of Approval of the FMS’s Application, a
portion of the PILOT funds paid to either (1) GCIDA or (2) one of the Affected Tax Jurisdictions,
to be used for an independent water quality monitor.

164. The IDA’s reliance on the Opinion in refusing to impose the Association’s
Requested condition regarding independent water quality monitoring was based on errors of
law, and so must be set aside pursuant to CPLR §7803(3).

165. For the forgoing reasons, the IDA’s determination was irrational, was
unsupported by substantial evidence, and was arbitrary and capricious.

166. Accordingly, the IDA’s Decision should be annulled. CPLR Article 78 et seq.

FIFTH CAUSE OF ACTION
ARTICLE 78: ERROR OF LAW REGARDING DEVIATION FOR UTEP. GML §859-a /GML §874(b).

167. Plaintiffs repeat and reallege the allegations of paragraphs “1” through “166” as
if set forth herein at length.

168. Under New York General Municipal Law §859-a (“GML §859-a”), “Prior to
providing any financial assistance of more than one hundred thousand dollars to any project,
the [industrial development] agency must comply with the following prerequisites: 1. The
agency must adopt a resolution describing the project and the financial assistance that the

agency is contemplating with respect to such project. Such assistance shall be consistent with

the uniform tax exemption policy adopted by the agency pursuant to subdivision four of
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section eight hundred seventy-four of this chapter, unless the agency has followed the

procedures for deviation from such policy specified in paragraph (b) of such subdivision.” GML

§859-a(1) (emphasis added).
169. GML §874 further provides that, “The [industrial development] agency shall

establish a procedure for deviation from the uniform tax exemption policy required pursuant

to this subdivision. The agency shall set forth in writing the reasons for deviation from such

policy, and shall further notify by certified mail, return receipt requested or an electronic
correspondence with a read-receipt, the affected local taxing jurisdictions of the proposed
deviation from such policy and the reasons therefor.” GML §874(b) (emphasis added).

170. The IDA specifically found that the Project does not qualify under the IDA’s
Uniform Tax-Exempt Policy (“UTEP”) and therefore the Application could only be considered as a
deviation from such policy. See Exhibit E at §14.3, page 28.

171. In granting FMS’s Application for Financial Assistance for the Project, the IDA
deviated from its own UTEP. The basis of this belief is GCIDA’s Findings Statement for the
Project, which states, “the provision of GCIDA benefits to this Project was addressed as a
deviation from the UTEP.” Exhibit E at §4.3, page 11.

172. In making the Determination to grant the Financial Assistance, the IDA did not
comply with its UTEP. The basis of this belief is the Findings Statement (Exhibit E) and GCIDA’s
UTEP, a true and accurate copy of which is attached hereto as Exhibit K.

173. The IDA’s Findings Statement for the Project falsely, and in a conclusory manner,

alleged that the deviation policy was followed. Exhibit E at §4.3, page 11.
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174. The IDA’s Findings Statement does not allege that the IDA deliberated on
whether the UTEP deviation policy applied to the Project.

175. The IDA’s Findings Statement for the Project did not set forth the facts that IDA
relied upon in reaching its conclusion that the deviation policy had been followed.

176. The IDA’s Findings Statement for the Project did not set forth the facts that the
IDA relied upon in reaching its conclusion that the deviation policy could properly be applied to
this Project/Application.

177. The IDA’s Findings Statement for the Project did not set forth how and in what
manner the IDA reached its decision that the Deviation policy applied.

178. The IDA’s Determination was affected by an error of law, under GML §859-a(1)
and §874(b), because GCIDA incorrectly determined that the Deviation policy from its UTEP
applied to the Project.

179. The IDA’s Determination was also arbitrary and capricious under CPLR §7803(3),
(1) because GML §859-a(1) expressly requires that the IDA’s financial assistance for Projects be
consistent with its UTEP adopted under GML §874(b) “unless the agency has followed the
procedures for deviation from such policy specified in” GML §874(b) and (2) because the IDA
failed to set forth its reasons for concluding that such deviation was necessary and that it had
followed the procedures for deviating from such policy. CPLR §7803(3).

180. The IDA failed to follow its own procedures, and in issuing the Resolution, the
IDA failed to make any findings, including findings required by its own policies.

181. The Resolution is also impermissibly vague.

182. The IDA also impermissibly delegated its authority to other entities.

Page 35

35 of 50

EF2023-573
08/ 11/ 2023



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 2 RECEI VED NYSCEF: 08/11/2023

183. Accordingly, Plaintiffs request that the Court determine that the Resolution was
arbitrary, capricious, and unlawful and annul the Resolution.
SIXTH CAUSE OF ACTION

ARTICLE 78: ERROR OF LAW REGARDING APPLICABILITY OF 20-YEAR PILOT CAP IN GREENE
COUNTY SOLAR PILOT LAW.

184. Plaintiffs repeat and reallege the allegations of paragraphs “1” through “183” as
if set forth herein at length.

185. The IDA’s “Incentive Policy for Solar Projects” caps “any proposed PILOT on solar
projects at 20 years.” The basis of this belief is the IDA’s Incentive Policy for Solar Projects (the
“Incentive Policy”), a true and accurate copy of which is attached hereto as Exhibit L.

186. The Incentive Policy allows the IDA, “to approve a longer-term PILOT but only
when such PILOT will provide additional or enhanced benefits to the local community which
may include but is not limited to providing funding and/or power to a community solar project.”
Exhibit L.

187. Accordingly, under the Incentive Policy limits, the IDA may only exceed the 20-
year cap for PILOTS in its Incentive Policy if it determines “such PILOT will provide additional or
enhanced benefits to the local community.” Exhibit L.

188. The IDA’s Determination to grant a 30-year PILOT was affected by an error of law
because it did not comply with its Incentive Policy.

189. The IDA’s Determination to grant a 30-year PILOT was arbitrary and capricious
because it did not articulate in its Findings Statement the facts it relied on in determining that

“such PILOT will provide additional or enhanced benefits to the local community”
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190. The IDA’s decision to grant a 30-year PILOT was arbitrary and capricious because
it did not explain how and in what manner it determined that such additional/enhanced
benefits would only be available if a 30-year PILOT, rather than a 20-year PILOT, were granted.

191. There is not substantial evidence in the record to support a determination that
“such PILOT will provide additional or enhanced benefits to the local community” sufficient to
justify a 30-year PILOT rather than a 20-year PILOT agreement.

192. The IDA’s Determination did not point to any underlying data or evidence to
support factual findings or conclusions that “such PILOT will provide additional or enhanced
benefits to the local community.”

193. There is a not a rational basis stated in the Finding Statement to support a
determination that “such PILOT will provide additional or enhanced benefits to the local
community.”

194. The IDA failed to follow its own procedures, and in issuing the Resolution, the
IDA failed to make any findings, including findings required by its own policies.

195. The Resolution is also impermissibly vague.

196. The IDA also impermissibly delegated its authority to other entities.

197. Accordingly, Plaintiffs request that the Court determine that the Resolution was
arbitrary, capricious, and unlawful and annul the Resolution.

SEVENTH CAUSE OF ACTION

ARTICLE 78: ERROR OF LAW REGARDING APPLICABILITY OF GREENE COUNTY SOLAR PILOT
LAW.

198. Plaintiffs repeat and reallege the allegations of paragraphs “1” through “197” of

as if set forth herein at length.
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199. Inorabout 2022, Greene County enacted a local law “establishing the Greene
County Solar Energy System Pilot.” The basis of this belief is Greene County, New York’s Local
Law Number 1 of 2022 (the “Solar PILOT Law”), a true and accurate copy of which is attached
hereto as Exhibit M.

200. According to §2 (Purpose) of the Solar PILOT Law, “This Local Law is adopted to
ensure that the benefits of the community’s solar energy resource are available to the entire
community, by promoting the installation of solar energy generating equipment through a
payment-in-lieu-taxes (PILOT), granting reduced costs to system developers and energy
consumers, and providing a revenue stream to the entire community.” Exhibit M at §2.

201. The Solar PILOT Law defines the term “Solar Energy System” as meaning “an
arrangement or combination of Solar Energy Equipment designed to provide heating, cooling,
hot water, or mechanical, chemical, or electrical energy by the collection of solar energy and its
conversion, storage, protection and distribution.” Exhibit M at §4(7).

202. The Solar PILOT Law defines the term “Solar Energy Equipment” as meaning
“collectors, controls, energy storage devices, heat pumps and pumps, heat exchangers,
windmills, and other materials, hardware or equipment necessary to the process by which solar
radiation is (i) collected, (ii) converted into another form of energy such as thermal, electrical,
mechanical or chemical, (iii) stored, (iv) protected from unnecessary dissipation and (v)
distributed. It does not include pipes, controls, insulation or other equipment which are part of
the normal heating, cooling, or insulation system of a building. It does include insulated glazing
or insulation to the extent that such materials exceed the energy efficiency standards required

by New York law.” Exhibit M at §4(6).
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203. The Project involves an arrangement or combination of Solar Energy Equipment
designed to provide electrical energy by the collection of solar energy and its conversion,
storage, protection and distribution.

204. The Project therefore involves the installation of a Solar Energy System on
property within Greene County.

205. The Solar PILOT Law states “The owner of a property on which a Solar Energy
System is located or installed (including any improvement, reconstruction, or replacement
thereof), shall enter into a PILOT Agreement with the County of Greene consistent with the
terms of this Local Law, excepting a) Residential Solar Energy Systems [and] b) Solar Energy
Systems that do not seek or qualify for an exemption from real property taxes pursuant to Real
Property Tax Law § 487(4).” Exhibit M at §5.

206. The County’s Solar PILOT Law is therefore applicable to the IDA’s review of the
Application for the Project.

207. The contents of the PILOT Agreements required by the Solar Pilot Law are
governed by §6 of the Solar PILOT Law. Exhibit M at §6.

208. The Solar PILOT Law requires that “Each PILOT Agreement entered into shall
include ... (h) That the Annual Payment [defined under Exhibit M, §4()1) as “the payment due
under a PILOT Agreement entered into pursuant to Real Property Tax Law §487(9)”] shall be (i)
For Solar Energy Systems with a capacity greater than 50KW, $8,750.00 per MW of Capacity.”
Exhibit M at §6(1)(h).

209. “The Project is a 100MW-AC solar photovoltaic (PV) facility.” The basis of this

belief is the GCIDA Findings Statement for the Project. Exhibit E at §2.0, page 9.
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210. One (1) MW is equal to one thousand (1,000) KWs.

211. The Project’s 100MW-AC solar photovoltaic (PV) facility has a greater capacity
than a 50KW Solar Energy System.

212. Accordingly, under the Solar PILOT Law, the PILOT Agreement for the Project
must include annual payment of at least $8,750.00 per MW of capacity. Exhibit M at §6(1)(h).

213. The IDA’s Determination approved a “PILOT payment of $5,000/MW.” The basis
of this belief is the GCIDA’s Findings Statement for the Project. Exhibit E at §14.3, page 28.

214. The IDA’s Findings Statement acknowledges that “the PILOT payment of
$5,000/MW when considered alone is below the level required under the County’s Solar PILOT
Law ($8,750/MW) for Section 487 PILOTS.”

215. Accordingly, the IDA’s Determination was affected by an error of law, and was
arbitrary and capricious, because it approved a PILOT of $5,000/MW which is below
$8,750/MW (the level required under the County’s Solar PILOT Law), in contravention of the
Solar PILOT Law.

216. Moreover, the IDA specifically found that “Projects identified by the GCIDA had
secured IDA PILOTS ranging from $3,000 MW to $6,500/ MW with about half including some
form of additional host community benefit payment.” Exhibit E at p. FS000266.

217. The IDA failed to follow its own procedures, and in issuing the Resolution, the
IDA failed to make any findings, including findings required by its own policies.

218. The Resolution is also impermissibly vague.

219. Accordingly, Plaintiffs request that the Court determine that the Resolution was

arbitrary, capricious, and unlawful, and annul the Resolution.
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220. The IDA’s Determination was affected by further errors of law to the extent that
it determined that the Solar PILOT Law did not apply.
EIGHTH CAUSE OF ACTION

ARTICLE 78: GCIDA’S DECISION TO GRANT FMS’s APPLICATION FOR FINANCIAL ASSISTANCE
FOR THE PROJECT WAS ARBITRARY, CAPRICIOUS, AND AN ABUSE OF DISCRETION.

221. Plaintiffs repeat and reallege the allegations of paragraphs “1” through “220” as
if set forth herein at length.

222. The purpose of Financial Assistance is to induce development of a project which
will have a net positive effect on the community. This requires a careful weighing of the
Project’s costs against its benefits.

223. Pursuant to General Municipal Law section 859-a(5)(b), the IDA must produce a
written cost-benefit analysis for the Project.

224. Onor about June 16, 2016, the IDA adopted a “Project Evaluation Policy” that
“sets forth the process and procedures by which the IDA evaluates Projects seeking IDA financial
assistance in compliance with Section 859-a of NYS General Municipal Law.” See Exhibit N.

225. The IDA’s Project Evaluation Policy states that it applies to Applications for
financial assistance for projects involving “Energy Production.” Exhibit N at §li(h).

226. FMS’s Application seeks Financial Assistance for a Project involving Energy
Production.

227. The IDA’s Project Evaluation Policy therefore applies to FMS’s Application for

Financial Assistance for the Project.
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228. The IDA’s Project Evaluation Policy includes 19 criteria that the IDA “will
consider” in reviewing and deciding an application for financial assistance for a project. Exhibit
N at §lll.

229. In making a Determination to grant Financial Assistance to FMS, the IDA only
considered 7 out of the 19 mandatory “Evaluation Criteria” contained in the IDA’s Project
Evaluation Policy. Exhibit E at §4.4.2, pg. 11.

230. The IDA’s Project Evaluation Policy requires the IDA to conduct a cost-benefit
analysis. See Exhibit M at §IV (“the IDA staff will complete a written Cost-Benefit analysis of the
project based on the identified material factors. As a minimum the Cost-Benefit analysis will
include consideration of the following criteria; e Extent the project will create or retain
permanent jobs e Estimated value of tax exemptions to be provided ¢ Amount of private sector
investment e Likelihood of project being accomplished in a timely manner e Extent of new
revenues to local taxing jurisdictions e Impacts to taxing jurisdiction budgets related to provision
of services to the Project.”)

231. The Applicant claimed on the record before the IDA that the Project would not
be built but for the Financial Assistance. The Applicant did not provide the IDA with any factual
data to support this bald, self-serving claim.

232. Upon information and belief, the Project would be profitable even without
Financial Assistance from the IDA. Indeed, D. E. Shaw Renewable Investments (“DESRI”)
purchased the Flint Mine Solar Project for Three Hundred Million Dollars ($300,000,000) on
June 30, 2022, well before the GCIDA even commenced the public hearings on the application

for Financial Assistance for the Project.

Page 42

42 of 50



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 2 RECEI VED NYSCEF: 08/11/2023

233. However, the IDA failed to prepare the required cost-benefit analysis, stating it
would require “subjective” inputs, and, instead, produced what it called a “narrative” cost-
benefit analysis that compared the Project to vacant land use:

A cost-benefit analysis is a standard tool for evaluating the costs of
a specific project versus the related benefits. It is critical to
determine if the cost of the public incentives offered for a Project
are less or greater than the benefits the project will bring to the
community. Cost-benefit analysis is often a complex and less than
perfect analysis requiring various assumptions and the use of
standard multipliers and other data that may be perfect for the
analysis. Attempting to develop a precise mathematic quantified
result would require the use of subjective inputs which would
produce less than an objective outcome. For the purpose of this
Statement of Findings, GCIDA has elected to produce a narrative
cost and benefit analysis. The following section identifies and
discusses key metrics that are typically considered when doing a
cost-benefit analysis. Given the absence of a competing
development proposal the analysis is based on a comparison of
the Project to the current vacant land use. Findings Statement,
Exhibit E, page FS000023.

234. The IDA’s Determination to award Financial Assistance is not actually based on a
cost-benefit analysis.

235. The IDA’s Determination to award Financial Assistance lacks support for the
PILOT as required by GML §859-a(5)(b).

236. The IDA’s so-called “narrative” cost-benefit analysis cannot justify the award of
the PILOT and undermines any apparent rational basis for the IDA’s Determinations.

237. The IDA’s Determination that the Project is eligible for financial assistance was
not supported by substantial evidence in the record.

238. The IDA’s Determination that the Project is eligible for financial assistance is

irrational.
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239. The IDA’s Findings Statement does not state how or in what manner the IDA

determined that the Project is eligible for financial assistance.

240. The IDA’s Determination does not cite specific facts or evidence to support that

conclusory determination that the Project is eligible for financial assistance.

WHEREFORE, Plaintiffs/ Petitioners respectfully request that this Court award the

following relief:

A. Directing FMS to provide a fund for Plaintiffs to use to engage in water quality
monitoring that will detect contamination of the Sleepy Hollow Lake watershed and Lake
before contamination impacts Sleepy Hollow Lake;

B. Annulling the IDA’s April 20, 2023 Determination / Resolution granting FMS’s Application
for Financial Assistance;

C. Enjoining Defendants from executing the PILOT agreement for the Project;

D. If the PILOT agreement for the Project has been executed, enjoining Respondents /
Defendants from taking any action in reliance thereon;

E. Annulling the PILOT Agreement for the Project;

F. Declaratory judgment that,

a. under the New York State Constitution, the IDA:

failed to comply with its affirmative substantive duty under the
ERA/Green Amendment (NYS Const. Art. |, §19) to consider the
impacts of its actions/decisions/determinations on individuals’
environmental rights.

illegally delegated to the Siting Board GCIDA’s affirmative
substantive duty under the ERA/Green Amendment (NYS Const.
Art. |, §19) to consider the impacts of its
actions/decisions/determinations on individuals’ environmental
rights.

failed to comply with their affirmative substantive duty under the
ERA/Green Amendment (NYS Const. Art. |, §19) to ensure that its
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actions/decisions/determinations do not infringe upon any
individuals’ environmental rights.

b. Under General Municipal Law (“GML”) Article 180-A, the IDA:

failed to comply with its affirmative substantive duty under GML
Article 18-A to consider “the effect of the proposed Project on
the environment” and the extent to which it will require the
provision of additional services” including educational. GML
§852; GML §874(4)(a).

illegally delegated to the Siting Board GCIDA’s affirmative
substantive duty under GML Article 18-A to consider a project’s
effects on the environment. GML §852; GML §874(4)(a).

illegally deviated from its Uniform Tax Exempt Policy (“UTEP”), in
violation of GML §859-a(1), without first finding that its
Deviation Policy had been satisfied under GML §874(b).

¢. Under NYS Civil Practice Laws and Rules (“CPLR”) Article 78 et seq.,

The IDA’s Determination not to require FMS to fund
independent water quality monitoring of SHL as a condition of
its Approval of the Application was based on an error of law that
such a condition would be unlawful even though GML §859-a(6)
expressly authorizes IDAs to impose conditions on discretionary
decisions and to develop policies that set forth the terms and
conditions under which financial assistance may be provided.
Such a condition could have (1) required FMS to fund an
independent water quality monitor; (2) required FMS to provide
to GCIDA or an affected taxing jurisdiction such funds for an
independent water quality monitor; or (3) required that a
portion of the PILOT payments be made to either GCIDA or the
affected taxing jurisdiction to conduct or contract for such
independent water quality monitoring.

The IDA’s Determination to grant a 30-year PILOT was based on
an error of law, i.e., that the Greene County Solar PILOT Law did
not apply.

The IDA’s Determination to grant a 30-year PILOT was based on
an error of law that PILOTs of that length may be granted. But
the opposite is true. The GCIDA did not have the authority to
grant the 30-year PILOT, here, because GCIDA’s Incentive Policy
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for Solar Projects only allows for PILOTs of a maximum length of
20 years.

The IDA’s determination that the Project was eligible for
financial assistance was arbitrary and capricious, an abuse of
discretion, and based on an error of law.

The IDA’s failure to consider factors required by the GCIDA
Project Evaluation Policy 4.4.2 was arbitrary and capricious, an
abuse of discretion, and based on an error of law.

The IDA’s Determination was arbitrary and capricious, an abuse
of discretion, irrational, and not based on substantial evidence,
because it “did not evaluate the financial strength of the
applicant or its feasibility” but instead merely recited that “the
Project has financing, [and] the Project will proceed upon
completion of the relevant approval processes and any
necessary permitting.”

The IDA’s Determination was arbitrary and capricious, an abuse
of discretion, irrational, and not based on substantial evidence,
because GCIDA took the Applicant’s claim that it would not
construct the Project without a PILOT as true without requiring
independent evidence to support FMS’s claim, and without
considering evidence to the contrary submitted by Plaintiffs.

The IDA’s Determination was arbitrary and capricious, an abuse
of discretion, irrational, and not based on substantial evidence,
because it failed to perform an independent Cost-Benefit
Analysis, even after admitting that a cost-benefit analysis is
“Critical”, and instead merely included a subjective, narrative
analysis that only compared the Project with current use, not
any other alternative (or Project construction without financial
incentives).

The IDA’s Determination was arbitrary and capricious, an abuse
of discretion, irrational, and not based on substantial evidence,
because it failed to consider projects that result in better PILOT
agreements for the GCIDA and/or affected taxing jurisdictions.

The IDA’s determination that its Deviation Policy was satisfied
and warranted deviation from its UTEP was arbitrary and
capricious, an abuse of discretion, irrational, and not based on
substantial evidence, because it did not set forth in writing the
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EXHIBITS
A. Google Map of general location of Sleepy Hollow Lake and relevant jurisdictions.
B. Map of Flint Mine Solar’s Proposed Facility.
C. Princeton Hydro Review of Flint Mine Solar Stormwater Pollution Prevention Plan dated
5/24/2023.

D. Sleepy Hollow Lake Watershed Map, showing that the FMS Project is located within the
Sleepy Hollow Lake Watershed.

E. GCIDA’s Findings Statement for the Project, dated April 20, 2023

F. Website for the Flint Mine Solar Project, available at

https://www.flintminesolarproject.com/ (last accessed 6/5/2023).

G. Flint Mine Amendment Order to the Project dated March 28, 2023.
H. FMS Application to GCIDA for financial assistance for the Project dated September 9,
2021.

l. November 30, 2022 letter from APOSHL to Siting Board.

J. January 31, 2023 letter from APOSHL to Siting Board.
K. GCIDA’s Uniform Tax Exempt Policy.
L. GCIDA Incentive Policy for Solar Projects.

M. Greene County, New York’s Local Law Number 1 of 2022 (the “Solar PILOT Law”).
N. GCIDA’s “Project Evaluation Policy,” adopted June 16, 2016.
0. Letter from Flint Mine Solar to GCIDA dated February 3, 2023.

P. Email and attachments from FMS dated December 14, 2022.
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Ms. Laurel Wolfe

Association Manager

Association of Property Owners of Sleepy Hollow Lake
92 Randy Road, Unit 1095

Athens, New York 12015

RE: Review of Flint Mine Solar Stormwater Pollution Prevention Plan

May 24, 2023

Ms. Wolfe,

The Association of Property of Sleepy Hollow Lake (APOSHL) has retained Princeton Hydro, LLC (PH) to review the latest iteration of
the Stormwater Pollution Prevention Plan (SWPPP) prepared for the Flint Mine Solar (FMS) project. PH has provided engineering and
environmental consulting services dating to the beginning of the application of this proposed solar electric generation plant and
throughout the Article 10 process. The same services have been provided related to a second proposed solar facility located within
the watershed of Sleepy Hollow Lake. This memorandum summarizes the findings of the review for this specific application’s SWPPP.

Background

APOSHL has been an active participant throughout the Article 10 process, being granted party status by the Siting Board, and has also
participated in direct negotiations with the site’s developer having advocated for certain measures and management practices agreed
to in a Memorandum of Understand (MOU) and incorporated and memorialized in the Certificate Conditions intended to mitigate
the impacts of solar electric generation development. Throughout the process, APOSHL has had, and clearly stated, one overarching
goal: the protection of the quality of the drinking water resources for Sleepy Hollow Lake and the protection of the health, safety,
and welfare of the Sleepy Hollow Lake community.

To review, Sleepy Hollow Lake is a 325-acre impoundment at the center of the Sleepy Hollow Lake community. The lake is designated
a Class A Fresh Water. Class A water best usages include potable water supply, contact recreation, fishing, and fish and wildlife
propagation. Sleepy Hollow Lake is the source of drinking water for the community, with over 800 service connections and annual
potable water production of approximately 40 million gallons. While water quality and ecology of the lake can generally be described
as good, as reflected by its Class A designation, the lake is subject to impairments. Since 2002, Sleepy Hollow Lake has been listed on
the 303(d) list of impaired waterbodies for silt/sediment pollution caused by streambank erosion, as noted in the State Pollutant
Discharge Elimination System (SPDES) general permit included as an appendix of the SWPPP. The APOSHL has been actively
combating, at their own expense, the impacts of silt and sedimentation in the lake through various programs including dredging,
streambank stabilization, gully erosion and ravine restoration, riparian restoration and conservation, and other means. Streambank
erosion in the watershed is a consequence of soil characteristics, topography, and land use, including agriculture. The impacts of
high solids loading manifest in a number of ways including elevated turbidity, loss of depth, and elevated nutrient loading which
causes increases in nuisance growth of aquatic plants, contributes to algal blooms, and impacts water quality. In 2022, the lake was
also listed as impaired by total phosphorus. Total phosphorus is the sum of all phosphorus species, organic, inorganic, particulate,
and dissolved, and is the primary nutrient pollutant of concern throughout most of the region. Excess phosphorus loading leads to
eutrophication and can impact potable water production. As such, the lake and its various uses are sensitive to increasing loads of
both solids and phosphorus, and increasing stormwater loads which mobilize and transport those substances and exacerbate channel
erosion.

Princeton Hydro, LLC Page | 1
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Flint Mine Solar Stormwater Pollution Prevention Plan Review
Association of Property Owners of Sleepy Hollow Lake (#1598.024)
May 2023

Murderers Creek is the largest tributary of Sleepy Hollow Lake. Murderers Creek also traverses the FMS site and drains a significant
portion of the site. As such, this stream will be a receiving water for stormwater generated at the site during construction, operation,
and decommissioning of the facility and a direct vector to Sleepy Hollow Lake.

Previous Reviews, General Concerns, and Certificate Conditions

Throughout the process, the concerns regarding site development have focused mainly on potential increases to stormwater volume
and rate, increased potential for erosion and resultant sedimentation, and increasing nutrient loading, particularly phosphorus. All
these are inextricably interrelated and are tied to a number of causes and effects. Those outcomes represent the greatest risk to both
Murderers Creek and Sleepy Hollow Lake, and all can negatively affect water quality, physical habitat, aquatic flora and fauna, potable
water production, recreation, and aesthetic value of Sleepy Hollow Lake. Some of the more specific concerns about the construction
process, proposed stormwater management, operation, and site decommissioning included: soil compaction, imperviousness and
erosion, topsoil stripping practices, extensive grading, streambank instability, poor revegetation, inadequate solids and nutrient
treatment, restoration of sites to existing impaired conditions, and a lack of detailed stormwater plans.

As alluded to above, the APOSHL gained important concessions to ensure that the environmental resources of the Sleepy Hollow Lake
community were adequately protected. This included the following:

e The draft SWPPP would be made available to APOSHL for review and comment

e The certificate holder would develop a construction impact monitoring plan focusing on water quality to include surface
water monitoring at up to three locations on the site within the Sleepy Hollow Lake watershed consisting of, at a minimum,
turbidity and total suspended solids (TSS), to be conducted four times prior to construction, twice quarterly during
construction, and four times post-construction following rain events

e Consultation with APOSHL to determine appropriate seed mixes for restoration and revegetation

e  The SPDES permit will identify that there is no net increase in stormwater runoff to Sleepy Hollow Lake

SWPPP

The draft SWPPP has been offered to the APOSHL for review. This differs significantly from earlier versions, both as part of the iterative
nature of the design, but also because the site plans have been fundamentally altered. Of immediate concern is that the potential
disturbance has increased by nearly 39%, from 202 acres to 281 acres. This represents a greatly increased footprint and risk of inducing
the type of hydrologic, solids, and nutrient pollutant loads that are of significant concern with the project.

Several items merit discussion. Firstly, the 2020 Preliminary SWPPP recognized that the facility is sited not only within the Murderers
Creek catchment, but within the Sleepy Hollow Lake watershed, and further identifies that the watershed is listed on the 303(d) list
for pollutants related to construction activity. In this recent version, there is no such mention of Sleepy Hollow Lake in the narrative,
the recognition of silt/sediment impacts in the lake, or recognition of its 2022 listing for phosphorus. Furthermore, there is no mention
of mitigating for nutrient pollution. While it is true that most phosphorus renovation can be achieved by managing solids, this shows
a troubling shift in focus away from protecting those downstream sources and more narrowly focusing only on the site. The new
listing therefore demands enhanced protections for downstream resources.

Regarding vegetative cover and revegetation, the process for determining the proper seed mix is unclear. Section 3.3.2 indicates
meadow grass (Poa annua) will be utilized. The efficacy of this choice is questioned. APOSHL, through their years of restoration and
revegetation efforts and as area residents, have discovered that establishing vegetative cover is exceedingly difficult in this area,
mostly as a consequence of the heavy clay soils. It is for this reason that pilot plots were recommended to best determine these
mixes. The SWPPP indicates that seed mix recommendations were provided by Crawford and Associates for areas to be revegetated,
although how this was determined is not clear and the APOSHL was not consulted, which could have provided valuable guidance on
successful seed mixes. Related to this, is the final vegetative cover target density of 80% over the pervious surface. This is inadequate
to prevent erosion and mobilization of solids from these highly erosive soils, which will ultimately be discharged to Sleepy Hollow Lake.
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Environmental inspection and monitoring of the site is also inadequate. There is no mention of monitoring either total suspended
solids or turbidity in any capacity besides visual observation, and does not specify monitoring sites or monitoring frequency as outlined
in the certificate conditions 61f.

Section 8 Stormwater Management describes that there will be no use of temporary structural best management practices (BMPs)
during construction, although under subsection 9.9, it states that “[d]ewatering of turbid water (water that is cloudy or brown in color)
should be discharged via pump and hose or overland flow (via temporary ditch or grade cuts) to a temporary sediment basin for
pretreatment.” It also states that “[t]he use of riprap apron (energy dissipation) should be used for the discharge location.” Within
subsection 4.2, it states that “[e]arthen berms shall be installed around equipment and pad foundations and earthen dikes shall be
used as a stormwater management to minimize the need for excavation.” All of these items are clearly structural measures. But, in
Section 8, it states that stormwater management in the proposed array areas will be provided with filter socks, in addition to controls
around the various perimeters. If, in fact filter socks are the only measure of soil erosion and sediment control at the project’s
perimeter, this is a low level of control that seems inadequate, particularly accounting for proposed areas of disturbance in excess of
280 acres. While this will provide some level of solids abatement, it will do little to address volume and is prone to failure during large
precipitation events. Few permanent structures are proposed, consisting primarily of filter strips to treat runoff from the impervious
areas associated with pads and substation construction. Filter strips will also be constructed to manage runoff from the inverters, in
some cases these will also consist of directed flow between berms with level spreaders. These designs are heavily dependent on
achieving sufficient vegetative cover as well as minimizing soil compaction to promote infiltration, both of which continue to be
guestioned.

Other concerns to be addressed are as follows:

e The SWPPP does not address the phasing necessary to minimize the exposure of bare soils to storm events, and the maximum
concurrent areas of disturbance that are proposed.

o Due to the extensive quantity of solar panels to be installed, it can be expected that runoff will, in fact increase, especially
when conditions such as shading of vegetation leads to bare areas below the panels, which will increase the rate of runoff
and create soil erosion conditions.

e The plans must be amended to show the areas for each phase of clearing, the location of “berms” and “dikes” to provide a
barrier between the area of disturbance and regulated water resources.

e The site appears to be maximized in the area of disturbance, within surrounding required buffers for solar arrays, but it is not
clear where any of the permanent stormwater management features will be placed.

e Inourinitial reviews, there was discussion about the installation of native plants and seeding established prior to construction
and limiting the areas of grading, as well as following construction in order to provide the maximum potential for the survival
of a vegetive cover. These measures do not appear to have been provided.

e [tisimportant that the APOSHL be provided with the stormwater management calculations and the locations of compliance
downstream of the project to show that there is no increase in the peak flow and volume of stormwater runoff, as well, as
providing water quality treatment.

Post-construction inspection and adaptive management practices do not provide strong protections. Observation of bare spots and
washouts specifies reseeding and mulching, but does not specify the time frame it is to be completed other than before the next
rainfall event, the target for success, or the use of other temporary measures as the cover develops. Highly erodible areas will be
mitigated using the placement of sod and energy dissipating BMPs; given that approximately 79.5% of the site has severe or very
severe erosivity hazards, this may be very extensive. Furthermore, this represents a post-hoc solution to managing those hazards
after they manifest, contributing to solids and nutrient pollution, rather than a strong proactive plan to reduce those risks initially.
Scheduled inspection frequency is also low in the immediate post-construction period, limited to just three monthly events with
subsequent annual events. It also describes inspections following large storm events, but does not specify what qualifies as a large
storm event.
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Section 12 Final Stabilization indicates that revegetation of the site will be the primary endpoint for stormwater management on the
site. The need for permanent stormwater treatment BMPs is still debated, and described as only being constructed if required. Again,
this highlights a reactive approach to stormwater management at the site, rather than a proactive. As such, many of the steps that
could be implemented to reduce risk will not be implemented unless a failure or deficiency is identified. As it relates to Sleepy Hollow,
this could be catastrophic. Even if addressed with the installation of a permanent solution, short term impacts can be severe and
costly as it relates to seasonal water quality or potable water production.

Conclusion

In general, this SWPPP shows a regression from some of the earlier progress made towards addressing the concerns of the APOSHL.
Several of the important matters in certificate conditions have not been addressed here, namely more advanced sampling of solids
loading during various phases of site development and operation. This was included not just as a measure of appeasement, but a
valuable tool for the developer to identify issues and take corrective action as needed, a method to monitor compliance with the
permit requirements, and a means to ensure that the APOSHL is alerted to potential impacts. It could also be useful as a tool for FMS,
a demonstration of meeting stormwater management goals and a potential sign of improvement relative to existing conditions. Seed
mix elements were another important component of the negotiations, and while some work was performed to select that mix, the
process is not clear. The APOSHL wants the site to achieve stormwater management goals, for the sake of all parties. Limiting their
participation in this respect diminishes that type of cooperation that is vital to the success of the project and maintaining the
environmental resources of the site and Sleepy Hollow Lake. The concerns of the APOSHL are further diminished by not recognizing
Sleepy Hollow Lake at all, or identifying the system as impaired by solids and nutrient pollutants. The focus seems to have shifted
from proactively engaging the community and improving hydrologic and pollutant loading from the site, to simply meeting base
requirements. The APOSHL needs to be active as a participant in this process, see full incorporation of the certificate conditions, and
a plan focused on risk minimization and not reactive corrections.

The Flint Mine Solar project as proposed to be completed, must strive to not just maintain the status quo, or meet the minimum
criteria for maintaining the current designated use of the receiving waters, including Sleepy Hollow Lake, but provide a net
improvement of water quality. It is assumed that Flint Mine Solar has pursued this renewable energy project, not just as a business
opportunity, but to provide clean and renewable energy to the State of New York. They must also treat the landscape in a similar
manner, including the protection of the local water resources that supply the majority of potable water and recreation for the residents
of the area.

Sincerely,

Geoffrey M. Goll, P.E.
President, Princeton Hydro, LLC

e - 5
k%// Ltn & ;4‘3f 2
) J (

Paul A. Cooper
Technical Project Manager and Aquatic Ecologist, Princeton Hydro, LLC
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Cc: Fred S. Lubnow, Ph.D.

Director of Aquatic, Princeton Hydro, LLC
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d. Limited areas of grading (to facilitate the reduction in the PV array area).
e. Refinement of access roads, resulting in 2.6-mile total reduction in length.

The GCIDA finds that the modifications are typical of large-scale development projects. In the typical sequence of
between project concept/permitting and detailed construction drawings, it is prevalent for large projects to be
refined based on further site investigations, available technology, and other factors. For the Project, the
environmental review was conducted by the New York State Siting Board through Article 10 process. In addition,
the modifications to the Project were reviewed by the Siting Board, as well as staff from the New York State
Department of Public Service, New York State Department of Environmental Conservation, and New York State
Department of Health, resulting in a February 16, 2023 letter issued by the Secretary to the Siting Board
determining that the Amendment was not expected to result in an “increase in the environmental impacts as
compared to the Certified Facility” (Attachment “7”), and thus that it could be approved without further Article
10 hearings. The Siting Board concurred in an Order issued March 28, 2023, which formally approved the
Amendment (see Order Approving Amendment in Siting Board Case 18-F-0087, Application of Flint Mine Solar LLC
[March 28, 2023, DMM Item 249] [hereinafter “Flint Mine Amendment Order”]). The Flint Mine Amendment Order
outlines the State’s assessment of potential impacts from the proposed Amendment on resources such as visual,
archeological, culturat and historic, wetlands and streams, and threatened and endangered species, and finds that,
as to each, the Amendment would not result in “significant adverse increase to environmental impacts as
compared to the Certificated Project” (Attachment "8”). The GCIDA incorporates here by reference the Siting
Board’s robust, multi-year record of environmental review of the Flint Mine Solar Project, including the proposed
Amendment, in the Article 10 Certification proceeding (Siting Board Case 18-F-0087).

3.0 Company Description

Flint Mine Solar, LLC (FMS) is a limited liability company organized in 2017 for the sole purpose of constructing,
owning, and operating the Project. FMS is the holder of a Certificate of Environmental Compatibility and Public
Need for Construction of a Solar Electric Generating Facility pursuant to Article 10 of the New York Public Service
Law issued in August 2021 by the New York State Board on Electric Generation Siting and the Environment,
authorizing construction of the Project (Siting Board Case 18-F-0087). In March 2022, FMS executed
interconnection agreements with National Grid and the NYISO. In June 2022, FMS was granted a Certificate of
Public Convenience and Necessity pursuant to Section 68 of the New York Public Service Law, authorizing the
construction and operation of the Project. An Amendment to the Project was approved by the Siting Board on
March 28, 2023 [Flint Mine Amendment Order].

FMS is wholly owned by Flint Mine Solar Holdings, LLC (FMS Holdco), a holding company and the sole member of
FMS. Ownership of FMS Holdco recently transferred from Hudson Energy Development and Amber Infrastructure
to DESRI Flint Mine Development, LLC an indirect subsidiary of DESRI Holdings, L.P., an experienced owner, and
operator of a diverse portfolio of renewable generation assets, with a primary focus on utility-scale solar projects
throughout the United States and qualified to safely construct and operate the Project. This transfer of upstream
ownership was approved by the State of New York State Public Service Commission by an order issued in June
2022 pursuant to Section 70 of the Public Service Law.

4.0 Regulatory & Policy Evaluation

During the consideration of any request for financial assistance, the GCIDA reviews projects pursuant to its
authorizing legislation and the powers, and authorities set forth thereunder, as well as the various policies of the
GCIDA. Prior to any action on a project’s application for assistance, the GCIDA must determine if the project is a
permitted under General Municipal Law (“GML") Article 18-A. If a project is found to not be a permitted Project,
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¢. Tax Revenues: Revenues under the PILOT Agreement will result in a significant increase
over revenues generated from the properties under their current state. In addition,
special district taxes such as Fire, Ambulance, and Library will not be subject to the PILOT
agreement and will be paid in full. Revenues are discussed in more detail later in this
document.

d. Community Impacts: The Project will not result in any additional strain on municipal
services and school resources while providing additional property tax revenues, especially
to special districts.

e. Direct Economic Impacts: The GCIDA finds that the Project will have short term, as well
as long term positive economic impacts. Short term direct impacts, including the creation
of construction jobs, can be expected along with the associated spending by workers in
the community. Long term direct impacts can be expected in the form of increased tax
revenues.

f.  Misc. Benefits: FMS will fund a Community Host Fee for the Towns of Athens and
Coxsackie over the entire term of the PILOT. Additional short-term benefits will be
realized due to increased economic activity during the construction period as well as FMS
intention to source as much of the materials locally as they can.

g. Contribution to NYS CLCPA To Reduce Greenhouse Gases: New York’s policymakers have
set ambitious and far-reaching energy and climate change policies and goals. A law has
been passed effectively mandating that by 2040 all electricity consumed in the State be
generated by solar, wind, hydro or other zero-emissions facilities. This Project will
contribute toward meeting those state greenhouse gas reduction goals.

4.5 NYS Real Property Tax Law Section 487 —In 1977 NYS enacted Section 487 of the Real Property Tax
Law {“RPTL") which automatically makes solar projects exempt from property taxation for fifteen (15)
years. Communities have the option of opting out of RPTL 487. However, the opt out under RPTL §487
affects solar systems in the Town including residential systems. The opt out must be full and complete for
the entire jurisdiction of the municipality that opts out of the exemption. RPTL 487 provides that the taxing
jurisdictions may require a PILOT from a solar project upon timely notice to the project applicant. RPTL
487 exemption does not extend to special district taxes. Prior to FMS’s submission of an application, the
GCIDA met with the Supervisors of each town who stated their preference that the Project be evaluated
as an IDA PILOT rather than a RPTL 487 PILOT due to the experience of GCIDA in both negotiating as well
as enforcing PILOTS. Additionally, since the Project was intending on seeking exemptions from Sales and
Use Taxes and Mortgage Recording Taxes through the GCIDA. As a result, it was determined that it is more
efficient for the GCIDA to manage the PILOT. Finally, FMS has stated that the RPTL exemption period of
15 years was not adequate based on the life span of the Project.

4.6 Other Factors — A primary consideration on all projects is the necessity of financial assistance from
the GCIDA for the project to proceed. In this case, the GCIDA has evaluated numerous financial proformas
for solar projects and has knowledge of current trends in the industry (i.e., financial incentives). It is well
documented that at the current time alternative energy projects require a wide range of incentives to be
financially viable. In recognition of the positive attributes of alternative energy to the environment,
significant incentive programs exist at the local, state, and federal levels.
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source to the APOSHL for the purpose of lake monitoring and protection. The initial funding request
submitted by APOSHL was for $101,000 annually. Upon review of the request and supporting budget, the
GCIDA found that a significant portion of the funding requested was to remediate erosion sources
associated from drainageways within the SHL community itself, as well as shoreline stabilization on the
lake, both known sources of turbidity in SHL, but in no way associated with the FMS Project. The GCIDA
acknowledges receipt of 288 form letters supporting this request, and finds the following:

1. As a public benefit corporation organized under GML Article 18-A, the GCIDA is authorized to
negotiate financial incentives where there is a net financial benefit to the community. While the
GCIDA may identify potential financial impacts and require projects to mitigate these impacts
through various requirements including funding, the GCIDA can only share PILOT payments with
affected taxing jurisdictions {i.e., Town, County or School District). The GCIDA does not have the
authority to divert project available funds to private and/or not-for-profit corporations such as
the APOSHL. The GCIDA's attorney’s legal opinion is attached. See Attachment 4.

2. The identification, analysis, and mitigation of potential environmental impacts related to the
Project was thoroughly addressed during the Article 10 review process and in the Amendment
petition (Attachment 7-8). The APOSHL participated in this process as a formal intervenor and was
provided funding which they used to hire Princeton Hydro to undertake a review of the Project
and later to review the proposed actions to be taken by FMS to address the APOSHL’s concerns.
In a letter to the APOSHL, which reviewed the proposed conditions in the Project’s settlement
agreement, Princeton Hydro reported that the actions proposed in the settlement agreement
addressed all Sleepy Hollow Lake’s concerns except for being able to review the draft stormwater
plan prior to Certification—though Flint Mine Solar did agree to a Certificate Condition in which
that draft plan would be provided to APOSHL during the compliance phase of the process
(Certificate Condition 78, see Attachment 6). In the final Certificate of Environmental
Compatibility and Public Need, the PSC found that any potential adverse impacts from the Project
on SHL will be minimized or avoided to the maximum extent practical and that the Facility is
designed to be in full compliance with applicable state laws and regulations, including those
related to stormwater runoff and erosion. If there had been a determination of adverse impacts,
the Article 10 process and the final Article 10 Certificate would have reflected the need for
additional mitigation measures, and the Siting Board would have had the authority to require
additional mitigation. In addition, the Siting Board evaluated the Amendment Petition and
determined that the “proposed modifications for the Project are not expected to result in an
increase in the environmental impacts as compared to the Certificated Facility” (i.e., the Facility
approved in the Certificate of Environmental Compatibility and Public Need (Attachment 6).
APOSHL submitted additional comments on the proposed amendments which were placed in the
record considered by the Siting Board in their March 28, 2023 determination, and ultimately
rejected by that State body. The Siting Board is the body legally empowered to make
determinations regarding the environmental impacts of Article 10 facilities and the GCIDA sees
no reason to disturb the Siting Board’s extensive record, developed over five years in Siting Board
Case 18-F-0087, or the Board’s findings in the Article 10 Certificate Order (Attachment 6) or Flint
Mine Amendment Order (Attachment 8).

In light of the foregoing, the GCIDA does not support the request from APOSHL that a funding obligation to APOSHL
be imposed on the project, particularly since the New York State Siting Board found that the Flint Mine Solar
Project will not result in significant adverse impacts to Sleepy Hollow Lake, and further given that the funding
sought by APOSHL appears to address a private corporation’s own drainage and erosion problems which have no
nexus with the FMS Facility.
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in the Towns of Coxsackie and Athens (fire, ambulance, and library) will see significant increases in revenues over
the current condition.

The GCIDA finds that the Project will have time limited secondary benefits associated with its development. While
it is anticipated that primary construction will be completed by specialized crews from outside the area, it is
reasonable to expect some materials and services to be procured locally. In addition, the presence of a workforce
in the area will also result in increased economic activity as a result of their local purchases of food, fuel, and other
items during the construction period.

The GCIDA additionally finds that, other than lease payments in six figures, the Project will not have significant
long term indirect or secondary economic impacts. After construction, there will be no permanent employment
and the facility is expected to have a limited demand for goods and services from the community. To address this
lack of additional long-term benefits, FMS has proposed long term community benefit funding to the Towns of
Athens and Coxsackie via Host Community Agreements.

Given the short-term nature of the construction impact, as well as the inability to accurately project this impact
in actual dollars, the GCIDA recognizes that there will be benefits but did not include them in the cost-benefit
analysis.

8.0 Property Tax and PILOT

To evaluate the property tax impact, the GCIDA develops projections of revenues to all taxing jurisdictions under
alternative use scenarios. These projections also include the terms of the proposed PILOT such that the GCIDA
and others can make an effective comparison of tax revenues under different alternative uses as compared to and
the projected value of the GCIDA financial assistance.

To conduct this analysis, the GCIDA must make certain assumptions on future metrics such as assessed value,
equalization rate, and tax rates for all taxing jurisdictions. Given that the projections are 30 years there is some
uncertainty as to how any of these values may change in future years. For the intended purpose of comparing tax
revenue projections of alternative development scenarios, any future changes in these factors would be
consistent across all alternatives. While specific values may change, the comparison of one alternative against
another would still be valid. In this case, the GCIDA used the following values in its calculation.

8.1 Assessed Value — In recent years, the valuation of alternative energy projects such as the Project has been
the subject of much debate across NYS. The 2021-22 NYS budget enacted a new section of NYS Real Property
Tax Law (NYSRPTL) Section 575-b to address the widespread variations in the methods being used to assess
solar and wind projects. The law seeks to establish certainty as to the potential tax obligations for project
developers and investors, help inform decisions on PILOT negotiations, and to reduce the risk of litigation.
Prior to this law, most local assessors were using a cost basis methodology for assessment which set the
assessed value to be the same as the construction cost. This position is not accurate since is the potentia! for
sales of solar and alternative energy projects such that these projects are not specialty assets required to be
valued using the reproduction cost new less depreciation method of valuation {i.e., those for which there is
no active purchase and sale market) which finding is a condition precedent to the use of the reproduction cost
new less depreciation method of valuation.

The new law requires local assessors to utilize the Discounted Cash Flow assessment methodology.
Discounted Cash Flow (DCF} is a valuation method used to estimate the value of an investment based on its
expected future cash flows. The analysis estimates a value estimate based on the amount of money an
investment will generate in the future, and then discounts that cash flow to arrive at an estimated current
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b. While the parcels are located in two Towns and within multiple zoning districts, there is currently no
infrastructure of any kind servicing the tax parcels the Project. Electricity and telecommunications are
available but there are no water, sewer, or natural gas services available. Most of the land base is also
highly constricted by the presence of wetlands and archaeology sites which is confirmed with the FMS
fayout. Given the lack of infrastructure and significant environmental constraints, GCIDA finds that
there is no reasonable alternative development for the tax parcels other than slow conversion to
single family homes over time.

During the course of this Project, some in opposition to the Project suggested the land should remain
as farmland. Ignoring the constraints of the soils and other conditions which made farming these lands
difficult at best; if there was a resurgence of agricultural uses as an alternative to the solar array, it is
reascnable to project that this would only happen if the agricultural producers took advantage of the
NYS Agricultural Assessment Program (Ag value). Under this program, actively farmed lands are
assessed based on their productivity by soil type. While vacant land in the Project area is often
assessed at $2,500/ acre or higher, the maximum assessment under Ag value is $1,119/Acre and that
is for the most productive soils, none of which are within the Project area. Soils in the solar project
area are more typically class 4 or 5 on the ag value table which range from $561 to $812/acre. An
agricultural assessment can reduce the assessment on qualifying farmland by 75% which would be a
significant detriment to the taxing jurisdictions. It is the GCIDA’s finding that the alternative use of the
land base for farming is not only unreasonable based on land conditions, but also a bigger detrimental
impact on the tax revenues that can be derived from such land area in the Project than that provided
from the PILOT.

In the following summary the GCIDA focused on four alternative tax scenarios:

Alt 1: Status Quo Current Condition — The GCIDA projected future tax revenues based on the site(s) remaining
in private ownership under their current condition. Under this alternative the GCIDA did not investigate which
parcels may have an Agricultural Value Assessment which would substantially drop the assessments on those
parcels. If farming uses were to be revived as an alternative to the solar project, it is reasonable to expect that
most farmers will take advantage of the Ag Value program and there would be significant reductions in
assessments and resulting revenues from the current condition where much of the farmland is currently fallow
and not eligible for ag value assessment.

Alt 2: Solar Project (Cash Basis) No Exemption — Using the ENOM developed discounted cash basis valuation
of $166,639,000, the GCIDA evaluated what the Project could be expected to generate in the absence of any
exemptions or reductions. While evaluated, this alternative is not feasible given the inability of solar projects
to remain profitable if required to pay full property taxes. Though the Project is not feasible without a PILOT,
the GCIDA has used this scenario to determine the value of the GCIDA benefits to the company.

Alt 3: Solar Project (DCF Model) No Exemption — Using the DCF model, the $46,788,953 valuation was used
to project revenues from the Project without a PILOT.

Alt 4: Solar Project with Proposed PILOT — The GCIDA also estimated the tax revenues under the proposed
PILOT. The proposed PILOT is structured such that there will be set tax payments for a defined period with an
annual escalation of the tax payments over the term of the PILOT. The proposed PILOT is structured under the
following terms:

a. Term — 30 years, the PILOT will commence with the 1 taxable status date after the Project is
completed and has initiated commercial operations.
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11.1 Strategic Planning — The Project is consistent with the GCIDA’s objective of improving the economic
health and prosperity of Greene County. While the creation of quality employment opportunities remains
the primary objective of the GCIDA, the absence of an adequate workforce has made recruitment of
traditional employers a challenge. When the Project is installed, the County will realize significant
investment and notwithstanding the financial benefit of the PILOT, the community will receive significant
new tax revenues as compared to the current condition. In addition, it is not a realistic assumption that
the Project would be constructed with the Project obligated to pay normal real estate taxes. FMS has
consistently represented that without the PILOT, the Project would not be constructed.

11.2 Stakeholder Engagement — In this case, the Project was reviewed and approved under the
jurisdiction of the Siting Board under the NYS Article 10 siting process. As part of the Article 10 process
FMS developed and implemented an extensive Public Involvement Plan {PIP) which provided numerous
opportunities for public input. The PIP also included several public presentations by the project as well as
their attendance at many meetings of the Towns. The Article 10 process also included several required
opportunities for public and stakeholder participation and comment, including public hearings held prior
to issuance of the Article 10 Certificate on October 22, 2020 at 1pm and 6pm, opportunities for written
public comment on the Siting Board docket, and participation by local stakeholders as parties to the case
and to the Stipulations which were used to resolve all issues in the FM Article 10 proceeding. In the Article
10 Certificate Order, the Siting Board acknowledges and summarizes the stakeholder and public
engagement efforts of FMS, and notes that approximately “90% of the comments submitted by the public
... were in favor of the Project.” (Attachment 6 at page 6).

The GCIDA acknowledges that the proposal for two large solar projects at the same time did result in
community opposition. Based on the GCIDA’s chservations during the Article 10 process, most of the
opposition to the projects was focused on the Hecate project. In the case of FMS, local landowners and
other proponents of clean renewable energy projects formed a Friends of Flint Mine group and actively
promoted the Project while there was no organized opposition. The GCIDA additionally found that most
of the opposition was targeted less at the specific project and more at the Article 10 process.

The GCIDA itself held two public hearings on the proposed incentive package for the Project. The minutes
of the public hearings are included in Attachment 2.

11.3 Infrastructure Capacity — Not applicable. No infrastructure needed.

11.4 Project Accountability — In the evaluation of any project the GCIDA must use information provided
by FMS to project the benefits to the community which are the basis of the GCIDA’s incentive package.
Through a negotiated process, FMS and the GCIDA structured an incentive package that results in a
positive benefit to the community and is adequate to meet the needs of FMS and ensures that the Project
will proceed. In addition to determining the level of incentives necessary to attract the Project, the
negotiation process set forth measurable performance standards which are based on investment levels
and projected additional tax revenues. To ensure that the projections were accurate, and the public
benefits realized, the GCIDA will conduct on-going monitoring of the Project through the term of the
PILOT.

11.5 Anti-Pirating — In recent years, public economic development programs have faced increasing
criticism for activities which result in securing new development and benefits for cne community at the
expense of another (i.e., Anti-Pirating). There has been significant public discussion regarding the trend
where one community seeks to attract a business away from another. In this case, this is a new project
and as such there is no issue with benefit poaching or anti pirating.

Flint Mine Solar, LLC Statement of Findings

Page 16
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1 PROCEEDTINGS

2 not helpful for anyone. So, I just

3 ask everyone to kind of think about

4 the person who ig sitting there

5 typing the document and give her

6 courtesy.

7 What we do at these public

8 hearings is we get the comments

9 back. We provide comment and then

10 take it back to the Board. We look

11 at it and we write a synopsis of it

12 and we create what’s called a

13 record. The record is all the

14 documents including the paper

15 documents that are reviewed and

16 analyzed.

17 So, the decision hasn’t been

18 made, but I just wanted to let

19 everyone know that’s the goal of
20 it, is to make a record so we have
21 a clean body of everyone’s comments
22 and what we thought of it. So,
23 those are the ground rules.
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1 PROCEEDTINGS

2 judgment throughout the design

3 construction and then beginning of

4 the operation to make sure that it

5 meets the things that we are told

6 that it’s going to do, and we want

7 to have that trust.

8 I thank you for your time.

9 MR. GOLDMAN: Thank you. And
10 as a reminder, you can give written
11 comment, as well;
12 MR. GIFFORD: I also submitted

13 written documents.

14 MR. GOLDMAN: Just don’t be

15 repetitive. I just wanted to point

16 that out.

17 I know that you felt that you

18 were cut off.

19 MR. GIFFORD: I understand the
20 format.
21 MS. ERNST: Our next speaker
22 is John VanBuren.
23 MR. VanBuren: Thank you.

ALBANY COURT REPORTING
Delivering excellence...one word at a time.™
p: 518-557-5180 e: schedulingRalbanycourtreporting.com

www.albanycourtreporting.com

FS000052



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/ 11/2023
Page 28

1 PROCEEDTINGS

2 our monitoring needs could be

3 funded without taking funds from

4 municipalities and schools.

5 Unfortunately, our proposals have

6 been ignored.

7 To be clear, what we are

8 asking for is that, as a condition

9 of your decision to grant benefits
10 to Flint Mine, you include a
11 provision to require the project
12 developer/owner help fund on-site
13 monitoring and testing at our
14 lake/reservoir in accordance with
15 the budget you presented.
16 We are asking the IDA, which
17 is supposed to be a public benefit
18 corporation, to work with the
19 county’s tax-paying citizens to
20 prioritize clean drinking water
21 over hedge fund profits and ensure
22 that Flint Mine doesn’t become
23 Flint, Michigan or Hoosick Falls.
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1 PROCEEDINGS

2 industry in Greene County. Solar

3 power will allow the land to be

4 used not just productively, but in

5 a clean and sustainable manner.

6 The project will bring revenue to

7 the towns, school district, fire

8 department and the county, as well

9 as to the landowners and their
10 businesses.

11 We ask the IDA to support the

12 Flint Mine solar project and to

13 provide its approval this year.

14 These are very uncertain times and
15 we need to eliminate barriers to
16 these projects coming online
17 quickly and efficiently as

18 possible.

19 I don‘t think that my three
20 minutes is up, but I did want to
21 answer the link questions.
22 MR. GOLDEN: You have three
23 minutes. You have three minutes to
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1 PROCEEDTINGS

2 It is not the responsibilities

3 of the town to keep Sleepy Hollow

4 Lake clean and pristine for the

5 people who choose to live there. It

6 is a man-made lake and therefore

7 subject to the same water purity

8 problems as the rest of the county

9 faces.

10 During the present climate

11 change period residents of Sleepy

12 Hollow Lake do not allow any

13 outsiders, townspeople of Coxsackie

14 or Athens, to use the lake, pool or

15 beach or any of the facilities

16 enjoyed by the residents of the

17 closed community. They do allow

18 homeowners, as is their right.

19 In conclusion, I do not feel
20 that Sleepy Hollow Lake is entitled
21 to any of the PILOT funds.

22 Thank you.

23 MS. ERNST: David Unger.
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PROCEEDTINGS
paraphrase my statements.
MR. UNGER: Pardon me.

I simply want to point out

that this is important, and I hope

that the Board reviews this
carefully.

A couple of quick things.

my reading and listening to what is
going on here, I'm not sure why the
IDA would grant more than a PILOT

payment than the statute calls for,

or value the property below what

other projects are paying. Your

responsibility is to lead taxpayers

and you don’'t seem to be, by these

decisions, if that’s what
ultimately happens. It doesn’t
appear that you would have the

taxpayers’interests in mind.

The town can benefit, and the

school districts can benefit much

more by a less liberal
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1 PROCEEDTINGS

2 something to that effect.

3 I think that Sleepy Hollow is

4 asking for $50,000 annually to test

5 the water to make sure that

6 drinking water for us in the

7 Village of Athens, for which we are

8 the back-up water supply, is safe.

9 That seems to be to be a small
10 price for conditions that we did
11 not cause. This is caused by a
12 project, and it is my feeling that

13 it should be paid for by that

14 project.

15 Thank vyou.

16 MS. ERNST: Would James Huston
17 like to speak?
18 MR. HUSTON: Hi. I'm James

19 Huston, and I live at 44 Carrie
20 Court in Coxsackie.
21 I wasn’t going to talk, but
22 considering the prior woman said
23 that Sleepy Hollow Lake doesn’t
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1 PROCEEDTINGS

2 MS. UNGER: I am Jean Unger,

3 689 Sleepy Hollow Road.

4 I'm not a member of the Board.
5 I'm just a person who lives in

6 Sleepy Hollow Lake that is here to
7 ask for assistance so that we can
8 protect our water supply.

9 Your statement of findings
10 denies that request because we are
11 not a public taxing authority.

12 But when it comes to clean

13 water, Sleepy Hollow Lake is a
14 vital part of the public watershed
15 and every action taken in the
16 watershed 1s interconnected.

17 Growth happens to Sleepy

18 Hollow Lake and to the Hudson

19 River. Our lake has experienced
20 blue-green algae for three of the
21 last four years. One of the most
22 significant sources of these moves
23 are the nutrient-rich run-off
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1 PROCEEDTINGS
2 In 1989/1990, Sleepy Hollow
3 Lake approached me in that capacity
4 and asked me to help them work out
5 some problems in Sleepy Hollow
6 Lake. So, to help some of you out
7 there with the math, that’s 32
8 years ago.
9 Let me tell you what I have
10 done with Sleepy Hollow Lake in my
11 capacity as a private consulting
12 individual. I first lobbied very
13 hard to get them on the priority
14 waterbodies list with DEC, which
15 made them eligible for a ton of
16 grant money.
17 To Scott’s comment earlier, I
18 wish you were there like 25 years
19 ago when I was having the argument
20 with the tax supervisors about the
21 importance that million-dollar
22 homeowners pristine lake turns
23 100,000 homes on a pond.
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1 PROCEEDTINGS

2 [sic]. I raised money for doing

3 demonstrations projects in terms of
4 how to stabilize the waterways.

5 When Athens Generator Power Plant

6 came into play -- and again, I was
7 with the solar and water and IDA --
8 everybody wanted to speak out and

9 it’s the same thing that I'm

10 hearing now.

11 At the time I said, Well, you
12 know what? The air quality issue is
13 a different animal, so maybe there
14 is something to be said here.

15 So, I went out and pulled my
16 favors and got them a sizable

17 donation to study that.

18 I also set Sleepy Hollow Lake
19 up with a monitoring plan for a
20 ridged lake monitoring plan. We are
21 not talking citizen science, and no
22 disrespect to Chris. Good
23 monitoring data can’t replace
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2 greater wealth of experience than

3 others -- than pretty much anybody

4 here. I’'ve been working on it a

5 long time. Ken knows that.

6 Our process addresses more

7 environmental items than I can

8 remember to name to you. A couple

9 of people have brought up tonight

10 the changes in the project. The

11 project was put in front of the

12 PSC, initially. It was thoroughly

13 vetted by the PSC and the other

14 regulatory agencies. There were

15 stipulation agreements. Those

16 stipulation agreements were signed

17 by Sleepy Hollow. Let’s forget that

18 for a minute. Now we are talking

19 about change.
20 I read the Judge’s Order on
21 the changes and I thought that it

22 was very thorough. I thought that

23 the Judge made very good points. I
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2 confident that those changes are

3 going to go through the PSC, the

4 regulatory agencies are going to

5 review them in the context of the

6 additional disturbance and whether

7 it will or will not have an impact,

8 and I definitely encourage Sleep

9 Hollow volunteers to monitor that
10 situation.
11 With all that being said,
12 there are a couple of other
13 comments that I want to make here.
14 First is: every comment that is in
15 here tonight will have a detailed
16 written response. We took the time
17 to come here tonight to hear the
18 questions, and in some cases I
19 would almost call them allegations.
20 I would ask you respectfully that
21 when the comments come out, to take
22 five minutes and read them. There
23 are findings statements that we

ALBANY COURT REPORTING
Delivering excellence...one word at a time.™
p: 518-557-5180 e: schedulingfalbanycourtreporting.com

www.albanycourtreporting.com

FS000106



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTCED._GREENE _COUNTY CLERK 08/ 1172023 03: 44 PNV I NDEX NO. EF2023- 573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/ 11/2023
Page 74

1 PROCEEDTINGS

2 I don’t think that it’s fair

3 to leave an open question that the

4 IDA didn’t consider information

5 when all these people will go out

6 of this room with that contention

7 -- because I’'m not sure what you'’re

8 talking about.

9 I've been doing this for 36

10 years. I would ask you to please

11 clarify that.

12 Janet, likewise, with you. I

13 haven’t read the written response

14 yvet, but your contention is that
15 there are a lot of incorrect
16 statements and otherwise, and they
17 can only be considered if we know

18 what they are. So, 1f you feel

19 that’s the case, then I would ask
20 you to follow through with that in
21 writing so that all these people
22 later will hear about these
23 contentions -- so, we need you to
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utility? Community solar projects
sell at the retail market price.
There is a wholesale market for
these guys. They have long-term
purchase agreements. They won’t
even build it until they have
someone buying it. These guys don’t
have power purchase agreements.
They look at the ISO internet
intervals. Every 10 minutes. ISO
determines electricity uses. It
goes on 365 24/7. That can change
and fluctuate dramatically. What
does that mean? Monster risk. It
could be that I have had a contract
for 30 years, versus I have risk.
The economics are different and
there are a few advantages to
community solar projects that new
projects will not get to take
advantage of and that has to do

with NYSERDA payments and equipment
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2 stuff. The earlier projects have

3 gotten advantages that current ones
4 have not. So, there are definitely

5 differences of scale. They enjoy

6 other advantages that the larger

7 solar projects don'’'t.

8 The county adopted a law of

9 8,900 the IDA did a community

10 project at 8,000. So, we are pretty
11 close to that. So, we have been

12 trying to be supportive. If you

13 were to look around the state at

14 this point and the large projects

15 that are out there, the typical

16 asking price they’re coming in at

17 is 2,100 to 2,500 per megawatt. The
18 sweet spot where most negotiations
19 seem to be landing, according to
20 the Town Supervisor in the Town of
21 Coeymans with a recent project up

22 there, they settled on 3,500

23 megawatts. The recent Mohawk - a
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2 big project - 90 megawatts - that

3 was the first large scale solar

4 project approved in New York State,

5 by the way, with large panels,

6 etcetera, was settled at about

7 3,333 a megawatt. The largest

8 payments in the state that I can

9 find is at 5,000 megawatts. That'’'s

10 what they are charging and here’s
11 why .
12 In other parts of the state

13 the 5,000 megawatt - each one of

14 them hold community solar --

15 whether it’s 30-year or some lump

16 sum, or whatever. Those larger ones

17 have a community host. In this case

18 the community host is another

19 400,000 megawatts on top of the
20 5,000; so effectively the combined
21 is $9,000. The highest rate in the
22 state that I could find was 5,000.

23 So, again, I would ask anyone
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2 corporate tax? What are they

3 gaining in fees? We don’t know the

4 revenue streams.

5 So, I think that I’ve hit on

6 some points and some things that I

7 really wanted to hit on and things

8 that I wanted to mention up front.

9 We will continue to watch the

10 changes proposed in this.

11 I also want to note that the

12 IDA Board will not take any action

13 on this until we have your comments
14 in and give everyone a chance to
15 get them in and get the
16 stenographic record in. So, there
17 will not be action prior to that.
18 We will be monitoring and we will
19 be watching and we will see where
20 it goeg with the PSC and further.
21 In closing, I would just ask
22 you to remember my background and
23 my knowledge of land use issues and
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them in.

Thank you, very much. I have
learned a lot. I would just urge
you to speak to each other and the
applicant.

I take the comments that we
respond to and we take this very
seriously. It’s important and we
will take the time to look at them.
I represent the Board and we are
going to do a good job. You may not
agree with what we conclude, but we

are going to spend some time on

this.

concluded at 7:27 p.m.)

ALBANY COURT REPORTING
Delivering excellence...one word at a time.™

518-557-5180 e:

RECEI VED NYSCEF: 08/11/2023

Page 82

(Whereupon, the HEARING

scheduling@albanycourtreporting.com

www.albanycourtreporting.com

FS000116



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




NYSCEF DOC. NO. 8

o 3oy oW N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

P:

APPEARANCES

ON BEHALF OF GREENE COUNTY IDA:
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2 Taxes (PILOT), a Sales & Use Tax
3 Exemption, and a Mortgage Tax
4 Exemption. The application
5 submitted by the company and
6 relevant supporting documents
7 submitted to the GCIDA in
8 connection with this Project may be
9 reviewed by the public on the IDA's
10 website at www.greeneida.com.
11 Inquiries about the Project and
12 GCIDA assistance should be directed
13 to April Ernst, Executive Director.
14 The GCIDA will, at the above
15 stated time and place, hear all
16 persons with views in favor or
17 opposition to the rendering of
18 financial assistance by the GCIDA
19 for the project. Minutes of the
20 hearing will be made available to
21 the public and members of the
22 GCIDA.
23 Once again, we'll be keeping
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2 are well taken.
3 Now, the reason we're here in
4 Athens, just so everyone knows, 1is
5 that because part of the project
6 lies in Coxsackie and part of it
7 lies in Athens, so we are reguired
8 to have a public hearing in both
9 locations. That's why we're here.
10 So, again it's still the same
11 project. If you have comments on
12 the project, the financial
13 assistance, please make those
14 comments, but please keep them
15 succinct for the benefit of
16 everyone.
17 Thank you.
18 MS. ERNST: Our first speaker
19 is Nancy Gifford. Come on up.
20 NANCY GIFFORD: (Inaudible)
21 MS. ERNST: Come on up. I
22 will give you six minutes.
23 KEN GIFFORD: After last
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2 il your experience in what you are
3 doing.
4 I think what Sleepy Hollow
5 Lake, what we're looking for is
6 reflected in a recent article in
7 the Times Union about the City of
8 Hudson IDA, who, indeed, is
9 challenging the way community
10 benefits have been assigned by the
11 IDA and coming up with new ways to
12 measure community benefits. We
13 kind of think that may be at the
14 heart of the issue here for us, and
15 I'm going to talk about why that is
16 " the case.
17 To do that, I need to give you
18 a brief review of Sleepy Hollow
19 Lake activities in the last several
20 years, particularly in developing
21 our close relationship with Greene
22 County to solve the perennial
23 problem of hundreds of tax lots
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As a developer, I put them out
ten a time, come and get them
quick, they are gone. You can't
say that about 400 lots at a time.

I decided to run for the Board
as elected and brought my 50 years
of land planning and developer
experience as a landscape architect
planner and developer to the job
and to find what was basically a
real estate problem.

The problem, the largest real
estate (inaudible) in Coxsackie,
Sleepy Hollow Lake, 25 percent,
generally speaking, was in trouble.
We had not only hundreds of lots
that we lost, but we had over 40
years not paying serious attention
for maintenance and replacement of
facilities that we built. We were
in deep trouble, and getting worse.

We had notices about failure of our
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2 lots and local development for
3 delinquent real estate taxes to the
4 county and financial support so
5 Sleepy Hollow Lake can remain
6 solvent.
7 Indeed, the first time ever,
8 we now, this year, fully funded our
9 maintenance reserve requirement.
10 We're funding our community. We do
11 have an ongoing problem, however,
12 you should be aware; Sleepy Hollow
13 i' litigation with towns, villages and
14 school districts, double taxation
15 of our homes; yet again, common
16 area property and open spaces 1in
17 communities.
18 We return to court possibly
19 early next year and believe we will
20 prevail, therefore, be able to
21 purchase remaining county tax lots
22 and turn them into open space with
23 no tax obligations.
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2 It is essential for us to be able
3 to buy water for our 850-home
4 community, which also demands that
5 we have our waste-water treatment
6 plant. Without this infrastructure
7 our community is not viable.
8 As your own consultant pointed
9 out last time, we're defined and
10 impaired (inaudible). This problem
11 A is linked directly to this
12 watershed in which the solar
13 H projects have been proposed.
14 Sleepy Hollow alone has its
15 ” responsibility for insurance.
16 " As we pointed out last night,
17 State agencies are overwhelmed,
18 Wi short—-staffed to provide adequate
19 personnel —- (sound interruption)--
20 let alone monitor new construction
21 and operations.
22 I point out today's Times
23 Union editorial, yet again,
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2 fact, most states in this country
3 in my experience.
4 II So maybe we get to it, maybe
5 we don't., That is why we're here,
6 okay.
7 | We had no disagreements with
8 the IDA and with our understanding
9 of the value of the solar project.
10 We stated that very clearly. 1In
11 our watershed, indeed, with the
12 severe limitations of the towns and
13 villages surrounding us to provide
14 the extension of their sewer water
15 system is part of the reasons we
le don't have other economic
17 development. We're too poor to be
18 able to do that.
19 This land use is an
20 appropriate land use for the farms
21 that have stopped farming in the
22 area. We believe that it is
23 essential that we have that
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figures you have, you get no
support to maintain the watershed.
We get no support for the
monitoring that we have asked for.
We have asked the county to help us
in perhaps sitting down and
reviewing.

Thank you.

MR. KAPLAN: I'm Al Kaplan,
from Sleepy Hollow Lake, chair of
the SHL Solar Committee and what I
want to talk about tonight, I want
to talk about some of the things
that I didn't get a chance to talk
about last night.

Let me just say a quick word
about last night's hearing. Over
the last several months I have been
able to do a lot in watching the
IDA and getting a sense of what
they do. And I have to say, I

mean, I really believe that Greene
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2 about .

3 SHL is not opposed to Flint

4 Mine, and people who think that

5 just have not been listening or

6 reading what we're saying.

7 We're not opposed to the funds
8 that the farmers are going to get

9 in dealing with this. We're in

10 favor of all that. We're in favor
11 of solar, as Ken was saying
12 earlier. But what we want is that
i3 recognition of our needs, and our
14 specific needs.

15 As I said last night, we're

16 willing to trust, but trust has to
17 come with verification. From a

1 legal perspective, as fiduciaries
19 of that reservoir, there are things
20 that we have to do in terms of
21 monitoring what is coming into that
22 reservoir. And that's just the way
23 it is. The fact that that costs
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2 Lake. So, when you're talking
3 about "you people", I'm not sure
4 what that's all about.
5 I want to talk about equity
6 and failrness, so let's look at the
7 pilot that's involved. So, let me
8 first say, I apologize. 1I'll try
9 to summarize.
10 So the (inaudible) recently
11 purchased for $300 million dollars,
12 right.
13 So the IDA had an issue of
14 coming up with an evaluation of the
15 valuation for tax purposes of this
16 project knowing that $300 million
17 —— (Inaudible due to discussion in
18 front of the microphone).
19 Well, first they do is -- so,
20 the IDA had to come up with the
21 valuation to be able to do the
22 Il PILOT. The first thing they did
23 was normally they do 20 years for
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don't have to pay property taxes

when you do a PILOT, so, there are

other things we could use.

Well, the State came up with a

model. They call it the NYSERDA

model. There is a lot of

controversy about that model,

because the Town of Blenheim and
some other towns are in a lawsuit

and there are some issues with the

model.

And their lawsuit says, Well,

that's too low, that gives too many

benefits to solar developers.

So anyway, the model that the

State presented, you know, IDA did

the work on it, came out with a

valuation of $47 million dollars,
significantly different than the
e

$167, and kind of gives you an idea

why some of the towns are suing

over that.
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million dollars ovexr 30 years,
from the State model, it's stil
below the State model.

So I thought, just because
know sometimes it's not the eas
-— I'm a numbers guy, so I want
just do a quick visual.

So this page is $300 milli
dollars, okay, if we had the wh
OCkay. That's the market value,
whole page. This is $167. Oka
So that would be $167. Take aw
that, that's where you begin to
generate some savings.

Now you go to the State mo
that's $47 million, okay. Take
away that, and that's how you g
to those savings, because they
not having to pay that. And yo
left with the State model.

But now you have their

request, which the IDA has
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2 filed that with the county, the

3 towns, with the school district,

4 just to let them know that they are
5 | not following that.

6 So, essentially what we have

7 I here is, you know, D.E. Shaw gets

8 L involved in a certain way here

9 1 because D.E. Shaw Renewable

10 Investments bought Flint Mine.

11 D.E. Shaw is -- we'wve been saying,
12 and I know people don't like to

13 hear this —-- is a $128-billion

14 dollar hedge fund today, based on
15 the latest numbers that have been
16 reported.

17 We're only going to make,

18 probably again, I don't know the

19 exact numbers, but our calculations
20 are they are going to bring in

21 about $20-million dollars a year in
22 revenue during this project. And,
23 you know, we all know that, you
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2 going to end up with a net loss of

3 revenue over the 30 years, which is
4 unbelievable, but, you know, when

5 you are looking at that kind of

o valuation, those things happen, and
7 the sales tax and mortgage

8 reporting taxes. Compared to what

9 they would have gotten under the

10 State model, the Coxsackie/Athens

11 school district, over the 30 years,
12 is going to lose $16-million

13 dollars.

14 Now, that is just compared to
15 the State model. Compare that

16 discounted cash, remember the $167,
17 everybody remember that? Compared
18 to that rate, the school district

19 is going to lose $9%91-million
20 dollars over the 30 years.

21 So, you know, I just want to

22 make sure everybody puts this in

23 perspective that this is what's

ALBANY COURT REPORTING
Delivering excellence...one word at a time.™

p: 518-557-5180 e: scheduling@albanycourtreporting.com
www.albanycourtreporting.com

FS000148



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/ 11/2023
Page 32

1 PROCEEDTINGS

2 they are short-changing the county,

3 the schools, SHL and all of the

4 county taxpayers that are in this

5 room that pay federal and state

6 taxes.

7 But thank you very much.

8 Thank you for your time.

9 RENE VANSCHAACK: I just want
10 to clarify a few points because I
11 think it's important.

12 VOICE FROM THE AUDIENCE: Is
13 this a debate?

14 RENE VANSCHAACK: When you

15 talk about deviation notice, that
16 deals with uniform tax exempt

17 policy of the IDA, not the solar
18 policy. Uniform tax exempt policy
19 dates like 30 years now -~ It's a
20 deviation policy. Not unusual.

21 Specifically the reason we wanted
22 to make sure that nobody could say
23 the IDA didn't have that experience
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2 tell you now a bunch of contractors
3 are working on that, Ferguson and
4 others to (inaudible) typical
5 secondary and direct economy. We
6 recognize that this would happen.
7 That $500,000 is restricted to go
8 into to IDA's economic development
9 fund to build business to allow us
10 to build further traditional
11 " projects that would bring tax
12 benefit jobs. It's not something
13 that's going to bonus or benefit or
14 salary. It's going very
i5 specifically to offset the absence
16 " of second economic impact.
17 And lastly, I agree with you
18 on Heckity (phonetic). Heckity
19 offered like $2,200 of megawatt in
20 this, so I think Heckity, if
21 anything, they are clearly not
22 clapping for joy at $5,000
23 megawatt. They're probably
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2 misstatements and misconceptions

3 and inconsistencies in the report,
4 that I had stated that, and asked
5 me where they were.

6 Well, they are in my comments.
7 I was going to go through and hit

8 every one, but I decided I'm not

9 going to do that. I just want to
10 talk about one that is a

11 mischaracterization of what Sleepy
12 Hollow Lake is asking for and what
13 the budget that we submitted as a
14 proposal is.

15 We submitted a budget

16 primarily for testing and

17 monitoring the lake as a result of
18 Sleepy Hollow under Flint Mine's
19 potential to increase the level of
20 phosphorus in the lake. The solar
21 project, contrary to what some

22 people think, they are not just

23 skipping a hole in the ground.
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2 We do it all the time and then that

3 actually we met the majority of the

4 budget. That's about $30,000 based

5 on this. Just a budget. 1It's a

6 guess based on what we know and

7 what we're expecting, and we expect

8 Il that to be an annual cost to us.

9 The other part of what we're

10 lI asking is a misstatement that we're

11 asking to take money from the town

12 or the school district, and we're

13 not. We support the towns. We

14 support the school district. I

15 || think all the money should go to

16 the school district. I think they

17 really need it. The school

18 district could use all the money,

19 but they are not getting it,
20 whatsoever.
21 But we are not asking to take

22 any money from that. We're asking

23 the IDA to use it's leverage in
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2 that 1s our water source of

3 drinking.

4 Are there examples of that?

5 How did you mitigate catch basins?

6 So it's really a question of, you

7 know, what have you done and

8 experienced before, you know,

9 within New York State.

10 This is by far a well-managed

11 lake. And to be told —-- not

12 against solar —- I have it on my

13 roof, so we're all pro solar for

14 the most part, but the fact that it

15 is in a watershed and that question

16 stands to Flint Mine to answer what

17 experience you have of in setting

18 up that.

19 Thank you.

20 MS. ERNST: Would Janet Lyons
21 like to speak?
22 JANET LYONS: I yield.
23 MS. ERNST: Robert Bullman?
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2 citizen does. It's not like we're

3 going to enforce it, but if there

4 is a violation of law, then you

5 have your remedies. That's what

6 would happen.

7 I just answered the question.

8 SCOTT NAMMACHER: Let me make

9 sure I understand.

10 So in terms of a cost related

11 to possibly processing the water

12 before it gets to Sleepy Hollow,

13 how does that work? How does that

14 work?

15 If you had to move the

16 phosphorus or reduce the level of

17 phosphorus in the water? Is that a

18 i Sleepy Hollow cost?

19 RENE VANSCHAACK: The
20 applicant, like every environmental
21 permit that you get, it's like a

22 compromise, usually you have some
23 impact. I'm not talking about IDA,
ALBANY COURT REPORTING
Delivering excellence...one word at a time.™
p: 518-557-5180 e: scheduling@albanycourtreporting.com

www . albanycourtreporting.com

FS000162



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023




FTLED. _GREENE COUNTY CLERK 0871172023 03: 44 PV I NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/11/2023
Page 46

1 PROCEEDTINGS

2 Lyons. I live in Sleepy Hollow

3 " Lake.

4 To follow up this gentleman's
5 concerns, 1f there are found to be
6 violations with this increase

7 phosphorus or there is increased

8 contamination to the lake, it's the
9 responsibility of the Sleepy Hollow
10 Lake owner to then remedy that

11 problem, or do I have to go and sue
12 individually or do we have to sue
13 as a whole the company who 1is

14 financing, the agencies that permit
15 it? Who does that?

16 When you speak of remedy, I'm
17 assuming you mean legal, which

18 would be a lawsuit, which would

19 take years, and you are at risk of
20 putting home owners out. You are
21 at risk of polluting the lake and
22 taking away drinking water from
23 both Sleepy Hollow Lake, and
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2 impossible question for any of us

3 to answer conclusively.

4 But when Paul says a remedy

5 doesn't mean you have to go to a

o lawsuit. What they are violating,

7 and if you are been watching what

38 has going on in up in Cohoes with

9 Norlite, for example, is has been

10 exactly this problem up there. DEC
11 has stepped in repeatedly, not the
12 city of Cohoes and forced them to

13 do additional mitigation, hire
14 compliance monitors on site.
15 Is it enough or not? I'm not
16 familiar with that project, but

17 there is a local example in our
18 area where there is a permit
19 condition, it was violated, the
20 citizenry pointed that violation
21 out to regulatory agencies, the
22 regulatory agency did their job,
23 stepped up, realized they were in
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2 they did get a permit either pulled

3 or not renewed because they were in

4 violation of air quality standards.

5 JANET KAPLAN: That's exactly

o why we need to monitor and test,

7 because we need to know.

8 KIM CHEE: My name is Kim

9 Chee. I live at 7210 Trail, Sleepy

10 || Hollow Lake.

11 I just want to follow up on

12 this wonderful person's comment or

13 question.

14 " My question is this: You have
15 all these wonderful remedies for us

16 in the event something should

17 happen. I'm just curious, what is

18 the time lapse between the original

19 complaint and the remedy before we
20 do harm to ourselves?
21 RENE VANSCHAACK: The answer

22 to your question is you are really

23 talking to the wrong people. We
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2 FI about a week, I can handle that.

3 If you are talking about a month,

4 maybe. If you are talking about a

5 year, what am I going to do?

6 RENE VANSCHAACK: As I noted,

1 1' we can't speak for the agencies.

8 L JOHN VAN BUREN: My name is

9 1 John Van Buren. I live on 12 Brom
10 Bones Lane in the town of

11 Coxsackie.

12 FPirst of all, I want to state
13 | that I am in favor of renewable

14 energy resources. I'm a retired
15 professional engineer from Central
16 Hudson.

17 At one point I was involved in
18 what we call generation planning or
i9 the -- how we development energy

- 20 supplies for our future. This is
21 decades ago.
22 d But one thing I would like to
23 WL point out. In our economic
E ALBANY COURT REPORTING
Delivering excellence...one word at a time.™

P: 518-557-5180 e: scheduling@albanycourtreporting.com
www.albanycourtreporting.com

FS000170



NYSCEF DOC. NO. 8

Qo ~N oy U W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

I NDEX NO. EF2023-573

RECEI VED NYSCEF: 08/11/2023

PROCEEDINGS
analysis, which I participated
quite actively, we always took
payment over our fair share to

community into account. We

included it. I'm talking about all

the taxes involved with the —-—

light of solar's perceived benefit

to our society, we have decided to

bypass a lot of these things.
I feel that there is a failure
Flint Mine in this case to pay

their fair share.

For details on the failure,

please take a look at Al's

testimony and some documents that

were submitted last night.

My real concern is the

financial hardship on the people in

Sleepy Hollow. Flint Mine is going

to be building a facility that

the potential of damaging our

reservoir, damaging our drinking

ALBANY COURT REPORTING

Delivering excellence...one word at a time.™

Page 53

in
our

the

in

And

for

has

518-557-5180 e: scheduling@albanycourtreporting.com

www.albanycourtreporting.com

FS000171



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 08/ 11/2023
Page 54

1 i PROCEEDTINGS

2 water supply.

3 We also act as a backup for

4 the village of Athens. And how do

5 we keep track of this? How do we

6 make sure it doesn't get carried

7 away, get out of control? We

8 monitor.

9 | Now, who is going to pay for

10 the monitoring? The idea is

11 decided that Sleepy Hollow Lake

12 residents should pay for the

13 monitoring of water to make sure

14 that water is not contaminated by

15 Flint Mine. Think about that for a
16 while.

17 Thank you very much.

18 MS. ERNST: At this time would
19 anybody else like to speak?
20 PAUL GOLDMAN: Everybody

21 should be aware that every comment
22 written or otherwise will be
23 published in its entirety with a
ALBANY COURT REPORTING
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have come up in their mind with all
the speakers at a public hearing, I
would encourage you please —- I
would ask you -- I'm in this
community my whole entire life too,
so I'm not an outsider.

I'm born and raised in
Coxsackie. My family is 150 years
in Coxsackie since 1649 in the
Hudson Valley. So, I'm not an
outsider and I would ask one of you
give us the respect and the
courtesy to go back and answer your
questions.

LOU IMBROGNO: My name is Lou
Imbrogno.

My question is why wouldn't
Flint Mine pay for this testing?

On a project this big, why wouldn't
they want to protect their
interest?

That's my question to you.
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2 that was valued —-- that they paid
3 $300-million for, and now they want
4 to be taxed on between
5 $167-million, down to $24-million
6 " or whatever it might be.
7 There is an economic value in
8 it for Flint Mines to at least set
9 aside and pay for this additional
10 testing that Sleepy Hollow Lake
11 requires. Period. That's the only
12 way to prove our case. IDA should
13 be protecting us.
14 Thank you.
15 PAUL GOLDMAN: All the
16 comments will be considered by the
17 Board. I can say to you, honestly,
18 that, you know, we are going to be
19 responding to that. The Board may
20 elect to do that, they may not.
21 It's really up to the Board, but
22 your comment will be considered by
23 the members of the Greene County
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2 Il specifically not during their
3 {inaudible) .
4 MR. VANSCHAACK: I didn't say
5 LL this isn't the time, I said this
6 isn't the agency.
7 ] JANET KAPLAN: Same thing. It
8 really is.
9 And that was a rhetorical
10 question. You don't have to
11 answer.
12 MS. ERNST: The public hearing
13 is over.
14 (Whereupon the Hearing
15 concluded at 6:58 P.M.)
16
17
18
19
20
21
22
23
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JEAN & DAVID UNGER Z%\h
689 SLEEPY HOLLOW Rb UnIT 1183

ATHENS, NY 12015

518.945.7121

201.970.5117 DAVID CELL

908.665.0607 JEAN CELL

Qctober 1, 2022
Greene County IDA
45 Sunsel Blvd. Suite 3
Coxsackie, NY 12051

Dear IDA Board:

As you know, SHL has asked the IDA to designate funding so we can menitor the impact of construction and maintenance of
the Flint Mint Solar project on our waler quality.

Your Statement ol Findings denies that request because we are not a “public taxing autharity,” but when it comes to clean
watet, Slecpy Hollaw Lake is a vital part of the public watershed and every action taken in the watershed is interconnected—
from Coxsackie and Athens 1o SHL to the Hudson River and on,

Qur lake has experienced blue-green algae blooms for three of the last four years. One of the most significant sourees of these
blooms is the nutrient-rich runofl and sediment flowing into the lake [rom surrounding areas and farm fields, a factor that will
always be beyond our control without a unified regional effort.

Flint Mine Solar will be clearing, excavating and grading soil on hundreds of acres of fand in our watershed. What they do
dircctly aflects our water, and as SHL serves as our drinking water (as well as backup water for the village of Athens), it is
essential that we monitor, test and work to mitigate any negative impacts from these projects.

The 1DAs finclings provide Community Host Tees to the citizens of Coxsackie and Community Host Fees o the citizens of
Athens. But the 2000+ citizens of SHL, whose drinking water is most at risk by these solar projects, have been completely
sidelined. The [DAs report does not even adclress the necessity of Flint Mine completing a satisfactory Stormwater Pollwion
Prevention Plan.

SHL is a community of people who enthusiastically support the business, service and cultural organizations of our
communities. We are significant contributing taxpayers who in return make few demands on municipal services because we
also fund our own sewer, water, public salety, administration and roads. Frankly, it balfles me that the Greene County IDA and
our own municipalities do not join us and insist on the need to ensure clean and safe drinking water for all.

In its proposal, the IDA offers millions of dolfars in property Lax savings, county sales and use 1ax exemptions, and mortgage

recorcling tax exemptions to Flint Mine Solar, a group of owside corporations that have no ties to our communities, does not
i commit to hiring local employees during construction, and brings just 1 full-time job here for the 30-year life of the project.
Flinu Mine Solar tells us they will monitor the impact on the watershed themsefves but it is naive to believe they will have the
stall or determination to prioritize the safety of our drinking water.

In fact, in a Petition for Amendiment filed on Aug, 29, 2022, Flint Mine Solar proposed changes 1o their approved Article 10
Application that alters commitnients they made to our communities during the approval process. Changes includle over five
niles of 60-t. overhead collection lines vs. the approved lower-profile wirlng system, additional gracling and tree clearing —
changes that the state Siting Board notes may impact historic properties, the Flint Mine Hill archacological site, grassland birds
conservation area, wetlands, viewsheds, buffers and noise-— an obvious ellori to lower cosis and increase profits at our
communities’ expense.

In light of these proposed changes, 1 ask the IDA 10 delay action on any financial agreement with Flint Mine Solar until the
concerns regarding their proposed amendments are resolved.

Lalso ask you 1o please provide the people of SHL with the funds needed to monitor, test, verily, and protect our water.

Your report indicates a Compliance Monitor Escrow Fund will be established for both Athens and Coxsaclic 1o hire outside
experts to monitor f{ire and huilding cade compliance. A similar fund would allow SHL to hire an outside expert to monitor
changes to water quality and stortwater runoll.

While conversion to solar energy brings many benefits, the preservation of sale drinking water cannat be ignored and MUST
be made an essential component of this project.

Thank you.

' 1
AN /,/a/_, A_/r/ D p_‘_,g/'H/Q,_ UM% //‘**-\
Jdan Unger // David Unger Q
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These points appear to have been written by Flint Mine or its attorneys, who have used the exact
same words to try to deny any funding for monitoring our reservoir, which also setves as the
back up water source for the Village of Athens. As both the IDA and Flint Mine are aware, Flint
Mine has failed to produce a Final SWPPP, and there wasn’t one available when the Article 10
process concluded. DPS was taking Flint Mine at their word in order to expedite the approval.
There was no way for DPS to know what Flint Mine is going to do without a final Pollution
Protection plan in place and we still don’t know.

Now that DE Shaw has taken over, there is still no Final SWPPP and it is likely to be further
delayed by the fact that an amended Auticle 10 application is under DPS review. The
amendment calls for 4 miles of underground buried cables and 5 miles of overhead cables, along
with a certain amount of stationary solar panels. This level of soil disturbance and the

introduction of stationery panels will clearly impact the flow of stormwater and the Final
SWPPP,

This is all relevant because it is difficult to establish a final plan to monitor our drinking water
without having Flint Mine’s final pollution protection plan. As to the IDA’s draft findings and its
portrayal of the SHL budget to monitor and protect our reservoir, it naturally includes funding
for monitoring the water, testing the water and mitigating the negative impact from the
stormwater with its sediment coming into the lake at a variety of points. In our proposed budget,
approximately 75% of the projected cost is for monitoring and testing. A final monitoring and
mitigation plan can ouly be prepared after we see the Final SWPPP.

SHL knows we need to protect our reservoir. Our lake is already on the State’s list of impaired
waterbodies and is the only one in Greene County on that list. We know that if our lake fails, not
only does that spell disaster for the property owners, it poses a danger to the towns, school
district and the county who currently collect more than $7 million in property and school taxes
from SHL each year and to the Village of Athens as its back up water source,

We contribute significantly to the sales tax base and as a local employer of SHL staff and dozens
of local contractors and contract workers. The actual impact of SHL taxes and spending has
been, is, and will be, significantly greater than any increased economic benefit of construction of
this project.

The decision of the IDA to ignore SHL’s needs and refuse to require Flint Mine developers assist
SHL to monitor water quality impacts is a policy choice. A policy choice just like the ones to
push Freepoint Solar to fund the STEM Foundation and for the IDA to claw back $500,000 in
sales tax funds from Flint Mine in order to fund unspecified programs.

A further misstatement in the draft findings is that we have asked the GCIDA to divert funds
from the Towns or the School District for our request, and the excuse that we are not a
municipality is used to explain this rejection. We have submitted proposals to the GCIDA to
outline ways in which our monitoring needs could be funded without taking funds from the
municipalities and schicols. Unfortunately, our proposals have been ignored. To be clear, what
we are asking for is that as a condition of your decision to grant benefits to Flint Mine/DE Shaw,
you include a provision to require that the project developer/owner help fund on-site monitoring
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What is there to be suspicious about? First of all, we still don't have a final SWPPP. Second,
after receiving Article 10 approval, Flint Mine was sold to DE Shaw Renewables for $300 million
before one shovel has gone into the ground. As many of you know, DE Shaw was a $60 billion
hedge fund in 2021 that has grown to $128 billion in 2022, And third, the DE Shaw Company,
DESRI, has "criad poverty" to the IDA and negotiated a PILOT where the county will actually
lose a net $3 million over 30 years, with all the losses coming in the first 2 years.

To make matters worse, the PILOT agreement puts DE Shaw's assessment level at 28% of the
level that the rest of us are taxed at, even though they will make more than $20 million a year
from this sofar farm, without including the sizable tax credits they will get. The draft IDA proposal
even puts them below the recommended state NYSERDA tax level that towns in other counties
are suing the state over because it creates an assessment level that is too low. And to top it off,
the IDA's draft proposes a tax level that leaves the Coxsackie-Athens Schools with $16 million
less than they would get under the state’s low tax model.

The draft recommendations are so out of whack that the 1DA was required to file a formal
Deviation Notice to the county, the school district and the towns telling them that the PILOT draft
agreement is not in line with the IDA's Uniform Tax Exempt Policy Guidelines. This is quite the
precedent to set.

I trust you now understand why this makes us suspicious about trusting DE Shaw. You would
think that with the hundreds of million of dollars they are getting from us, the taxpayers, through
federal and state incentives, and the $80 million that they are saving in local tax exemptions
they could afford to help SHL.

But Nol

They refuse to help us with the expenses of monitoring the flow and pollution from their runoff
into our lake. But it doesn’t end there.

Once they settled on the PILOT numbers with the IDA, DE Shaw filed an amendment to their
Article 10 proposal to drop many of the roads they had in their original plan and add 4 new miles
of buried cables and 5 new miles of overhead cables on 60 foot poles. They say they did this, in
part, to make the project better for SHL. That is difficult to believe.

While they will tell you that expenses and profit have nothing to do with this amendment, when

you read i, it says that their original Article 10 approach "would be operationally challenging to
. maintain” and the amendment would be"reducing project operational and maintenance costs”.
i They also say (one more time) that they will be engaging the community as they prepare the
elusive final Stormwater Pollution Protection Plan and we should trust them.

Trust them? An independent soil and water engineer who has been reviewing the amended plan
believes that DESRI has done this to save tens of millions of dollars in operational and
construction costs, a ploy which is common to these developments and this developer.

Even though they have told the Article 10 Siting Board that their amended plan can be approved
“without the need for further evidentiary hearings”, the Article 10 judge has questions. After
reviewing the amendment, the judge did not sign off on these amendments and is asking for
more information and details.
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Aeril Ernst

From: Greene IDA <info@greeneida.com>

Sent: Tuesday, October 4, 2022 9:09 AM

To: Info

Subject: Greene County IDA: flint mine solar attn April Ernst

This is an enquiry email via https://www.greeneida.com/ from:
amy sirkin <amysirkin@gmail.com>

I am concerned about Flint Mine Solar and its impact on Sleepy Hollow Lake reservoir. Please add my support to force
Flint Mine to work with SHL re funding to monitor the runoff flowing into the lake.

I am unable to attend the in person meeting, please add our voices to the SHL community concerns.

amy sirkin

Lauren Sirkin

Tonya Roloson

1
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TO: Scenic Hudson Board of Directors

FROM: Jane Hale

RE: Sleepy Hollow Lake & Flint Mines Solar Project
DATE: October 13, 2022

[ guess you could call this letter a desperate plea for help but ¥'m sure Scenic Hudson is no stranger to
receiving that kind of letter.

My name is Jane Hale and | live on Sleepy Hollow Lake which covers Jand in both the towns of Athens
and Coxsackie and is located entirely within Greene County. The lake is home to a community of
approximately 800 homes, about half of which are vacations homes. Our lake is the only water source
for the entire Sleepy Hollow community and, additionally, it serves as the backup reservoir for the town
of Athens and is an outflow into the Hudson River. Unfortunately, no matter how you adjust the
numbers of the people affected by that water source, there is neither the political nor financial clout
to engage in a fair fight when it comes to protecting the lake and its outflow from potential harmful
intrusion by sources that appear to have unlimited financial and political power. Sound like Storm King?

Flint Mines Solar Project is about to commence construction on a tract of former farmland spanning
both the towns of Athens and Coxsackie. The communities involved do not oppose the building of the
solar farm but after decades of use as farmland, there’s no way to determine what residuals (think
phosphorous fertilizers) will be disrupted by the project and fed into the watershed surrounding the
lake. The Board of Directors of Sleepy Hollow Lake has requested that Flint Mines Solar put aside a fund
to monitor the lake water but to date there has been no agreement reached between Flint Mines and
the Board. Apparently Flint Mines cannot find an “appropriate time” to discuss monitoring. Advisors tc
the Board have put the cost of monitoring the lake at approximately $100,000 a year which seems like a
lot of money until you compare it to some of the other numbers involved: Flint Mines was recently soid
to a $128 billion dollar hedge fund for $300 million dollars, Flint Mines has made a contribution to the
Greene County [DA of $500,000 and the discounted cash model for the solar project has gone from $167
million to $23 million, an unfathomable loss of tax revenue for the county, towns and school district
involved.

The last community informational meeting held by the Greene County IDA and Flint Mines produced no
answers as to why Flint Mines opposes the establishment of a fund to finance monitoring the lake water
by an agency/agencies agreed upon by itself and the Board of Sleepy Hollow Lake. There were also
unanswered questions about any existing plan for remediation if there were to be a contamination of
the lake and what would be considered a reasonable time line between contamination and remediation,

Unfortunately, the Greene County DA has put an October 28™ deadline on information gathering before
setting its seal of approval on this project which is why | referred to this letter initially as a “desperate
plea.” Sleepy Hollow and the towns of Athens and Coxsackie are at a decided disadvantage when it
comes to protecting its watershed but the intervention of Scenic Hudson could make all the difference.
The establishment of a fund to be used for monitoring the lake water by an agency or agencies agreed
upon by both the Board of Sleepy Hollow Lake and Flint Mines does not seem like an overwhelming
obstacle to surmount given the size and nature of the project involved.

Jane Hale
P.O. Box 141 43 Dutchman Drive

FS$000212
Athens, NY 22015
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3195 Sleepy Hollow rd.
Jnit 2037
Athens NY 12015

Greene County IDA
45 Sunsct Blvd.,
Coxsackic. NY 12051

Attention: Ms. April Ernst

Exccutive Director

19th October 2022

Flint Mine Solar PH.OY and Exemption Support
Dear Ms. Emst.

Thank you for the extended opportunity to commient on the provision of financial
incentives to Flint Mine Solar. I would like to advise you of my support lor clean
renewable energy. and for the Flint Mine Solar project in particular.

I live in Athens and own a small property service business in Coxsackic. Over the past
couple of years [ have done numerous jobs with Flint Mine Solar, from improving
driveways to cleaning up debris from participating and neighboring propertics (o helping
to rehabilitate septic systems. Flint Mine has worked with landowners and neighbors to
improve their properties. to the benefit of all. From the heginning right through to the
present day Flint Mine Solar has been great to work with. They agreed to fair
compensation for our services and pay their bills on time. They have developed good
relationships with praject neighbors, always going above and beyond.

The entire community and the taxing jurisdictions stand to gain from the economic and
other advantages that Flint Mine Solar will bring. including annual PILOT and Host
Community Payments, payment of Speeial Districl Taxes and the praduction of clean
renewable encrgy. In additionn, Flint Mine will create three hundred acres of preserved
green space and protect wetlands and setbacks that might otherwise be farmied or
otherwise developed.

In addition to the landowners, regional businesses and workers such as myself’ and those I
work with all stand 1g benefit. I greatly appreciate your interest in this great project and
welcome your support for the application made by Flint Mine Solar for a PILOT and tax
examptions.

Sincerely,

P

Richard Mwazi

FS000218
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October 24, 2022
Ms. April Ernst
Executive Director
Greene County IDA
45 Sunset Blvd. #3
Coxsackie, NY 12051
Dear Ms. Ernst,
This letter will indicate my support of the Flint Mine Solar project.

A portion of my property is being considered for solar panel location as part of the overall
project.

The land being considered has never had any farming value other than hay farming for Dairy
cows.

The Dairy farm has not been in operation for at least the last 50 years-when | was an
adolescent.

When it was farmed, no fertilizer was ever used other than cow manure so claims of potential
phosphate runoff to the manmade lake of Sleepy Hollow seems to be exaggerated, at best. In
fact, to my knowledge, none of the old farm properties being considered for this project ever
used fertilizer other than organic materials (cow manure).

My property is located at the start of the project north and west of Flintmine road and is not
viewable from any road. It is ideal for solar panels due to its relativity flat terrain but not
economically farmable due to the clay-like soil, mixed with rocks.

| would encourage the IDA to accept the proposed PILOT agreement in a timely fashion to help
get this important project off "dead center". My understanding of the PILOT agreement is that
it would put significantly more monies into the county and hosting towns than the revenue
acquired by the taxes paid by the current land owners-now and in the future.

This project has been in the works for numerous years with the time for public comment to be
ended and action started.
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natural growth in the fallow land already reduced the presence of those substances? Is it a fact
that installing solar panels disturbs the soil to the extent that storm runoff will carry nitrogen and
phosphorus into a watershed? If so, has that distance between been established particularly in
this case? My last question is also based on comments from speakers at the public hearing:
How is it appropriate for property owners to request money from a business or other landowner
for remediation and/or payment for oversight of a situation on their property that has not yet
occurred, or if it is already occurring, was not caused by that business? Or to phrase it more
simply: How can residents of Sleepy Hollow request money for the existing algae problem with
the lake BEFORE solar generating systems are actually installed? IF there is scientific evidence
that Flint Mine’s project will exacerbate the algae problem, wouldn’t NYSDEC haven't already
acted to protect the watershed?

| do applaud the Greene County IDA for your years of careful research and conscientious work,
and for adhering to your mission statement. You have brought clean, safe industries into the
area, resulting in many good paying jobs and boosts in tax revenues. People need to recognize
that beneficial projects are not all alike — not every not every project consists of a brick-and-
mortar building or can create jobs. Obviously, there are other projects that are simply right and
good for everyone. | have no doubt that your work has been difficult and sometimes frustrating,
but I am confident that the board of the Greene County IDA will continue to make decisions and
plans for the future using the same criteria and processes that have yielded great success and
long term benefits for our county thus far.

Respectfully submitted for your consideration,

Ellen De Lucia

254 Grandview Avenue, Catskill, NY 12414
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Letter of Support - Exhibit Z
From

Mr & Mrs Goetchio
Marisa Mulari
Adam Moritz
Bryon Hale

Manga Murci
Theodore Kennedy
Isaiah Garvey
Lucretia Eany
Donald Gardner
Cari Gardner
Zachary Luft

David Barko
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Ms. April Ernst, Executive Director
Greene IDA

45 Sunset Blvd.,

Coxsackie, NY 12051

ernst@areeneida.com 27th October 2022

Re: Flint Mine Solar PILOT, Sales and Mortgage Recording Tax Exemption

Dear Ms. Ernst,

I appreciate the opportunity to provide written comments on the provision of financial incentives to the Flint
Mine Solar project. I support clean renewable energy and specifically the Flint Mine Solar project. [ attended a
portion of the October 4th meeting at the school in Coxsackie, but unfortunately due to a clash with the CAFE
(Coxsackie Athens Foundation) meeting at the same time in the same building I wasn't able to give my comments
that night.

1 grew up in Athens and continue to be very involved in the community, including being a founding member of the
Friends of Flint Mine Solar. The landowners in Coxsackie and Athens, including my parents, aunts and uncles and
cousins have worked hard over the years to produce animals, hay and food. They have contributed to the
preservation of open space and the well-being of the community. But now, as those landowners reach “retirement
age” the time has come to utilize the land for new purposes.

My understanding is that Flint Mine Solar has been fair with the landowners and has developed the project
responsibly, balancing the needs for an economic project that best serves New York ratepayers with the
requirement to avoid, minimize and mitigate environmental issues.

The School District and the Towns will gain from the economic revenues, green space protection and other
advantages that Flint Mine Solar will bring. Subject of course to Town and IDA approvals, these benefits include
annual PILOT and Host Community Payments, payment of Special District Taxes and the production of clean
renewable energy.

In summary, the Flint Mine Solar project will do the following:
v Generate clean and renewable energy, improving sustainability
v Contribute $1,000,000 annually to the taxing jurisdictions

¥ Reward our hardworking landowners ahead of project construction by allowing them to sell the acres
they want at a good price while holding on to their homes, barns and favored fields

v Protect hundreds of acres as green space.

I respectfully request the IDA to support the application made by Flint Mine Solar for a PILOT, mortgage recording
and sales & use tax exemptions. Thank you again for this opportunity to comment.

Sincerely,

Marisa Multari
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RECEIVED OCT 2 8 20722,
Greene IDA
45 Sunset Blvd.,
Coxsackie, NY 12051

Attention: Ms. April Ernst, Executive Director

Flint Mine Solar PILOT, Sales and Mortgage Recording Tax Exemption

Dear Ms. Ernst,

We support clean renewable energy and specifically the Flint Mine Solar project.

The hard-working farmers of Coxsackie and Athens have struggled for years to
farm their unyielding clay and now is the time for them to reap their retirement and
pass the land on for a new purpose.

Flint Mine Solar has responsibly balanced the needs for an economic project with
the requirement to avoid, minimize and mitigate environmental issues. The School
District, the Towns and the community will gain from the economic revenues,
green space protection and other advantages that Flint Mine Solar will bring.

Due to the following benefits, we ask you to support Flint Mine Solar’s application
for a PILOT, mortgage recording and sales & use tax exemptions.

v" Generation of clean and renewable energy, improving sustainability

v" Contribution of $900,000 annually to the taxing jurisdictions

v' Rewarding hardworking landowners by allowing them to sell their
unproductive acres while holding on to their homes, barns and favored fields

v" Protection of hundreds of acres as green space.

Thank you

£ '\/C/? Halﬁ_ MM
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RECEIVED oy 28

Greene IDA
45 Sunset Blvd.,
Coxsackie, NY 12051

Attention: Ms. April Ernst, Executive Director

Flint Mine Solar PILOT, Sales and Mortgage Recording Tax Exemption

Dear Ms. Ernst,

We support clean renewable energy and specifically the Flint Mine Solar project.

The hard-working farmers of Coxsackie and Athens have struggled for years to
farm their unyielding clay and now is the time for them to reap their retirement and
pass the land on for a new purpose.

Flint Mine Solar has responsibly balanced the needs for an economic project with
the requirement to avoid, minimize and mitigate environmental issues. The School
District, the Towns and the community will gain from the economic revenues,
green space protection and other advantages that Flint Mine Solar will bring.

Due to the following benefits, we ask you to support Flint Mine Solar’s application
for a PILOT, mortgage recording and sales & use tax exemptions.

v" Generation of clean and renewable energy, improving sustainability

v" Contribution of $900,000 annually to the taxing jurisdictions

v' Rewarding hardworking landowners by allowing them to sell their
unproductive acres while holding on to their homes, barns and favored fields

v" Protection of hundreds of acres as green space.

Thank you

/-uoa.riga__l:fﬂﬂ_}[ MLmﬁd &Z.'Jm;ag?(. 1Botd
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P

Greene IDA
45 Sunset Blvd.,
Coxsackie, NY 12051

Attention: Ms. April Ernst, Executive Director

Flint Mine Solar PILOT, Sales and Mortgage Recording Tax Exemption

Dear Ms. Ernst,

We support clean renewable energy and specifically the Flint Mine Solar project.

The hard-working farmers of Coxsackie and Athens have struggled for years to
farm their unyielding clay and now is the time for them to reap their retirement and
pass the land on for a new purpose.

Flint Mine Solar has responsibly balanced the needs for an economic project with
the requirement to avoid, minimize and mitigate environmental issues. The School
District, the Towns and the community will gain from the economic revenues,
green space protection and other advantages that Flint Mine Solar will bring.

Due to the following benefits, we ask you to support Flint Mine Solar’s application
for a PILOT, mortgage recording and sales & use tax exemptions.

v" Generation of clean and renewable energy, improving sustainability

v" Contribution of $900,000 annually to the taxing jurisdictions

v" Rewarding hardworking landowners by allowing them to sell their
unproductive acres while holding on to their homes, barns and favored fields

v" Protection of hundreds of acres as green space.

Thank you

(Z@’/"- & i Condhor %Sé’rpwwﬂ%l Zfz“Z@cm /29/.
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The Times Union in August pointed out in an article and then a lead editorial, that State Agencies do not have
enough personnel to oversee economic development projects. The editorial pointed out DEC has 20% less staff
then they had in 2009, yet many more alternative energy projects to oversee, and have asked project
developers to "self certify they are not polluting”

Flint Mine has already filed an amendment to vastly modify their proposed project construction elements that
also reduces their development and operational costs and could dramatically change the nature of stormwater
runoff threatening our reservoir, Knowing DEC is short staffed, and the project developer is already making
substantial changes to watershed protection, how could SHL not start all over in the project review and make
sure that not only the design, but the construction/operations are done as promised? We have to stand very
much alone doing this, we need help funding these activities.

Why do we believe the IDA has the basis for making this decision:

Under Article 10 you have the authority, as you have exercised in your findings statement to grant these
benefits and how much is to be allocated. This process can be continued;

Because Flint Mine filed an amendment to their application on August 29, and the Article 10 Siting Board judge
has determined the changes requested need answers before the application can be approved, therefor it
generates time for all to re-evaluate the impacts generated by the project;

In essence the "but for” provision is currently based on development costs that have now been changed, and we
believe based on our professional knowledge the final number, if changes are approved, will be much lower in
both construction and operational costs of the project. Therefore, the project pro-forma on which both the
PILOT and Community Benefits are based is no longer valid, and must be recalculated;

We have access only to costs and revenues contained in the public filings. Flint Mine has vigorously disagreed
with the numbers we have found, yet have not produced, though asked, evidence that what we have is wrong.
At the very minimum they should be forthcoming in correcting our knowledge of the project economics if their
filings did disclose in accurate information. We hope you will also assist us in re-evaluation going forward.

| repeat that the IDA has made sound economic and land use decisions in supporting the proposed solar developments.
Let's make sure we all understand the long term benefit needs of the community consistent with the likely massive
commitment of our surrounding fand to alternative energy development.

Respectfully submitted, Ken Gifford

2
FS000242



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 9 RECEI VED NYSCEF: 08/11/2023




FTLED. _GREENE COUNTY CLERK 0871172023 03: 44 PV I NDEX NO. EF2023-573

NYSCEF DOC. NO. 9 RECEI VED NYSCEF: 08/11/2023

ng’\\\o'\:\'Ca

199 Leeds-Athens Road
Athens
NY 12015

Greene County IDA

45 Sunset Blvd.,

Coxsackie, NY 12051

Attention: Ms. April Ernst
Executive Director
19th October 2022

Support for Flint Mine Solar PILOT and Exemptions
Dear Ms. Ernst,

Thank you for the chance to comment on the provision of financial incentives to
Flint Mine Solar. | attended the public hearing in Athens on October 5th but was
quite taken aback by the focus of certain commentators on environmental
matters. Itis my understanding that the project went through four years of
scrutiny by the state, the towns and regional organizations such as Saving Greene,
Sleepy Hollow Lake, Scenic Hudson and Greene Land Trust. And that the issues
brought up by these groups were addressed to their satisfaction by the project.

Three generations of our family live in Athens and, like our neighbors, stand to
gain from the many advantages of Flint Mine Solar — annual PILOT and Host
Community Payments, Special District Taxes, the generation of renewable energy
and the establishment of hundreds of acres of preserved green space..l support
the application made by Flint Mine Solar for a PILOT and sales and use and
mortgage recording tax exemptions.

. ly,
Smcerey//%7;7

Jason M Bishop
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PROTECTING OUR DRINKING WATER
KEEPING SHL'S WATER CLEAN AND SAFE

THE PROBLEM:

The stormwater runoff from the almost 2,000 acres of Solar Farms known as Flint Mine Solar
and Hecate Greene will drain info Sleepy Hollow Lake (SHL- a Class A reservoir). As
construction begins, soil will be disturbed, sending phosphorus and additional invasive specles
downstream to SHL. When the 1,000+ acres of solar panels are completed, the flow and
absarption of stormwater will be altered.

Flint Mine Solar will account for around 2/3 of this runoff, which could significantly change the
velocity and volume of water flowing, thereby contributing to erosion issues.

As stewards of the [ake, The Association of Property Owners of SHL (APO) estimates a cost of
at least $100,000 a year to monitor this flow and mitigate impairments caused by the stormwater
and its contents. Since SHL, is not defined as a municipality, the proposed PILOTS are not
available to cover these expenses. In addition, the Village of Athens, which serves as the back-
up water supply to SHL, was left out of Host Community funding.

We propose creation of a *Clean Water Fund” by the Local Development Corporation (LDC) as
described below. This Fund would be available to impacted villages and lakes with water
systems and be financed by an amount representing a partion of the value of the Sales Tax and
Mortgage Recording Tax exemptions.

THE ISSUE:

This is not a new issue, and it is one that SHL has continued to raise throughout the Article 10
process and beyond without a resolution. With SHL's fiduciary responsibility to protect the lake
as a water source for both SHL and, in an emergency for the Village of Athens, the parties
responsible for the runoff continue to rebuff our requests for help. |n addition, both the towns of
Coxsackie and Athens have ignored our requests for funding, with one Town official saying that
“they laughed about it when they received it",

BACKGROUND:

Flint Mine is currently discussing PILOT payments and Host Community funding with the IDA
and the fowns of Athens and Coxsackie. The PILOT agreements recognize Flint Mine’s impact
upon the local community and the fact that the property tax abatements and federal and state
tax subsidies worth more than $250 million are available to Flint Mine investors, With all this,
none of the Pilot funds nor the Host Community funds will be available to SHL to cover the need
to protect the reservoir, In addition, Flint Mine (recently purchased by DESRI, a subsidiary of the
$60 billion hedge fund DE Shaw) is requesting another $23 million in sales and mortgage
recording tax (MRT) breaks from Greene County taxpayers through the IDA.

In September 2021, the State’s Article 10 Siting Board approved Flint Mine Solar’s application to
build and operate a 100-megawait Solar Farm on 1,015 acres of land in the Towns of Athens
and Coxsackie. A Conditions document was negotiated among various government and private
entities, including SHL. Early in the process, SHL recognized the need to monitor water flowing
into the [ake based on advice of Princeton Hydro {Report dated 6/28/2018). In response,
Crawford Engineering {memo dated 10/22/2020) disagreed “with the need for Flint Mine to
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Exhibit DD

35 Second Street
Athens, New York 12015

November 7, 2022

Via email to kokomomike(@hotmail.com
Michael Pirrone, Town Supervisor

Town of Athens

2 First Street

Athens, New York 12015

Re: Flint Mine Solar; Proposed PILOT Agreement
Hon. Supervisor Perrone:

In a draft Statement of Findings,! the Greene County IDA (“GCIDA” or “IDA”) proposes
a PILOT Agreement for the Flint Mine Solar (“FMS”) power generation plant. For the reasons
discussed below, I respectfully request the Town of Athens to reject the proposal.

BACKGROUND

New York State granted FMS permission to build a utility-scale solar power plant in
Coxsackie and Athens. The Towns’ Comprehensive Plans and local zoning laws disfavor and
would have prohibited this project. However, local laws were superseded, and the solar plant
was forced upon Coxsackie and Athens by the State.

The plant will have considerable negative impact and will bring virtually no benefit to
Coxsackie or Athens, except one — tax revenue. But that single benefit is being squandered.

State law expressly confers upon each Town the unilateral power to impose payments in
lieu of taxes (“PILOT”) in an amount equal to full property taxes. See Real Property Tax Law §
487. That power and the attendant responsibilities cannot be taken away by anyone or delegated
to anyone. The IDA has no independent legal authority to grant the PILOT or other tax
exemptions to FMS because it lacks requisite control of the project. Regeneron Pharms., Inc. v.
McCarthy, 77 A.D.3d 1246 (3™ Dep’t 2010).

Nevertheless, FMS applied to the IDA for assistance. The IDA is negotiating with FMS,
but formal approval must come from each Town.

According to the IDA, construction and acquisition costs for the FMS plant will amount
to $272,460,000. An appraisal method favored by the State Energy Research and Development
Authority (“NYSERDA”) places Full Market Value at $46,788,953, which would yield
$40,435,563 in taxes over a 30-year period. The IDA’s own expert consultants appraise the
plant’s value at $166,639,000, which the IDA says would yield $147,146,730 in taxes.

Yet, the IDA is proposing a 30-year PILOT agreement that would yield $18,769,34 plus
$15,000,000 in community host fees. This amounts to a tax forfeiture in the range of $6 million-
$113 million.

In addition, the IDA proposes a $5,000,000 sales tax exemption and $2,000,000 mortgage

! n its draft dated September 15, 2022, the IDA states that “The Statement of Findings is the GCIDA’s vehicle to
provide a clear and comprehensive record of the considerations associated with the Flint Mine Solar, LLC (Flint
Mine) Project.” The Statement of Findings and FMS’s Application for Financial Assistance form the basis of my
understanding of the project. Facts and figures in those two documents do not necessarily match.
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comments, and formal presentations from the APOSHL focused on a request that the GCIDA
condition the financial assistance for the Project on the payment by FMS to APOSHL of the
annual cost of monitoring SHL for potential impacts.

Response: The GCIDA finds that the Statement of Findings adequately addresses the
concerns raised by SHL (Section 5.1). First, the environmental review of the Project is
not within the GCIDA’s jurisdiction or mission, and the identification of potential
impacts and the need for mitigation was thoroughly addressed in the Article 10
permitting process by the Siting Board. SHL participated in the Article 10 process, was
granted intervenor status, and was provided funding by Flint Mine Solar, LLC (FMS) to
help defray the costs incurred by the APOSHL in that Article 10 process. During the
Article 10 review, the APOSHL raised the same issues as the current comments and
was able to gain some concessions in the project’s stipulation agreement to which
APOSHL was a signatory. The stipulations agreement sets forth the detailed conditions
the FMS project must meet to comply with the Article 10 permit.

The SHL comments also do not recognize that the NYSDEC stormwater permitting
process requires not only completion and compliance with a SWPPP that meets or
exceeds State standards, but also compliance with a detailed inspection schedule that
must be certified by qualified personnel. FMS is required under Condition 61 of the
Article 10 permit to hire a third party environmental consultant as well as agricultural
monitor. The permit conditions provide strict requirements related to project
monitoring. Lastly, the Siting Board expressly determined that the Facility would not
result in significant adverse impacts on SHL, both in the Order Granting FMS an Article
10 Certificate and again in the Order Approving FMS’s Amendment.

In addition to the monitoring that will be required in the Project’s SWPPP, FMS has
already formally committed to undertake enhanced monitoring of the Project as part
of the project’s Article 10 Certificate. The monitoring plan included monitoring of four
storm events prior to construction which have already been done, as well as twice
quarterly during construction, and four times after construction. This monitoring
schedule is set forth in Condition 61(f) of the Article 10 permit.

Multiple SHL residents also commented on having access to review the projects
SWPPP. Condition 78 of the Article 10 permit specifically requires the development of
a SWPPP that will not impact runoff to SHL and requires consultation with NYSDEC
and the APOSHL in the development of the SWPPP. Additionally, FMS is required to
provide copies to both Towns, at which point they will become public records subject
to the review by members of the public including the APOSHL and residents of SHL.

Regarding the subject of requiring payments to SHL as a condition of the GCIDA
incentives, this was addressed by a formal opinion of the GCIDA attorney which is
provided as an attachment to the Findings Statement. Specifically, SHL is not an
affected taxing jurisdiction that is a permitted recipient of payments under a PILOT
Agreement. In addition, the request to condition the approval of financial assistance

2
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Response: The enabling legislation governing IDAs is set forth in General Municipal
Law (“GML”) Article 18-A. The GCIDA is authorized to provide financial assistance to
“..thereby advance the job opportunities, health and general prosperity and economic
welfare of the people...”. While the Project’s employment opportunities will be limited
to short term construction jobs, the Project will provide a significant increase in
revenues to local dffected taxing jurisdictions with no corresponding costs or
additional expenses for the affected taxing jurisdictions. In addition, the special
districts such as fire and ambulance will see a significant increase in assessment over
the current numbers which may result in a lowering of the applicable tax rate. The
GCIDA finds that the provision of incentives for a solar project is a permitted project
under GML Article 18-A and constitutes sound economic development in that it will be
part of providing additional revenues to the affected taxing jurisdiction that will have
a positive impact on general prosperity and the economic welfare of the people of
Greene County.

Janet Kaplan, Coxsackie Public Hearing 10/4/22: Ms. Kaplan commented that the proposed
PILOT deviates significantly from the IDA’s own policies. She additionally commented that
the PILOT is well below established market value, the discounted normal tax rate and the
NYSERDA guidelines on valuation of solar projects.

Response: The GCIDA acknowledges that its incentive package deviates from its
standard policies since the GCIDA’s Uniform Tax-Exempt Policy does not address solar
facilities. As a result, the provision of financial assistance was treated as a deviation
under the IDA’s Uniform Tax Exemption Policy. Regarding the IDA’s Solar Policy, the
policy was intended to address the increasing interest in smaller scale solar projects in
Greene County at the time of the policy’s adoption. At the time, the IDA as well as
municipalities, were being contacted often by multiple projects weekly. It was
intended to set guidelines for addressing projects typically between 5-20MW that
were structured as “retail” projects selling energy directly to the consumer. When the
policy was adopted, the IDA was aware that multiple large “wholesale” solar projects
were in the initial steps of the Article 10 approval process and expected that these
projects would be more complex and would likely require a deviation from policy if
they were approved by the Siting Board.

Regarding the PILOT being well below “market rate,” the GCIDA did evaluate the
“market” for PILOT amounts on other large scale solar projects in NYS. While there is
a limited number of these large profects in operation, a number have recently been
approved, and others are in the process of negotiating PILOTS or are waiting to make
application to the appropriate IDA. The GCIDA did identify several projects where
PILOTs and other fees negotiations have concluded and compared them to the
proposed FMS PILOT. Projects identified by the GCIDA had secured IDA PILOTS ranging
from $3,000/MW to S6,500/MW with about half including some form of additional
host community benefit payment.
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5. Multiple people: Comments were focused on general issues related to project impacts on
SHL water quality. These included, Ken Gifford, John Van Buren, Janet Kaplan, Al Kaplan,
James Huston, Jean Unger, Scott Nanmacher:

Response: Issues related to the impact on SHL have been addressed in Section A.1
above.

6. Multiple people: Comments were made in support of the project and the IDA’s incentives by
Helen Meier, Barbara Brumell, Randall Smollinger, Richard Garvey, Carol Meltz, Chris Garvey,
M. Garvey. See the Statement of Findings on the basis and analysis for the provision of
financial assistance for the Project.

C. Athens Public Hearing 10/5/2022

1. Ken Gifford: commented that state agencies are experiencing short staffing and wili not have
the resources to provide oversight of the Project. Mr. Gifford made the same comment at the
Coxsackie public hearing.

Response: It is the experience of the GCIDA that NYSDEC is very proactive at
addressing issues and problems related to stormwater impacts on large projects,
something the GCIDA has seen with developers in our own GCIDA business parks.
NYSDEC is quick to respond on larger projects and it has a wide range of enforcement
tools. Additionally, it should be noted that the project documents between the GCIDA
and FMS will require that the project to stay in full compliance with any federal or
state approvals, permits and similar, and that the Siting Board has imposed numerous
requirements on FMS through its Article 10 Certificate and Clean Water Act Section
401 Water Quality Certificate, including the requirement that a third-party
environmental monitor be involved during construction, and empowering New York
State Department of Public Service Staff to oversee and issue stop work orders during
construction of FMS. In the event of an egregious default on any permits or approvals,
the project documents allow for the GCIDA to suspend and even claw back any benefits
the project has had to date.

2. Al Kaplan: made a series of comments on the valuation of the project and the methods used
to determine the PILOT.

Response: The valuation of a solar array is not the subject of any settled precedent from any
of the Appellate Divisions of the State of New York. As a result, there is considerable
uncertainty as to the proper and required method of valuation of such projects. The
Reproduction Cost New Less Depreciation (“RCN”) method of valuation is not an appropriate
valuation metric since solar projects will be subject to a purchase and sale transaction so that

6
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6. Multiple people: Ken Gifford, Janet Kaplan, Rob Muenkel, Julie Forman, Scott Nammacher,
Janet Lyons, Kin Chee, John VanBuren, Lou Imbrogno, commented on general issues related
to project impacts on SHL water quality.

See response to comments in Section A.1

D. Written Comments

1. Ken Gifford (Exhibit D): submitted written testimony of his comments at the October 4%
public hearing. The comments reiterated his comments at the public hearing.

Comments have been addressed in previous sections of this document.

2. Letter, Jean and David Unger 10/1/22 (Exhibit E): The Unger’s commented the GCIDA
Statement of Findings does not address the necessity of the FMS project to complete a
satisfactory Stormwater Pollution Prevention Plan.

Response: The oversight of the development and implementation of Stormwater
Pollution Prevention Plans (SWPPP) is the responsibility of the NYS Siting Board, as
part of the Article 10 certification process, as well as the NYS Dept. of Environmental
Conservation under Section 402 of the Clean Water Act, through the issuance of a
State Pollutant Discharge Elimination System (SPDES) General Permit for Construction
Activities. The requirements for the development of a SWPPP are set forth in the
project’s Stipulations Agreement under its Article 10 approval, to which the APOSHL is
a signatory. The state has well established program for permitting these activities
including enforcement mechanisms, which are also spelled out in the FMS Article 10
Certificate. Additionally, while not specifically stated in the Statement of Findings, the
GCIDA final project agreements with all companies we assist include standard
language that the project must comply with all local, state, and federal approvals and
failure to do so can result in a loss of the GCIDA benefits. This requirement would
extend to the requirement to develop a SWPPP and comply with all NYSDEC
stormwater regulations.

3. Letter, Jean and David Unger 10/9/22 (Exhibit E pat 2): The Unger’s commented that the
GCIDA Statement of Findings required FMS to establish an escrow for Athens and
Coxsackie to hire outside experts to monitor compliance with the Uniform Building and
Fire Code and that the IDA should require a similar fund for APOSHL to monitor the lake.
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capacity installed in each Town. Revised schedule will be distributed to the taxing
jurisdictions when the project is constructed.

7. E-mail, Robert Butler (Exhibit I): questioned whether the Host Community Agreements
could be written to require the funds to be spent on special projects.

Response: The Host Community Agreements (HCA) were directly proposed by FMS to
the Towns well in advance of their application for GCIDA assistance. The GCIDA was
not involved in the negotiation of the HCAs. The terms of these agreements are to be
determined by FMS and the Towns with no involvement of the GCIDA.

8. E-mail, Amy Sirkin, Lauren Sirkin, Tonya Roloson (Exhibit J}: Comments on FMS impacts
on SHL.

Response: General comments on impact of FMS project on SHL have been addressed
in Section A as well as in multiple other responses above.

9. Email, Catherine and James Connor {Exhibit K): Comments on FMS impacts on SHL.

Response: General comments on impact of the Project on SHL have been addressed in
Section A as well as in multiple other responses above. '

10. E-mail, Jennifer Kinch {(Exhibit M) Comments on FMS impacts on SHL:

Response: General comments on impact of the Project on SHL have been addressed in
Section A as well as in multiple other responses above.

11. Letter, Janet Hale {Exhibit O) Comments on FMS impacts on SHL:

Response: General comments on impact of the Project on SHL have been addressed in
Section A as well as in multiple other responses above.

12. Letter, Coxsackie Athens School District (Exhibit Y) The school provided multiple
comments as summarized below:

a. That they had been excluded from any community benefit package.

b. That the GCIDA diverted funds away from the PILOT to the community benefit
package.

10
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The mortgage recording tax exemption is part of the financial assistance that the
GCIDA may provide to a project under GML §874(1). Here the GCIDA balanced the
financial assistance requested for the Project against the benefits that the entire
community will receive from the Project being an increase in local tax revenues to the
respective Towns and other taxing jurisdictions from that produced by the existing
land base being used for the Project. In sum, the GCIDA believes that the installation
of the Project with the net increase in tax revenues is an appropriate offset for the
mortgage recording tax loss to the Towns.

15. Letter Lee Palmateer (Exhibit DD) dated November 7, 2022 to the Town of Athens Town
Supervisor which was copied to the GCIDA:

Response: The Author asserts contentions about RPTL §487 which are not applicable
to an industrial development agency payment in lieu of tax agreement which derives
from an entirely different statute base being GML §412-a and RPTL §874. In addition,
the Author’s citation to Reqgeneron Pharms., Inc. v. McCarthy, 77 A.D.3d 1246 (3d
Dept. 2010) misses the mark, because Regeneron stands for the legal principle that
the lease and leaseback structure of IDA transactions is sufficient to establish
“jurisdiction, supervision or control” in favor of that IDA under GML §874.

The balance of this letter is directed to the Town Supervisor in terms of due diligence
and collateral security for the PILOT payments. Importantly, in the event that any of
the PILOT payments are not made, then the GCIDA has the ability to terminate the
PILOT Agreement which would result in the Project being placed on the assessment
rolls.

E. Letters of Support

In addition to the comments addressed above, the IDA received 25 direct letters of support
for the project and the IDA incentives from the following. There were additional comments
in support at each public hearing.

Helen Meir, lJenifer Bacher, Barbara Brumell, Stephen Ritter, Richard Tevere,
Guieseppi & Dominica Multari, Richard Mwazi, David Meier, M.K. Garvey, Win
Morrison Ellen De Lucia, Mr. & Mrs. Goetchio, Marisa Multari, Adam Morritz, Bryon
Hale, Manga Murci, Theodor Kennedy, Isaiah Garvey, Lucretia Eamy, Donald Gardner,
Cari Gardner, Zachery Luft, David Barko, Frank Micalizzi, Jason Bishop.

12
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GOLDMAN ATTORNEYS PLLC
Attorney and Counselors at Law

Since SHL is a not-for-profit corporation, it does not qualify within the enumerated
categories of an Affected Tax Jurisdiction (as such term is defined in General Municipal Law
(“GML”) §854(16)). Under the definition of payment in lieu of taxes set forth in GML §854(17),
only an Affected Tax Jurisdiction may receive an allocation of a portion of a payment in lieu of
taxes since those payments are a replacement for what the Affected Tax Jurisdiction would have
received but for the involvement of an industrial development agency in the project. Since SLH
is a not-for-profit corporation, and thus does not qualify as a municipality or school district, it is
not an Affected Tax Jurisdiction and is ineligible to share in any portion of the payment in lieu of
taxes that may be paid by the FMS Project. This is further supported by the fact that SLH does not
impose real estate taxes on the FMS Project.

The operative part of the definition of payment in lieu of taxes is that a PILOT payment is
a contract payment that is paid to the Agency in lieu of the real estate taxes that would have been
levied by and on behalf of an Affected Tax Jurisdiction if the project was not exempt by reason of
the supervision, jurisdiction and control of the Greene County Industrial Development Agency
(“GCIDA”).

GML §858(15) provides in operative part that payment in lieu of taxes between affected
taxing jurisdictions must be allocated amongst the affected tax jurisdictions in proportion to the
amount of real property tax and other taxes that they would have received (i.e. proportionate to the
tax rate) as follows:

“Unless otherwise agreed by the affected tax jurisdictions, any such agreement shall
provide that payments in lieu of taxes shall be allocated among affected tax
Jurisdictions in proportion to the amount of real property tax and other taxes which
would have been received by each affected tax jurisdiction had the project not been
tax exempt due to the status of the agency involved in the project.” See Barker
Central School District v. Niagara County Industrial Development Agency, 62
A.D.3d 1239, 1241 (4 Dept. 2009).

Here, even if the Affected Tax Jurisdiction were to agree that SHL was entitled to a share
of the payment in lieu of taxes pursuant to the “unless otherwise agreed language in GML
§858(15), such allocation would not be permitted since such sharing would be with a not-for-profit
corporation that is not a taxing jurisdiction having no connection with the property where the FMS
Project is to be allocated. See Matter of Hudson Falls Cent. School District v. Saratoga County
Industrial Dev. Agency. 217 A.D.2d 330, 332 (3d Dept. 1993) affd 88 N.Y.2d 1026 (1996). In
operative part, the Appellate Division held as follow:

In this case, however, it is undisputed that the South Glens Falls Cenfral School
District is not an affected tax jurisdiction. It conferred no benefit upon the project
and would have derived no revenue from the project had it been subject to real
estate taxation. As such, there is no legal or logical basis for a distribution of PILOT
payments to it.

2 https://greeneidagec.sharepoint .com/sites/GreeneCountylD
A/Shared Documents/Projects/ Active/Flint Mine/FMS

Findings Statement/Public Comment Period/Opinion of

Counsel - FMS 2022.docx

Flint Mine Solar, LLC Statement of Findings

Page 39
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ATTACHMENT 6
SITING BOARD ARTICLE 10 CERTIFICATE ORDER DATED AUGUST 4, 2021

Flint Mine Solar, LLC Statement of Findings

Page 41
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NEW YORK STATE BOARD ON ELECTRIC
GENERATION SITING AND THE ENVIRONMENT

At a session of the New York State
Board on Electric Generation Siting
and the Environment held in the City
of Albany on August 4, 2021

BOARD MEMBERS PRESENT:

Tammy Mitchell, Alternate for the Chair of the
New York State Public Service Commission

James McClymonds, Alternate for
Basil Seggos, Commissioner
New York State Department of Environmental Conservation

Kevin Malone, Alternate for
Howard A. Zucker, M.D., J.D., Commissioner
New York State Department of Health

Vincent Ravaschiere, Alternate for
Kevin Younis, Executive Deputy Commissioner & COO, Empire
State Development

John Williams, Alternate for
Richard L. Kauffman, Chair
New York State Energy Research and Development Authority

Michael Pirrone, Ad Hoc

CASE 18-F-0087 - Application of Flint Mine Solar, LLC for a
Certificate of Environmental Compatibility and
Public Need Pursuant to Article 10 for
Construction of a Solar Electric Generating
Facility Located in the Towns of Coxsackie and
Athens, Greene County.

ORDER GRANTING CERTIFICATE OF ENVIRONMENTAL
COMPATIBILITY AND PUBLIC NEED, WITH CONDITIONS

(Issued and Effective August 4, 2021)
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CASE 17-F-0182

100 megawatt (MW) solar electric generation facility consisting
of up to 454 acres of photovoltaic (PV) panels, together with
associated facilities, located within a 1,638 acre Facility Area
on lands leased from owners of private property located between
the New York State Thruway to the west and the CSX Railroad line
to the east (the Facility Area) in the Towns of Coxsackie and
Athens, Greene County, New York. Five short 115kV transmission
lines, with a total length of approximately 500 feet, will
connect a proposed 115/34 .5kV Facility substation to a proposed
115kV point of interconnection (POl) switchyard, which will then
interconnect to the existing bulk electric transmission system
lines owned by Niagara Mohawk Power Corporation, d/b/a National
Grid.2

The Facility will connect to the existing LaFarge to
Pleasant Valley 115 kV transmission line, and the Feura Bush to
North Catskill 115 kV transmission line, both owned and operated
by National Grid, allowing power to be delivered from the
Facility to the grid.3 The Project will require the construction
of internal infrastructure, such as transformers, inverters,
voltage cable collection systems, an onsite substation, access

roads, a temporary laydown area, and security fencing.*?

B. Procedural History

The Applicant filed a Public Involvement Program (PIP)

Plan on February 9, 2018.5 DPS ‘Staff submitted comments on the

e Hearing Exh. 3, Application Exh. 2 at 1.

3 Hearing Exh. 3, Application Exh. 34 at 1-2.
4 Application Exh. 2 at 1.

5 Hearing Exh. 3, Application Exh. 2.
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CASE 17-F-0182

The Application was filed on May 22 and May 27, 2020,°
and supplemented on July 24, 2020.10 The Chair of the Siting
Board deemed the Application to be compliant with the Public
Service Law as of August 12, 2020.1! Public Statement Hearings
were held on October 22, 2020, and a Procedural Conference was
held on October 23, 2020.12

The parties then entered settlement negotiations to
attempt to resolve disputed issues in the case, following Flint
Mine Solar’'s issuance of a notice on November 5, 2020.13 As part
of those negotiations, Flint Mine proposed a Settlement Layout
to avoid or mitigate resource impacts of concern to other
Parties to the case.!? The settlement negotiations resulted in
proposed consensus Certificate Conditions and a Site Engineering
and Environmental Plan (SEEP) Guide, that were filed on January
12, 2021. These settlement proposals were signed by the
Applicant, DPS trial Staff, DEC, DAM, the Towns of Athens and
Coxsackie, Scenic Hudson, and the Friends of Flint Mine Solar .13

Thereafter, the Parties filed their direct testimony and

° Hearing Exh. 3-5. While the bulk of the Application was
filed on May 22, 2020, technical issues with the DMM system
required the Applicant to make a subsequent filing, on
May 27, 2020. The May 27, 2020 filing included both
materials previously submitted and documents that were not
included in the May 22 filing. See Hearing Exh. 5.

10 Hearing Exhs. 6-7.
Il Hearing Exh. 9.

12 Those events were conducted via remote teleconferencing to
protect public health and safety due to the ongoing COVID-19
pandemic.

13 Hearing Exh. 13.
14 Hearing Exhs. 14-20.
15 Hearing Exh. 2.
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CASE 17-F-0182

remarks at the Public Statement Hearings held on

October 22, 2020, spoke in favor of the Project.?0 The owners of
over 75% of the private lands within the Town of Coxsackie's
Residential Agricultural-2 zoning district have signed petitions
asking the Town to allow the Project in that district.?! The
record demonstrates that the Project is largely supported
locally and that the Applicant has considered and addressed
local concerns in the proposed Facility design and Settlement

Layout . 22

D. Settlement Layout

Prior to the filing of direct testimony and exhibits
by the agencies and intervenor parties, and in an effort to
minimize litigation, on December 7, 2020, Flint Mine filed and
circulated a proposed Settlement Layout.?3 The Settlement Layout
was based on input received from DEC in response to Flint Mine's
information requests, and on feedback received from other
Parties who had engaged in settlement discussions. The
Settlement Layout was designed to avoid and minimize impacts to
sensitive environmental resources and to maximize the Facility's

efficiency to the extent possible.

20 Applicant Panel at 38.
2l Hearing Exh. 42.
22 Applicant Panel Direct at pp. 17-18 and 37-38.

23 Hearing Exh. 14. That settlement proposal, dated December 4,
2020, included both a narrative description and supporting
figures and tables calculating the environmental impacts of
the Settlement Layout and comparing it to the project layout
originally proposed in the Application. See Hearing Exh. 14,
Flint Mine Settlement Layout Memo and Table 2 Impact
Calculations.
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CASE 17-F-0182

the Settlement Agreement?’ and it represents Flint Mine's
proposal for Siting Board certification. Flint Mine asserts the
Settlement Agreement is supported by a full and complete record
including all information needed by the Siting Board to make the
findings and determinations necessary for the issuance of a
certificate pursuant to PSL §168.

No Party raised any adjudicable issue of fact in this
proceeding, with respect to the Settlement Layout or any other
topic. Therefore, an evidentiary hearing was not necessary and

this case is presented based on the parties’ submissions.

I[TI. REQUIRED STATUTORY FINDINGS UNDER PSL §168
A. Article 10 Standards

Pursuant to PSL §168(2), the Siting Board must make
express findings regarding the nature of probable environmental
impacts, including cumulative impacts, resulting from the
construction and operation of a proposed facility. These
include impacts to (a) ecology, air, ground and surface water,
wildlife, and habitat; (b) public health and safety; (c)
cultural, historic, and recreational resources, including
visual, aesthetic, and scenic values; and (d) transportation,

communication, utilities, and other infrastructure.?8

27 The signatory parties to the settlement agreement include
Flint Mine, DPS Staff, DEC, DAM, DOH, the Town and Village of
Coxsackie (with exceptions, as discussed as necessary in this
order), Town and Village of Athens (same), Friends, and
Scenic Hudson. Greene Land Trust and Sleepy Hollow did not
sign the settlement agreement but Flint Mine states that the
issues they raised are largely addressed and remaining issues
could not be resolved through further modifications to the
Project layout or the Settlement Agreement.

28 PSL §168(2) (a)—(d) .
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CASE 17-F-0182

the Siting Board.32 When factual matters are involved, the
applicant must sustain that burden by a preponderance of the
evidence, unless a higher standard has been established by

statute or regulation.33

B. Beneficial Addition to Electric Generation Capacity

Before issuing a certificate, the Siting Board must
find and determine that a project will be a beneficial addition
to the electric generation capacity of the State.3* When
deciding this question, we consider, among other things, the
facility's consistency “with the energy policies and long-range
energy planning objectives and strategies contained in the most
recent state energy plan [SEP]."35

Renewable resources are vital to New York's energy
future, "providing resilient power, reducing fuel cost
volatility, and lowering [greenhouse gas (GHG)] emissions."36
The SEP made renewable energy development a top priority,
setting New York on the path to generate 50% of its electricity
with renewable sources by 2030.37 Large-scale renewables help
power New York's economy and will serve as the backbone to the

State’s power grid.38 They offer immediate benefits, including

3216 NYCRR §1000.12(b) .
33 16 NYCRR §1000.12(c) .
3¢  PSL §168(3) (a) .
35  PSL §168(4) (e) .
%  SEP at 69.
37 SEP at 112; Exh. 51 (Application Exhibit 10), p. 1.
3 SEP at 70.
11
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The Siting Board has previously determined that the
CLCPA applies to the consideration of Article 10 certificate
applications. The Siting Board has also recognized that, when
considering and issuing permits, licenses, and other
administrative decisions, the CLCPA requires all State agencies
to consider whether their decisions are consistent with the
attainment of the Statewide greenhouse gas emission limits.45

The Project will advance New York's emissions goals
because it is a renewable energy resource and will reduce GHG
emissions and help combat the harmful effects of climate change,
consistent with the SEP and CLCPA. Flint Mine has forecasted
that the Project will reduce annual C0? emissions by
approximately 45,027 tons.* Emissions of Nitrogen Oxides are
forecasted to be reduced by eight tons.4” DPS Staff did not
dispute these estimates.4 DPS Staff testified that the Project
will provide benefits consistent with State policies on
renewable energy generation and will help the State meet its
regional greenhouse gas emissions goals.*® No party has
introduced evidence through an expert witness disputing any of
these conclusions.

Flint Mine's production cost modeling demonstrates
that operation of the Facility will have only a de minimis

impact on must-run resources, such as hydroelectric, nuclear,

45 Case 16-F-0328, Number Three Wind LLC, Order on Rehearing
(issued February 13, 2020), at 14 (citing CLCPA §7(2))
(internal quotation marks omitted) .

46  Hearing Exh. 4 (App. Exh. 8, Table 8-1).
47 Hearing Exh. 4 (App. Exh. 8, Table 8-1).
48 Staff SPSS Testimony at 48.

49 SPSS Testimony at 44-45.
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renewable energy facilities capture their fuel locally, a
significant amount of the economic benefit of renewable energy
facilities accrues to local participating landowners, who often
have strong connections to the land and to the local community.
As a result, direct economic benefits accruing to participating
landowners are often reinvested locally or regionally, and
provide local and regional economic support.

New York State has repeatedly emphasized the positive
socioeconomic development opportunities associated with increased
private investments in renewable energy development. Over the
past decade, a key goal of the State’s energy policies has been
increasing such private investment in New York's clean energy
economy. These policies recognize the direct and indirect
economic benefits of increased private investment in clean energy
technologies . %

In this case, the record shows that the Project will
provide such benefits to the host communities and the State.53
As required by PSL Article 10, Exhibit 27 to the Application
includes detailed information about the beneficial socioeconomic
impacts of the Project.® By way of both direct and indirect
benefits, prior to construction the Applicant will purchase as
much as 90% of the land needed for the Project directly from
current landowners, resulting in a direct infusion of almost $15
million into the local economy.® This is a significant direct

benefit to the participating landowners in this case. The lands

52 Hearing Exh. 3 (Application Exh. 10(g)) .
53 Hearing Exhs. 3-5 (Application Exh. 27) .
54 Hearing Exh. 3 (Application Exh. 27).
55 Application Exh. 27 at 1.
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fire and emergency medical services.®0 Damage to local roads
relating to construction and operation of the Facility will be
addressed under Road Use Agreements with the affected towns and
county . 6l

Although the Town of Coxsackie testified that the
Project will not provide any local benefits beyond the proposed
PILOT agreement,® this is not supported by the record. The
record shows that this Facility will be a major investment in
Coxsackie and will provide beneficial economic opportunities for
workers and local firms during construction and operation of the
Facility.® Moreover, the Applicant will purchase and conserve
the 62.5-acre Flint Mine Hill parcel, and create a nearly 300-
acre grassland conservation area improved with a recreational
walking trail near Flint Mine Road.® These significant open
space conservation benefits are in addition to the direct
financial benefits to participating landowners.®3

Based on this record, we find that the construction and
operation of the Project is in the public interest. [t is

consistent with State policies and law and will provide

60 Hearing Exh. 3 (Application Exh. 27(f)-(g), and (k)).

61  Hearing Exh. 2, Certificate Condition 3(d); Hearing Exhs. 3-5
(Application Exh. 27(g)) .

62  Coxsackie Panel at 10-11.

63  Applicant Direct at 16-19; Hearing Exh. 3 (Application Exh.
27) .

64  Applicant Panel at 35-36.

65  Applicant Panel at 16-19, and 35. To confirm the economic
benefits of the Project, within 15 months of the Project
becoming operational, the Applicant will file a tracking
report identifying the actual number of jobs created and

actual tax payments to local jurisdictions. Hearing Exh. 2,
Certificate Condition 34.
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the Northern Harrier, have been documented within the Project
area.’0

The Application details the two types of facility
related impacts that may affect threatened and endangered
grassland bird species: construction related impacts that could
result in incidental mortality, and operational impacts related
to adverse modification of habitat.”? To address construction
related impacts, the Applicant has proposed a settlement layout
that reduces the Facility's impacts to occupied habit by 34% and
created a much larger, centralized and continuous core habitat
area located north and south of Flint Mine Road.’? In addition,
the Applicant will implement various measures, including
seasonal work windows, on-site environmental monitor surveys as
well as the reporting and recording of species observations
during construction, in order to avoid and minimize risk to
these species.’3

Post-construction, the Applicant has agreed to
restoration requirements for occupied habitat areas that are
temporarily disturbed during construction, avoidance and
minimization measures to be outlined in the Net Conservation
Benefit Plan (NCBP) and a post-construction avian monitoring
plan for the Facility site. 7

To address potential operational impacts, the

Applicant has removed and relocated some Project components in

0 Applicant Initial Brief at 26-27.
L Applicant Initial Brief at 27.
2 Applicant Initial Brief at 27-28.
73 Applicant I[nitial Brief at 27-28.
4 Applicant [nitial Brief at 28.
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ii. Vegetation and Wildlife Other Than Grassland
Birds

Impacts to plant communities from construction of the
Facility relate to vegetation clearing and disturbance from
construction as well as permanent loss of vegetated habitats as
a result of Facility fabrication.7®

The Applicant indicates that the Project has been
sited to avoid, minimize and mitigate impacts to vegetation.80
The Applicant has selected previously disturbed successional
field, avoided wetlands, sited access roads on existing roads
and farm lanes when possible and confined areas of disturbance
to the smallest feasible area.8 Wherever practical, the
Applicant has avoided areas identified as containing threatened
or endangered plant species. Design measures include use of
overhead collection lines, messenger-supported collection
wiring, and horizontal directional drilling in areas with
wetland communities.8 A stormwater pollution prevention plan
would be implemented, as well as long term vegetation management
in accordance with the Facility's Operation and Maintenance
(O&M) Plan.83

Construction related impacts to wildlife will be
limited to incidental injury and mortality due to construction
activity, habitat disturbance and displacement, however, these

impacts are not anticipated to significantly affect wildlife

9 Applicant Initial Brief at 32.
80 Applicant Initial Brief at 33.
8l  Applicant Initial Brief at 33.
82  Applicant Initial Brief at 33.

83  Hearing Exhibit 3, Application Exhibit 22(c), Application
Appendix 23-A, Application Appendix 5-A.
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regulations.

iii. Invasive Species

Article 9 of the ECL requires that projects subject to
State review be examined for any risks posed to the State's
environment by invasive species, and that where practicable,
invasive species be prohibited and actively eliminated at
project sites.88

Flint Mine Solar’s application materials include field
studies conducted during portions of the 2017, 2018, and 2019
growing season documenting the presence and extent of invasive
species in the Project area.® The field studies uncovered
nineteen invasive plant species. No invasive insects were
observed . 90

To address invasive plant species, the Applicant
prepared an Invasive Species Prevention and Management Plan
(ISPMP) and has committed to conduct a pre-construction baseline
survey to establish the distribution and cover of invasive
species located in areas that will be impacted by construction
of the Facility.9 The ISPMP sets forth the Applicant’'s proposed
invasive species control measures and monitoring, which are
intended to prevent the introduction or spread of invasive
species within the Project area.9 As set forth under proposed

Certificate Condition 55, the Applicant will submit the final

88 ECL §89-1701, 9-1709(2) (b) (iv) .
89  Applicant Initial Brief at 36.

9%  Hearing Exhibit 3, Application Exhibit 22 at 11-12 and
Appendix 22-D (Invasive Species Prevention and Management

Plan [ISPMP]) .
°l  Applicant Initial Brief at 36.
92 Hearing Exhibit 3, Application Appendix 22-D.
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does not propose a significant loss of agricultural resources.?’

In addition, the Applicant and the parties have agreed
to Certificate Conditions and SEEP Guide provisions to further
avoid and minimize impacts to the small areas of active
agricultural lands that might occur during construction.9

No party sought to adjudicate issues relating to
agricultural resources, nor did any party raise such issues in
their respective closing briefs. Based upon our review of the
record, we conclude that the construction and operation of the
proposed Project will avoid or minimize impacts to agricultural
resources to the maximum extent practicable.

b. Air Impacts

In accordance with 16 NYCRR §1001.17, an applicant

must demonstrate that the proposed facility will comply with
applicable federal, State, and local regulatory requirements
regarding air emissions. Application Exhibit 17 discusses air
quality and potential air emissions related to the Project .9
Because solar facilities generate electricity without

releasing pollutants into the atmosphere, the Applicant states

97 In its brief, AGM Staff requests for the first time in this
proceeding that the NCBP be revised to exclude active
hayfields proposed for use as grassland habitat mitigation
areas from the mowing restrictions required by DEC for
grassland mitigation lands. As we have noted in prior
proceedings, objections regarding the draft NCBP are not ripe
for review, and may be raised and addressed when the final
NCBP is submitted during the Compliance Filing phase of this
proceeding (Case No. 17-F-0182, Application of Mohawk Solar
LLC — Solar Electric Generation Siting, Order Granting
Certificate of Environmental Compatibility and Public Need,
with Conditions (issued Nov. 19, 2020) at 39).

9  Applicant Initial Brief at 42.

99  Hearing Exhibit 3, Application Exhibit 17.
25
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that the Facility's potential impacts to air quality will be
avoided, minimized or mitigated to the maximum extent
practicable, and that the construction and operation of the
Facility will comply with all applicable State air pollution
control laws.

c. Water Resources

i. Wetlands

The public policy of the State of New York is to
preserve, protect, and conserve freshwater wetlands and the
benefits they provide, to prevent the despcliation and
destruction of freshwater wetlands, and to regulate their use
and development consistent with the general welfare and
beneficial economic, social and agricultural development of the
state. 104

The Applicant states that it sought to avoid and
minimize impacts to freshwater wetlands wherever practicable.
The Applicant delineated 303.8 acres of wetlands within the
Facility area.!9 The Applicant developed a settlement layout
that reduced impacts to wetlands over which DEC has jurisdiction
to 0.1 acres of temporary impacts and O.1 acres of permanent
impacts, attributable to access roads, collection lines and
other linear facility components which require crossing these

areas. 1% Under the settlement layout agreed to by the parties,

104 ECL §24-0103; 6 NYCRR §663.1.

105 Generally, the Applicant and DEC were not in agreement
regarding the classification of NYS jurisdictional wetlands
in the Facility site. However, in the interests of
settlement, the Applicant revised its layout and removed PV
arrays from all wetlands over which DEC claimed jurisdiction.
Applicant Initial Brief at 43-44.

106 Applicant Initial Brief at 44.
27
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ii. Sleepy Hollow Lake

Sleepy Hollow Lake is a large man-made lake in the
Towns of Athens and Coxsackie and the Village of Athens,
separated from the Facility by numerous man-made barriers
including State Route 9, the CSX railroad line, Flats Road, and
Farm to Market Road.!13

The Sleepy Hollow Lake Association of Property Owners
(SHLAPO) raised issues regarding the Facility's potential
impacts to the Lake from potential stormwater runoff, the siting
of facility components in non-DEC jurisdictional wetlands and
the potential use of pesticides, herbicides, fertilizers or
release of petroleum or other contaminants during
construction. 114

To address SHLAPO concerns, the Applicant prepared a
robust preliminary Stormwater Pollution Prevention Plan,
committed to best management practices, and Certificate
Conditions designed to minimize and mitigate potential impacts
to Sleepy Hollow Lake.!l5 Moreover, given the proposed
Settlement Layout, the record in this matter supports a
determination that the Applicant has avoided and minimized
impacts to Sleepy Hollow Lake to the maximum extent practicable.

Based on this record, we conclude that any adverse
environmental effects on Sleepy Hollow Lake from the
construction and operation of the Facility will be minimized or
avoided to the maximum extent practicable and that the Facility

is designed to operate in compliance with applicable State laws

113 Applicant Initial Brief at 46.

14 Applicant Initial Brief at 46-47.

115 Applicant Initial Brief at 49-50.
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will be minimized or avoided to the maximum extent practicable
and that the Facility is designed to operate in compliance with
ECL Article 15 and 6 NYCRR Part 608.

iv. Groundwater

The Applicant has indicated that as a result of the
Facility design, impacts to groundwater resources, including
drinking water resources, have been avoided, minimized, and
mitigated to the maximum extent practicable.!?l The Applicant
has agreed to Certificate Conditions prohibiting the
installation of certain Facility components and certain
construction activities within specified distances of drinking
water wells.

In addition, the Facility is not expected to have
significant adverse environmental impacts on drinking water
resources including public or private wells. No known public
water supply wells or intakes occur within five miles of the
Facility. No blasting for construction of this Facility is
anticipated. 122

Finally, Certificate Conditions agreed to by the
parties will ensure that construction of the Facility will not
have a significant adverse impact on residential water wells, or
groundwater quality or quantity.123

No party sought to adjudicate issues relating to
groundwater or water wells, nor did any party raise such issues
in their respective closing briefs. Based upon our review of

the record, we conclude that any adverse environmental effects

I2l Applicant Initial Brief at 53-54.

122 Applicant Initial Brief at 55.

1e3 Hearing Exhibit 2, Certificate Condition 7Z2.
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operation of the Facility.!?2” Flint Mine has proposed noise
limits that appropriately avoid and minimize potential noise
impacts from the Facility, are attainable and protective of
human health and the environment, and are consistent with recent
Siting Board cases.!?8 Potential noise impacts resulting from the
Settlement Layout, and compliance with the recommended noise
mitigation design goals, were evaluated by the Applicant based
on the revised inverter locations.!?? Flint Mine's analysis
confirmed that the Facility, as designed in the Settlement
Layout, will meet the noise limits agreed upon by the parties to
the Settlement . 130

The settling parties have stipulated to the
Certificate Conditions and SEEP Guide provisions related to
noise limits, design goals, and handling of noise-related
complaints.!3 In addition, the Applicant and DPS Staff agreed
upon a Facility Communications and Complaint Resolution Plan
containing provisions for addressing noise-related complaints. 132
No other party raised issues related to noise and vibration.

We conclude that sound impacts of the construction and
operation of the Facility will be avoided or minimized to the

maximum extent practicable. 133

127 Hearing Exh. 7 (Application Exh. 19 and Appendix 19-A, Pre-
Construction Noise Impact Assessment; Hearing Exh. 16
(Settlement Layout Sound Meodel ing Addendum) .

128 Hearing Exh. 2; Certificate Condition 58.
129 Hearing Exh. 16.
130 Flint Mine Panel Testimony at 6-7.
131 Hearing Exh. 2.
132 Hearing Exh. 20; DPS SPSS Panel Testimony at 61-62.
133 PSL §168(2) (c) and (3) (c) .
33
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(QA/QC Plan) for monitoring and assuring that the Facility will
comply with all applicable design, engineering, and installation
standards and criteria.! The Record includes an overview of the
Facility construction process and measures to be taken to avoid,
minimize and mitigate impacts during construction. !4l For
example, the Settlement Parties have agreed to a Certificate
Condition specific to avoiding, minimizing and mitigating
construction noise.42 The Applicant will provide construction
notices to the Town and County, emergency responders, and the
public at largel!43 and will provide contact information to the
public for obtaining more information or submitting complaints
related to construction activities.!4 The Applicant and DPS
agreed to a Facility Communications and Complaint Resolution Plan
for addressing complaints, including complaints during
construction.!4® To ensure the public is aware of how important
notices will be issued, and how a complaint may be submitted,
the Applicant will file the final Facility Communications and
Complaint Resolution Plan with the Siting Board and host

municipalities, and will also provide copies to local document

140 Hearing Exh. 3 (Application Exh. 12 and Appendix 12-A). The
final site-specific QA/QC Plan will be developed once the
balance of plant contractor has been selected and Facility
construction proceeds.

141 Hearing Exh. 3 (Application Exh. 12).
142 Hearing Exh. 2 (Certificate Condition 70).
143 Hearing Exh. 2 (Conditions 21-25, 59-60) .

144 Hearing Exh. 2 (Conditions 21-22); Hearing Exh. 3
(Application Appx. 12-C, Facility Communications and
Complaint Resolution Plan) .

145 Hearing Exh. 20 (Appx. 12-C [Rev 2]).
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methodology for the resource studies conducted for the Facility
and included with the Application.!® As discussed below, the
Application includes the information needed for us to make its
required findings under PSL §168(2) (c) .

a. Archeological Resources

Beginning during Facility development, the Applicant
examined the archaeological sensitivity of the Project area and
the potential impacts of construction and operation of the
Facility on archeological resources.!® Approximately 70% of the
Facility Area is within the Flint Mine Hill Archaeological
District, which is listed in the State and National Registers
of Historic Places.1® The Applicant engaged in extensive
outreach, formal and informal consultations with the New York
State Historic Preservation Office (SHPO), the Stockbridge Munsee
Band of Mohicans, the Southold Indian Museum, and the
Archeological Conservancy to discuss cultural and archeological
resources, and potential methods for avoiding, minimizing and
mitigating impacts to such resources in the area.!%

To identify potential archaeological sites within the
Facility Site, the Applicant completed a Phase [IB archaeological
survey in accordance with a Phase IB archaeological scope of work
which was reviewed and approved by the OPRHP/SHPO.155 In December
2020, the Applicant conducted a supplemental archeological

reconnaissance on the Facility Site to evaluate any additional

151 Hearing Exh. 3(Application Exh. 20)

152 Hearing Exh. 3 (Application Exh. 20 and Appx 2-C) .
153 Hearing Exh. 3 (Application Exh. 20).

154 Hearing Exh. 3 (Application Exh. 20 and Appx 2-C).

155 Hearing Exh. 3 (Application Appx. 20-B); Hearing Exh. 5
(Application Appx 20-C) .
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areas. !l The Applicant will use earthen berms for equipment pad
foundations and earthen dikes as stormwater management practices
to minimize the need for excavation. Flint Mine will also
install pervious gravel access driveways to reduce soil
disturbance and minimize the need for excavation for additional
stormwater management features that might otherwise be needed to
manage runoff from impervious access roads. 162

To mitigate unavoidable impacts from Facility
construction and operation upon these resources, the Applicant
is also investigating the purchase of a portion of the nearby
Flint Mine Hill archaeological sitel!®3 and is committed to
implementing the mitigation measures for cultural resources
described in the Application.!%® The Applicant is consulting with
other key stakeholders on the proposed mitigation plans, and
will include details of its final mitigation plan in a Cultural
Resources Avoidance, Minimization and Mitigation Plan, which
will be submitted as a compliance filing in this proceeding. 165

No parties have identified issues relating to the

potential archaeological impacts associated with the Facility.

161 Hearing Exh. 3 (Application Exh. 20; Application Appx. 11-A,
sheet E-5.3 (describing specific locations))

162 Hearing Exh. 3 (Application Exh. 20).

163 Hearing Exh. 3 (Application Exh. 20 and Appx 2-C). The New
York State Office of Historic Preservation has accepted Flint
Mine's proposal to purchase the 62.5-acre Flint Mine Hill
parcel for transfer into a permanent conservation easement,
or to redraft the 1978 Flint Mine Hill Archeological District
nomination. Hearing Exh. 15 (Supplement Layout Memo) ;
Hearing Exh. 63-64.

164 Hearing Exh. 15 (Supplement Layout Memo) .

165 Hearing Exh. 15 (Supplement Layout Memo); Hearing Exh. 2,
Certificate Condition 52.
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these historic resources depends on a number of factors including
distance to the Facility, the number of visible PV panels, the
extent to which the Facility is screened or partially screened
by buildings, trees, or other objects, and the amount of
existing visual clutter and/or modern intrusions in the view.172
For most of the identified historic structures and properties
identified within the Historic Resources Study Area, their
distance from the Project effectively minimizes the Project's
visual impacts. SHPO has not raised additional concerns specific
as regards historic resources impacts, beyond the archeological
resources already discussed above.

The next step in the review of cultural and historical
resources impacts is to wait until the involved federal agency
initiates a formal consultation process under Section 106 of
the National Historic Preservation Act. Once this process
begins, OPRHP will finalize its review and provide the involved
Federal agency with its recommendations on effects and possible
mitigation measures. In anticipation of this process, the Parties
have stipulated to Certificate Conditions 52-53, which call for
(a) plans to avoid or minimize impacts to archaeological and
historic resources to the extent practicable; (b) preparation of
a final Unanticipated Discovery Plan; {(c) consultation with
OPRHP and DPS Staff if complete avoidance of archaeological sites
is impossible; and (d) preparation of a final Cultural Resources
Avoidance, Minimization and Mitigation Plan.!173

Based on the above, we find that that the Applicant

has avoided, minimized, and mitigated impacts to archaeological,

172 Hearing Exh. 3 (Application Exh 20 and 24-1).
173 Hearing Exh. 2; Certificate Condition 52.
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construction activities were included in the VIA. 180 Vjisual
impacts associated with construction may include but are not
limited to: temporary increase in truck traffic on area
roadways, construction/operation of construction laydown yards,
disturbance associated with construction and operation of the
access roads, and installation of PV modules and other
components. Temporarily disturbed areas will be restored and
reseeded to minimize visual impacts following the completion of
construction. 181

To address potential visual impacts during operation,
the Applicant developed a conceptual Visual Mitigation Planting
Plan. This conceptual planting plan was developed as a site-
specific solution appropriate to the scale of the Facility and
the visual character of its setting. The plan uses native
species and mimics the character of successional fields in the
study area to minimize and mitigate the Facility's visual effect
on the surrounding landscape.!82 This analysis was conducted as
part of the siting process, and the Facility was specifically
located in areas that have natural screening afforded by
adjacent hills and vegetation. During this process, long
stretches of open roadways were avoided to the extent
possible.!8 The planting of native tree and shrub mixes
interspersed with pollinator plants along the roadsides adjacent
to the Facility will provide a visual buffer of natural

vegetation between the Facility and the viewer, effectively

180 Hearing Exh. (Application Figure 24-8).

(Application Exh. 24(a) (7)) .

(Application Exh. 24(a) (10) and Appx 24-D) .
(Application Exh. 24(a) (10)) .

43

181 Hearing Exh.
182 Hearing Exh.

183 Hearing Exh.
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the spacing of plantings and the proposed seeding rate for
pollinator seed mixes to be used in some areas where the
Applicant proposed pollinator-friendly plantings as a visual
mitigation measure.!90 The Applicant maintains that the record
supports its approach on both issues and notes that the Town's
concerns can be resolved when the Visual Mitigation Planting
Plan is revised and finalized post-certification but prior to
commencement of construction. 19!

We find that the record supports the Applicant’s
approach to mitigation of visual impacts. Coxsackie has not
provided any specific visual impact it believes has not been
addressed and has not offered any proof that the Applicant’s
proposed mitigation measures will not be effective.!92 We
therefore find the Applicant’s visual mitigation proposals are
sufficient. Therefore, based upon the record, including
Certificate Conditions 45 and 57, we find that the visual
impacts of the construction and operation of the Project will be
avoided or minimized to the maximum extent practicable. 193

d. Land Use and Cumulative Impacts

The Applicant conducted a land use analysis to
determine whether the Facility is compatible with existing and
proposed land uses and confirm that impacts on land use will be

minimized or avoided to the maximum extent practicable.!9 This

190 Hearing Exh. 33 and 39; Applicant Technical Panel Rebuttal at
11-12.

191 Hearing Exh. 2, Condition 57.

192 Hearing Exh. 33 and 39; Applicant Technical Panel Rebuttal at
11-12.

193 PSL §168(2) (c) and (3) (c).

194 Hearing Exh. 3-5 (Application Exh. 4, Figures 4-1 through 4-
9) .
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the Applicant has avoided, minimized and mitigated impacts to
land uses. 199

Witnesses for the Town of Coxsackie testified that the
Facility was inconsistent with the Town's Comprehensive Plan. 200
The Applicant challenges this procedurally, based on the Town's
past actions. Flint Mine notes that, in 2016, Coxsackie adopted
solar regulations permitting utility-scale solar uses in areas
zoned as Residential Agricultural-2 (RA-2), just as proposed by
Flint Mine in this case.?! At that time, Flint Mine asserts,
Coxsackie was legally required to consider the consistency of
that 2016 local law with Coxsackie's Comprehensive Plan, because
that Plan was adopted in 2008 and has not been amended since.?202
Flint Mine charges that the character of the Town did not change
between the passage of the 2016 law and the Town's subsequent
2019 amendments to its local law, which prohibited, and still
prohibit, commercial scale solar facilities in areas zoned RA-
2.203 Given this history, Flint Mine asserts that the Town's
present claim, that the Project is inconsistent with the Town's
Comprehensive Plan, is illogical .04

Flint Mine also challenges the substance of
Coxsackie’'s claim that the Project is not consistent with
Coxsackie's Comprehensive Plan.?05 Flint Mine argues that the

Town's testimony selectively focuses on certain vague and broad

199 DPS SPSS Testimony at 3-33, 52-53.
200 Coxsackie Panel at 5.
20l Applicant Panel at 13; Hearing Exh. 23.
202 Hearing Exh. 46.
203 Applicant Panel at 13-14.
204 Applicant Panel at 13.
205 Applicant Panel at 14-17.
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utility uses along existing utility rights-of-way.208 [nasmuch
as this is what Flint Mine proposes to do, Flint Mine argues its
proposed use is consistent with Coxsackie's Comprehensive Plan.

Coxsackie also asserted in testimony that Flint Mine
failed to evaluate the cumulative impacts of the Project and
another nearby Article 10 solar facility, the Hecate Greene
County Solar Facility.?9 Flint Mine responds first by arguing
that Coxsackie is estopped from challenging the scope of Flint
Mine's studies relating to cumulative impacts because Coxsackie
executed pre-application stipulations agreeing to the scope and
methodology of studies to be performed by Flint Mine in support
of its Application and none of the exceptions raised by
Coxsackie when it signed the pre-application stipulations
related to a cumulative impacts analysis. Therefore, Flint Mine
argues, Coxsackie cannot now claim that the Application is
deficient for lack of a cumulative impacts analysis.

Addressing the substance of this dispute, Flint Mine
argues that Coxsackie's claims are legally and factually
incorrect. First, Flint Mine argues that Article 10 does not per
se require applicants to evaluate cumulative impacts. To the
contrary, Flint Mine argues, the only textual references to
cumulative impacts in both the Article 10 and its implementing

regulations involve (1) the evaluation of cumulative air quality

208 Applicant Panel at 14-17. Here again, Flint Mine notes that
these already existing electric transmission facilities were
a major factor in its decision to propose development of the
Project in this particular area.

209 Coxsackie Panel at 11-13 (citing Case 17-F-0619, Application
of Hecate Energy Greene 1 LLC, Hecate Energy Greene 2 LLC,
and Hecate Energy Greene County 3 LLC) .
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operation of the facility will be minimized or avoided to the
maximum extent practicable.

a. Transportation
The regulations at 16 NYCRR §1001.25 require, among

other things, an applicant to provide a conceptual site plan of
all facility site access roads and driveways and an analysis of
traffic and transportation impacts related to the construction
and operation of the facility. Flint Mine identified the
probable impacts to transportation in Exhibit 25 of the
Application.23 The Transportation Study Area includes roadways
between the Catskill (exit 21) and Coxsackie (exit 21-B of I-
87). Roadways in this area include State Route 23 (SR23), US
Route 9W (Route 9W), County Route 49/Green Lake Road (Green Lake
Rd), Country Route 28 (CR28)/Schoharie Turnpike, and Flint Mine
Road. The major connector for this project will be Route 9W,
which bisects the Facility Site and runs north/south between
exits 21-B and 21 of [-87. 187 and SR23 were not studied in
detail in the Transportation Study Area as they currently
support large volumes of commercial traffic and the added
volumes from this project would be negligible.?l4

Traffic volume and accident data along the listed
roadways were analyzed. and discussed in Appendix 25-A, which
concludes that, because the existing traffic volumes are low to
moderate for the identified haul routes, construction and
operation of the Project, it is not anticipated to have a
significant impact on the traffic volumes within the Facility

vicinity. An increase in accident occurrences due to minor

213 Hearing Exh. 3 (Application Exhibit 25) .
2l4 Hearing Exh. 3 (Application Appendix 25-A) .
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(unless they are waived), to maintain functioning mufflers on
vehicles and machinery used during construction, and to respond
to noise and vibration complaints according to protocols
established in the Complaint Resolution Plan.220

b. Communications

The Article 10 regulations, codified at 16 NYCRR

§1001.26, require all applications to include analyses and a
discussion of potential impacts to communication systems. This
information is included in Application Exhibit 26.221 A
Communications Study prepared on behalf of the Applicant is
included as Appendix 26-A. This study identified three tower
structures and 37 communication antennas (4 microwave
transmission antennas, and 33 land mobile antennas) within two
miles of the Facility and the associated interconnection. Half
of the land mobile services in the area are associated with
local services, such as emergency response, school districts,
highway departments, and police stations. The other land mobile
antennas are associated with commercial uses, such as CSX Rail,
electric and gas utility owners, telecommunications companies,
and others. Also, according to the study, there is no research
conducted to date that indicates utility-scale solar generation
facilities interfere with or otherwise affect communication
systems, as the Facility lacks tall structures and does not have
exposed moving parts.

The PV arrays generate weak electromagnetic fields
(EMFs) during the day that dissipate at short distances. The

EMFs are generated in the same low frequency range as electrical

220 Hearing Exh. 2 (Certificate Condition 70).
22l Hearing Exh. 3 (Application Exhibit 26) .
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interconnect. Although Central Hudson does not own any
transmission lines in the area, it does own distribution lines
that run through the Facility Area. There are multiple
underground crossings proposed beneath the distribution lines.
Finally, the Champlain Hudson Power Express Line, is proposed to
be installed within the CSX right of way (ROW) which is located
east of the Facility Area. However, it is not anticipated that
the construction of the Facility would require any work within
the CSX ROW. Pursuant to the SEEP Guide, post-certificate
filings shall include copies of any crossing agreements with
utility companies. Also, the SEEP Guide requires the submission
of proof that details and methods of construction are approved
by owners of existing utilities subject to co-locations or
crossings by proposed facilities.?225

Proposed Certificate Condition 65 requires the
Certificate Holder to comply with the requirements of the
Commission’'s regulations regarding the protection of underground
facilities??6 and also requires that, prior to commencement of
operations, the Certificate Holder must become a member of the
Dig Safely New York system.22” Additionally, Certificate
Condition 67 requires the Certificate Holder to comply with all
requirements of the Commission’'s regulations regarding
identification and numbering of aboveground utility poles.?228

We therefore find that the probable transportation,

communications, and utility impacts from construction and

225 Hearing Exh. 2 (SEEP Guide) .

226 16 NYCRR Part 753.

221 Hearing Exh. 2 (Certificate Condition 65).

228 16 NYCRR Part 217; Hearing Exh. 2 (Certificate Condition 67) .
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(Revision 10/18/2019) .232

Certificate Condition requires the Certificate Holder
to provide financial assurances for decommissioning which must
be in the form of letters of credit, to be held by the Towns of
Athens and Coxsackie. The letters of credit must be based on the
final overall decommissioning and site restoration estimate
(exclusive of project salvage value). That estimate must be
updated to reflect inflation (and any other changes), and must
be submitted to the Secretary after one year of operation and
every fifth year thereafter. Certificate Condition 39 also
requires the Certificate Holder to file with the Secretary proof
that the letters of credit have been obtained in the required
amount, along with copies of agreements between the Certificate
Holder and the Towns of Athens and Coxsackie, demonstrating the
right of those Towns to draw upon the financial security for
decommissioning purposes.23 The terms of Certificate Condition
39 are generally consistent with conditions imposed by the
Siting Board in prior orders.

Based on the above, we find that the adverse
environmental effects of the construction and operation of the
facility related to decommissioning and site restoration will be
minimized or avoided to the maximum extent practicable.?23
E. Environmental Justice — PSL §168(2) (a) and (3) (d)

PSL §168(2) (d) requires that the Siting Board make

explicit findings regarding the cumulative impact of emissions

on the local community, including whether the construction and

232 Hearing Exh. 2 (Certificate Condition 39) .
233 Hearing Exh. 2 (Certificate Condition 39).
234 PSL §168(3) (c) .
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population in census tract 809 is approximately 25 percent low
income, the Applicant determined that no residences were located
within that portion of the census block located in the
applicable EJ study area.?236

Given the absence of residences within the portion of
census block 809 that is located in the EJ study area for the
Facility, the Applicant did not include a full environmental
justice analysis for that census block.?237

With respect to avoidance, minimization, and
mitigation measures, the Applicant stated that the Facility is
not anticipated to create any disproportionate environmental
impacts to the EJ areas identified in the impact study area.
The Applicant noted that the Facility will not generate odor or
significant noise that might adversely impact those living
around the Facility, and the Facility is not anticipated to be
visible, audible, or otherwise noticeable for the persons
residing in the EJ areas identified above. The Applicant
further noted that the Facility presents an opportunity to
generate electricity in a clean manner, without contributing to
air or water pollution in these EJ areas, or elsewhere in the
community. Because no adverse impacts are anticipated, the
Applicant proposed no further avoidance, minimization, or
mitigation measures. 238

The Applicant argues that given the lack of
environmental impacts to persons residing in the identified EJ

areas —- a population that is limited to those persons

236 Hearing Exhibit 3, Application Exhibit 28 at 1-3.

237 Hearing Exhibit 3, Application Exhibit 28 at 3.

238 Hearing Exhibit 3, Application Exhibit 28 at 3.
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for construction and operation of a facility.?242

We may elect not to apply, in whole or in part, a
substantive local environmental or public health and safety
requirement if we find that, as applied to the proposed
facility, it is unreasonably burdensome in view of the
technology or the needs of, or costs to, ratepayers whether
located inside or outside of the municipality in which the
facility is located.?43 An applicant may seek a waiver of a
local substantive requirement and has the burden of justifying
its request by showing "“the degree of burden caused by the
requirement, why the burden should not reasonably be borne by
the Applicant, that the request cannot reasonably be obviated by
design changes to the proposed facility, the request is the
minimum necessary, and the adverse impacts in granting the
request are mitigated to the maximum extent practicable. 244
Thus, we may elect not to apply, in whole or in part, any
otherwise applicable local requirement if we find that it is
unreasonably burdensome . 24°

1. State Law

The discussion of issues elsewhere in this Order
supports our finding that, subject to appropriate Certificate
Conditions and SEEP Guide, the construction and operation of the
Facility would comply with applicable State laws and
regulations.

2. Local Laws

The Application identified a list of substantive local

242 PSL §172(1); 16 NYCRR §1001.31(a).
243 PSL §172(1); 16 NYCRR §1001.31(a) .
24416 NYCRR §1001.31 (e) .
245 PSL §168(3) (e) .
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rebuttal testimony, the Applicant confirmed that the Facility
complies with local setbacks (except with respect to a National
Grid parcel for which the Applicant sought a waiver in Exhibit
31 of the Application) .

Flint Mine Solar requests that the Siting Board
authorize both Towns to exercise their authority under local law
to issue ministerial permits and/or dispense with ministerial
permits through execution of Road Use Agreements with the
Applicant for permits related to streets, driveways, and local
roads (Hearing Exh. 3, Application Exh. 31(b)). This would
allow the Towns to either impose existing permitting
requirements and local ordinances or enter into Road Use
Agreements in lieu of highway work permit applications and the
application of substantive road use and maintenance laws. Thus,
to the extent the Towns have such road-use related local laws,
the Applicant requests Siting Board authorization for local
oversight of such ministerial approvals, to the extent they are
applicable in this case.

Local Law Waivers

The Applicant requests that the Siting Board waive the
following local laws and ordinances, on the ground that
requiring compliance with such local requirements would be
unreasonably burdensome:

Town of Coxsackie Code:

(1) Section 167-6(B) (1)-(2) use restriction

(2) Section 167-6(C) (4) (b) 's setback requirement
(only as applied to a parcel owned in fee by
National Grid)

(3) Section 167-6(B) (5) lot coverage

(4) Section 167-6(C) (4) (d) fencing requirements, as
applied to substations
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law. (Hearing Exh. 3, Application Exh. 31 and Figure 4-5;
Hearing Exhs. 26-27). As a result, absent a waiver of this
local law, the Project cannot be constructed.

Flint Mine argues that, given the clean energy
mandates under the CLCPA and the CES, the Coxsackie zoning law
is unreasonably burdensome in view of existing technology,
costs, economics, and/or consumer needs. The Applicant cites a
prior Siting Board decision stating that a local law preventing
construction of a Facility is per se unreasonably burdensome.

Case 17-F-0597, High River Energy Center, Order Granting

Certificate of Environmental Compatibility and Public Need, With
Conditions (issued March 11, 2021), at 110.

Flint Mine also points out that the Siting Board has
waived compliance with local law where the locality has not
raised any valid substantive objections to the requested waiver
and the Applicant’'s “design adequately reflects the balancing of
competing interests that is both characteristic of such projects
and consistent with Article 10's overall intent.” Id. at 110.
Here, Flint Mine argues, the record supports the requested
waiver and the Town of Coxsackie has not raised any substantive
objection thereto.

Coxsackie argues that it is a small rural and historic
Town with a valid local zoning law limiting the siting of
commercial -scale solar energy generating facilities to lands
zoned as Commercial and Industrial Districts. This local law,
Coxsackie asserts, is a valid exercise of the Town's police
powers, and serves the important purpose of protecting the
Town's agricultural areas and landscapes. [If built as proposed,
Coxsackie argues, the Project would be inconsistent with the

rural character of the Town and would therefore cause
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Flint Mine points out that the Project site already hosts
existing high-voltage transmission infrastructure, and the local
zoning requirements are inconsistent with achieving the stated
goals in the CLCPA and other State renewable energy policies.

More generally, Flint Mine argues that allowing the
Town to enforce what amounts to a local ban on renewable energy
development would be unreasonable because it would encourage
other municipalities to adopt similar local laws which would be
inconsistent with State law and policies. Flint Mine argues
that the Siting Board cannot allow local municipalities to erect
hurdles preventing renewable energy developers f{rom gaining
access to pre-existing high-voltage transmission infrastructure.
Such access is needed in order to interconnect new renewable
energy projects to the State's electric grid. The State cannot
meet its CLCPA targets, Flint Mine argues, if localities are, in
effect, allowed to prohibit renewable energy projects within
their borders. 25

The Town of Athens Local Laws

The Applicant has clarified that the Project meets the
Town of Athens’ lot coverage requirements?’ and complies with
the Town's agricultural buffer requirements.?58 Therefore, those
requested waivers are moot. Flint Mine also seeks a waiver of

Athens’ local laws establishing minimum grade requirements for

256 In this case, Flint Mine asserts, the Town of Coxsackie
responded to local objections to another proposed solar
facility by amending its local zoning law in a way that, if
enforced, would prohibit the Flint Mine Project. Applicant
Initial Brief at 81.

257 Applicant Rebuttal Panel at 7; Hearing Exh. 21.
258 Applicant Technical Panel at 9.
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law was intended for permanent parking areas and does not apply
to the temporary parking areas in question. Even if applicable,
Flint Mine argues, a waiver of this requirement will mitigate
environmental impacts by avoiding the need to grade these areas
merely for the purpose of compliance. 26!

Construction on Steep Slopes

The Athens Zoning Code, Sections 180-32(D)

and (E), prohibit development, grading, and vegetation stripping
on parcels that feature “steep slopes” as defined under the Town
Code.262  For such parcels, a local variances is required for
roadway or utility crossings. Unless waived, this local law
would apply to three Facility parcels comprising a total of
approximately 150 acres.?3 The area to be actually affected,
however, is only 0.5 acres, where there will be soil disturbance
on slopes greater than 25% (in connection with access driveways
and collection lines) .264 [n any event, the Applicant does not
propose vegetation stripping on these steep slopes.

Flint Mine argues a waiver is warranted because
requiring compliance would be unreasonably burdensome due to
technical infeasibility and impossibility.26® Flint Mine asserts
it has avoided or minimized any disturbance on steep slopes to

the maximum extent practicable but cannot redesign the Project

261 1d.

262 This requirement applies to any parcel that falls, in whole
or in part, on a parcel containing more than 10% of the total
acreage in slopes 15% or greater. Hearing Exh. 3

(Application Exh. 31):; Applicant Technical Panel at 6.
263 Applicant Technical Panel at 6.
264 4.
265 Flint Mine Initial Brief at 97.
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requested waivers of the local laws of the Town of Athens.

IV. CONCLUSION
Based on the record before us, the arguments of the
parties, and all applicable laws and policies, we grant the
Certificate of Environmental Compatibility and Public Need to
the Applicant, subject to the Certificate Conditions attached to

this Order as Appendix A.

The Board on Electric Generation Siting and the Environment
orders:

1. This Order constitutes the decision of this Siting

Board in this proceeding.

2. Subject to the conditions set forth in this Order and
appended to it, a Certificate of Environmental Compatibility and
Public Need is granted, pursuant to Article 10 of the Public
Service Law, to Flint Mine Solar, LLC, for the construction and
operation of a solar generating facility with a capacity of 100
megawatts, consisting of utility-scale arrays of photovoltaic
solar generating panels located on private land, either leased
or purchased from the landowners, and associated facility
components to be located in the Towns of Coxsackie and Athens,
New York, and connecting to the existing LaFarge to Pleasant
Valley 115 kV transmission line and the Feura Bush to North
Catskill 115 kV transmission line, both of which are owned and
operated by National Grid, provided that Flint Mine Solar, LLC,
files a written acceptance of the Certificate pursuant to 16
NYCRR §1000.15(a) within 30 days after the date of issuance of
this Order or within 30 days after the issuance of the Siting

Board’'s final decision upon a petition for a rehearing, if any.
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8. This proceeding is continued.

By the New York State Board
on Electric Generation Siting
and the Environment,

(SIGNED) MICHELLE L. PHILLIPS

Secretary

73

FS000362



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 9 RECEI VED NYSCEF: 08/11/2023




FTLED. _GREENE COUNTY CLERK 0871172023 03: 44 PV I NDEX NO. EF2023-573

NYSCEF DOC. NO. 9 RECEI VED NYSCEF: 08/11/2023

Definitions

Adjacent ot Contiguous: located on the same patcel of real property ot on separate parcels of real
propetty separated by no more than 500 feet, except for those areas adjacent to wetlands.

Linear Facility Components: electric transmission lines, electtic collection ot disttibution lines, and
temporaty ot permanent access roads, and fencing.

Non-Linear Facility Components: solar array PV modules, collection substation and point of
interconnection switchyard, energy storage, inverters, storage facility, visual mitigation plantings, and
staging/laydown area(s).

Facility Area: All parcels or portions of parcels under the Applicant’s control that have been evaluated
during development of the project, as well as any patcels or portions of parcels being considered for

conservation, mitigation, or open space.

Facility Site: All areas whete construction activities may occur (also called Limit of Construction

Activity).

Facility Components: Linear Facility Components and Non-Linear Facility Components.

FS000364



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 9 RECEI VED NYSCEF: 08/11/2023




(FTCED._GREENE COUNTY CLERK 0871172023 03: 44 PV I NDEX NO. EF2023-573

NYSCEF DOC. NO. 9 RECEI VED NYSCEF: 08/11/2023

at each designated visual impact area.

f. The location and boundaries of any areas proposed to be used for fabrication, designated
equipment parking, staging, access, lay-down, conductor pulling and splicing; or other
materials preparation or processing sites; operations and maintenance buildings, yards and
equipment storage areas. Indicate any planned fencing, surface improvements ot screening
of storage and staging areas. Demonstrate setback distances appropriate to Facility design;
and conformance with applicable requirements of the Certificate or local requirements.

g Maps showing the location for an operations and maintenance (O&M) (or storage facility)
building, if proposed to be located on-site. If new building is to be constructed on-site,
the Certificate Holder shall provide the final building details and construction drawings
ptior to construction. Plans for the building property indicating: zoning designation;
compliance with use and area requirements, and setbacks to property lines; access,
employee parking, building details, exterior lighting details; any outdoot storage areas,
fencing and signage; water source and sewage disposal facilities (if applicable); and related site
development information. This information may be submitted after Commencement of
Construction (as that term is defined in the Certificate Conditions) of the Facility, in which
case a plan for the timing of the submission of the building details and construction
drawings will be provided.

h. The locations or descriptions of locations fot concrete chute washout and any other
cleaning activities (e.g. equipment cleaning for control of invasive species).

1. General concrete testing procedures including a plan outlining the Certificate Holder’s

monitoring and testing of concrete procedures in conformance with the NYS Uniform

Code.

Linear Facility Components:

For all Linear Facility Components including: electric transmission lines, medium voltage electric
collection or distribution lines, and access roads, site plan and profile figures shall include profile
drawings of linear components’ centetline; for medium voltage collection lines (whether above ground
ot undetground) plans shall include sample Line” Profiles (at an approptiate scale) and plan drawings
(scale minimum 1 inch = 200 feet) showing:

a. Collection System Medium V oltage Circuits Map for the collection substation and collection line
circuits’ configuration and location, indicating locations of all overhead and underground
installations and the number of required circuits per circuit-run.

b. Final design and details of single and multiple electtic circuit underground medium voltage

2 The lowest conductor of an overhead electric transmission, collection or distribution facility design shall be shown in
relation to ground elevation at the maximum permissible conductor temperature for which the line is designed to operate, i.e.,
normally the short-time emergency loading temperature specified by the New York Independent System Operator. 1f
a lesser conductor temperature is used for the line profile, the maximum sag increase between the conductor
temperature and the maximum conductor temperature shall be indicated for each ruling span. For underground Project
design, show relation  of Project to final surface grade, indicating design depth-of-cover.

2
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access roads across linear features such as wires, pipes, or conduits).

J- Indicate the associated drainage and erosion control features to be used for access road
construction and maintenance. Provide re-vegetation materials specifications. Provide
diagrams and specifications (include plan and side views with appropriate typical
dimensions) for each erosion control feature to be used, such as:

i.  check dam (for erosion control within ditches);

1. water bar (for water diversion across the access road);

i.  roadside ditch with turnout and sediment trap;

iv.  French drain;

v. diversion ditch;

vi. culvert (including headwalls, aprons, etc.);
vil. sediment retention basin (for diverting out-fall of culvert or side ditch); and,
vii.  silt fencing.

k. Indicate the type(s) of stream and/or wetland crossing method(s) to be used in conjunction
with temporary and permanent access road construction. Provide diagrams and
specifications (include plan and side view with appropriate dimensions, alignment, extent of
clearing) for each crossing device and rationale for their use. Stream and wetland crossing
methods and design may include, but not be limited to:

1. timber mats or other similar measures to prevent soil compaction;
i.  culverts including headwalls;
ui.  bridges (either temporaty or permanent); and,
v, fords.

1. All diagrams and specifications should include material type and size to be placed in streams
and/or wetland, as well as on stream or on wetland approaches.

m. Existing utility and non-utility structures on or adjacent to the Facility, indicating those to be
removed or relocated (include circuit arrangements whete new structures will accommodate
existing circuits, indicate methods of removal of existing facilities, and show the new
locations, types and configurations of relocated facilities). Depict each Facility conductor’s
clearance from the nearest adjacent overhead electtic transmission or distribution lines and
communications lines.

n. Existing underground utility or non-utility structures including but not limited to gas, water,
telecommunication ot electric cable or pipeline. The relationship of the Facility to adjacent
fence lines; roads; railways; airfields; property lines; hedgerows; fresh surface water bodies;
wetlands; other water bodies; significant habitats; associated facilities; water springs; adjacent
buildings; water wells; or structures; major antennas; oil or gas wells, pipeline facilities, and
compressot and pressure-limiting and regulating stations. Regarding co-location and crossing
of existing and/ ot proposed future utilities as of the issuance date of the Certificate, by Project
components, the following additional information shall be provided:

1. Results of any cathodic protection impact studies;
i.  Any approval documentation (including a statement that Facility installations meet

4
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b. the specific type and manner of cutting, disposition or disposal method for vegetation (e.g.,
chip; cut and pile; salvage merchantable timber, etc.);

c. the disposal locations of all vegetation (including stumps) to be cut or removed from each
site;

d. any geographical area bounded by distinctly different cover types requiring different cut-
vegetation management methods;

e. any geographical area bounded at each end by areas requiring distinctly different cut-
vegetation methods due to site conditions such as land use differences, population density,
habitat or site protection, soil or terrain conditions, fire hazards, or other factors;

f.  site specific vegetation treatment ot disposal methods, including any property-owner required
details such as log storage or wood chip piling areas, or “no-herbicide” zones;

g. areas requiring danger tree removal (Le., trees with cracks or decay in proximity of a utility
right-of-way);

h. the location and details of any areas where specific vegetation protection measures will be
employed including those measures to avoid damage to specimen tree stands of desirable
species, important screening trees, hedgerows etc.; and

i. identification of invasive species within/adjacent to the atea of clearing, and specific disposal
methods required for invasive species pursuant to the Invasive Species Prevention and
Management Plan (ISPMP).

4. Building and Structure Removal

a. Indicate the locations of any buildings ot structures to be acquired, demolished, moved, or
removed. Provide plans for site access; and plans and standards for control of dust, runoff and
containment of any debris or other waste materials related to removals.

5. Streams and Other Waterbodies

a. Indicate the name, water quality classification and location of all rivers and streams (whether
petennial and/ or intermittent), and other drainages within the construction atea ot crossed by
any proposed Linear or Non-Linear Facility Component or access road constructed, improved
or maintained for the Facility. On the plan and profile drawings, indicate:

1. stream crossing method and any designated streamside “protective or buffer zone”
in which construction activities will be restticted to the extent necessary to
minimize impacts on tivers, streams, and/or other drainages;
the activities to be restricted in such zones; and,

ii.  identify any designated floodways or flood hazard areas within the Facility Site, or
otherwise used for Facility construction or the site of associated facilities. Provide
topogtaphic and flood hazard area elevations (if determined by engineering study);
and specifications for facilities to be located within designated flood hazard ot

ZF.Z
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c.  Geologic, Histotic, and Scenic or Park Resources:
1. Indicate the locations of geologic, historic, and existing or planned scenic or park
resoutces, and specify measures to minimize impacts to these resources (e.g,,
specified setback distances, vegetation protection, fencing, signs).

d. Recreational Areas:

i Indicate the locations whete existing and/or proposed recreational use areas,
designated trails, trailhead patking areas or associated access driveways would
affect ot be affected by the Facility location, site clearing, construction, operation
ot management of the Facility.

8. Access Roads and Workpads

a. Indicate thelocations of temporary and permanent access roads, laydown areas, and workpads.
b. Provide construction type, matetial, and dimensions and their associated limits of disturbances.
c. Indicate provisions for upgrading any existing access roads.

d. Where access is required for continued agricultural activities, ensure sufficient access for farm
opetators (crossings or turn-offs) for the site-specific agticultural equipment and/or livestock.

9. Noise Sensitive Sites

a. Show the locations of sound sensitive receptors. Identify locations and specifications of
measures to mitigate construction noise as required by the Certificate.

10. Ecologically and Envitonmentally Sensitive Areas

a. Indicate the general locations of any known ecologically and/ ot environmentally sensitive sites
(e.g., rare, threatened, and endangered species habitat areas; agricultural districts; special flood
hazard areas; archaeological sites) that are adjacent to the Facility and/or within 100 feet of any
facility component to be constructed, improved or maintained for the Facility. Specify the
measures that will be taken to protect these resources (e.g., fencing, flagging, signs stating
“Sensitive Environmental Areas, No Access”).

b. Measures for avoidance of archaeological sites identified within the Facility Site shall be
indicated on the final site plans. The mapped locations of all identified archaeological sites
within 100 feet of proposed Facility-related impacts shall be identified as “Environmentally
Sensitive Areas” or similar on the final Facility construction drawings and marked in the field
by construction fencing with signs that restrict access.

11. Invasive Species

a. Identify the location(s) of prohibited invasive species pursuant to 6 NYCRR Part 575 and
identified in the ISPMP and the results of pre-construction invasive species surveys as
requited by the Certificate, and the presctibed method(s) to control the spread of the
identified species on the site during construction. The need for post-construction control of

8
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Section B — Description and Statement of Objectives, Techniques, Procedures,
and Requirements

The nartative portion of the SEEP and referenced Compliance filings for the Facility shall include, but
need not be limited to, all of the following information, and shall address the requitements of 16
NYCRR §1002.3. Chaptets or sections of the document shall identify whether it is addressing a specific
certificate condition.

1 Facility Location and Description

This section of the SEEP should contain:

a. A brief description of the final Facility location, Facility Site and Facility Area;

b. A description of the construction hours and schedule as presented in the Certificate
Conditions;
c. A description of the PV modules and associated infrastructure selected for the Facility

including any manufacturer provided information regarding the design, safety and testing
information for the panels, substation, transformer, and battery storage equipment to be
installed during construction;

2. Environmental Compliance and Monitoring Plan.

The SEEP shall include copies of the final Environmental Compliance and Monitoring Plan. The
Environmental Compliance and Monitoring Plan shall include the names, titles, qualifications and contact
information of all individuals responsible for ensuring minimization of environmental impact by the
Project and for enforcing compliance with environmental protection provisions of the Certificate and
the compliance filings, including but not limited to:

a. Full-time (when apptoptiate)* Environmental Monitot;
b. Full-time General Construction Manager(s); and
c. Part-time or full-time agricultural environmental monitor, if separate from environmental

monitor, for work in active agricultural lands; and

d. Part-time Safety Manager.,

e. Part-time Administrative Manager,
f. Part-time Design Manager, and
g Part-time Public Information Manager

# The Plan will identify any times when a part-time monitor may be used.

10
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f. Responding to complaints in a consistent and respectful manner;
g. Logging and tracking of all complaints received, and resolutions achieved,
h. Actions the Certificate Holder will take if a complaint remains unresolved, including
reporting to the Towns and DPS Staff any complaints not resolved within 30 days of
receipt;
1. Mediating complaints not resolved within 60 days, assuming the complainant and nature

of complaint ate amenable to resolution; and

j- Providing annual reports of complaint resolution tracking to DPS Staff that shall also be
filed with the Secretary.

4. Health and Safety Plans

The SEEP shall include copies of the following final plans for construction:

a. The Final Emergency and Fire Response Plan (EFRP) that shall be implemented during
Facility construction, operation and decommissioning. Copies of the final plan also shall
be provided to DPS Staff, the NYS Division of Homeland Security and Emergency
Services, the Towns and local emergency responders that serve the Facility. The plan
will also address follow-up inspections for panels and substation facilities following
emergency events for high winds, tornadoes, and hurticanes.

b. The Final Site Security Plan for Facility construction. Copies of the final plan also shall be
provided to DPS Staff, NYS Division of Homeland Security and Emergency Services, the
Towns, and local emergency responders that serve the Facility. The plan shall include, but
not be limited to, the following:

1. posting signs at the edges of the ROW in those locations where the collection lines
intersect public roads; and

1. working with the County Sheriff, and local law enforcement officials in an effort
to prevent trespassing.

c. The Final Health and Safety Plan that shall be implemented during Facility construction.

d. A final site-specific construction Quality Assurance and Quality Control Plan (QA/QC Plan),
to be developed in coordination with the selected General Construction Managers (GCMs).

5. General Construction

a. Provide a copy of the SWPPP, which will include an Erosion and Sediment Control Plan
and will specify appropriate measures that will be used to minimize fugitive dust and

12
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following will apply:

(@ Only on-site, native material should be used in backfill operations
unless the native material does not meet specifications, or ledge rock
(i.e. bedrock) is encountered in the trench. Imported material may be
brought in to protect the cables and achieve depth-of-cover
requirements. Imported backfill must be free of invasive species
pursuant to ISPMP.

(b) Where topsoil has been segregated from trench spoil, backfill will be
done in reverse order with trench spoil returned first.

(c) Excess subsoil spoil will be removed. Under no circumstances will
excess spoil be spread within the Facility Site or stockpiled in a manner
that permanently changes the soil profile.

(d) Trench breakers made of foam, sandbags, or other impervious
materials shall be installed at the edge of all wetlands. For those areas
where conditions and topography warrant, and the Certificate Holder
identifies prior to the start of construction, the installation of trench
breakers at the upland/wetland boundaries is appropriate to minimize
changes to hydrologic regime in the wetlands such as drainage from
the wetland.

The SEEP shall attach a final Spill Prevention, Control and Countermeasures (SPCC) Plan for
construction to minimize the potential for unintended releases of petroleum and other
hazardous chemicals during Facility construction and operation. The SPCC Plan shall be
applied to all relevant construction activities and address the following:

1. General Information about water bodies, procedures for loading and unloading
of oil, discharge or drainage controls, procedures in the event of discharge
discovery, a discharge response procedure, a list of spill response equipment to
be maintained on-site (including a fire extinguisher, shovel, tank patch kit,
and oil-absorbent materials), a statement that methods of disposal of
contaminated materials in the event of a discharge will follow the appropriate
requirements, and spill reporting information. A statement that any spills shall be
teported in accordance with DEC and/or federal regulations.

ii.  Storage, handling, transportation, and disposal of petroleum, fuels, oil, chemicals,
hazardous substances, and other potentially harmful substances which may be
used during, orin connection with, the construction, operation, or maintenance
of the Facility.

ii.  Avoiding spills and improper storage or application.

iv.  Reporting, responding to and remediating the effects of any spill of petroleum,
fuels, oil, chemicals, hazardous substances, and other potentially harmful
substances in accordance with applicable state and federal laws, regulations,
and guidance, and include proposed methods of handling spills of petroleum,
fuels, oil, chemicals, hazardous substances, and other potentially harmful substances
which may be stored or utilized during the construction and site restoration,
operation, and maintenance of the Facility.

v.  Providing of SPCC Plan to the Towns and local emergency responders; notifying

14
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concrete.

1. The plan shall describe the delivery of materials to the facilities site and shall
indicate mitigation measures to manage traffic during construction and operation.

ii.  Copies of all permits associated with the delivery of such equipment and materials

shall be provided prior to using a route to haul equipment or materials requiring
a permit.

iv.  The Certificate Holder shall not permit construction vehicles or construction

equipment to park or idle at public roadside locations for extended petiods of time.

8. Construction Vegetation Clearing and Disposal Methods

For vegetation clearing during construction the SEEP shall:

a.

Describe the specific methods for the type and manner of cutting and disposition ot
disposal methods for cut vegetation.

Indicate specifications and standards applicable to salvage, stockpiling or removal of
material.

Identify ownership of cleared vegetation based on landowner agreements (as applicable).

Specify the locations where herbicides are to be applied. Provide a general discussion of
the site conditions (e.g., land use, target and non-target vegetation species composition,
height and density) and the choice of herbicide, formulation, application method and
timing. Provide lists of desirable and undesirable vegetation species.

Describe the procedures that will be followed during chemical application to protect non-
target vegetation, streams, wetlands, sources of potable water supply (ie. wells and
reservoirs) and other water bodies, and residential areas and recreational users on or

within 100 feet of the ROW.

9. Plans, Profiles, and Detail Drawings

See Section A of the SEEP for the details to be provided on the Plans, Profiles and Detail Drawings.

10. Land Uses

I NDEX NO. EF2023-573
RECEI VED NYSCEF: 08/11/2023

a. The SEEP shall attach the New York State Department of Agricultural and Markets,
Guidelines for Solar Energy Projects — Construction Mitigation for Agticultural Lands
(Revision 10/18/2019) which shall desctibe the programs, policies, and procedures to

mitigate agricultural impacts.

b. If required by the issued Certificate, a description of avoidance, minimization or mitigation
for impacts to any other sensitive land uses not covered by other sections of the SEEP.

16
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designated visual mitigation area in accordance with the specifications and planting
layout depicted in the Final VMPP as prepared by the Applicant’s Landscape
Architect. A distinct, site-specific module will be developed and implemented at
each designated visual impact area.

. A construction timeline and schedule including
a) Installation guidelines &
b) Field assessment

iii.  Maintenance/replacement program.

b. The final VMPP will be implemented (i.e. planting will occur) priot to ot in conjunction
with the installation of the solar panel atrays, to the extent practicable. All plantings should
occur during the spring or fall planting season.

C. Prior to the installation of exterior lighting on facility components a “Facility Exterior

Lighting Plan” shall be submitted, which shall address:

1. security lighting needs at PV panel module arrays, inverter and transformer pads,
substation and switchyatd sites, the Facility Operations and Maintenance building
site (if any), and any exterior equipment storage yards;

2. plan and profile figures to demonstrate the lighting area needs and proposed lighting
arrangerment at the collection substation and switchyard sites, the Facility Operations
and Maintenance building site, and any exterior equipment storage yards;

3. lighting should be designed to provide safe working conditions at appropriate
locations;

4. exterior lighting design shall be specified to avoid off-site lighting effects, by:

5. using task lighting as appropriate to perform specific tasks; task lighting shall be
designed to be capable of manual or auto-shut off switch activation rather than
motion detection;

6. requiring full cutoff fixtures, with no drop-down optical elements (that can spread
illumination and create glare) for permanent exterior lighting; and

7. manufacturer’s cut sheets of all proposed lighting fixtures shall be provided.

14. Cultural Resources

a. The SEEP shall attach a Final Unanticipated Discovery Plan, establishing procedures to be
implemented in the event that resources of cultural, historical, or archaeological
importance are encountered during Facility construction.

b. The SEEP shall attach an approved Cultural Resources Avoidance, Minimization and Mitigation
Plan (CRAMMP). The final CRAMMP will provide a detailed description of cultural
resources mitigation measures approved by the New York State Office of Parks,
Recreation, and Historic Preservation (NYSOPRHP).

15. Avian and Bat Impacts
a. The SEEP shall desctibe clearing measures to be implemented during construction to
avoid and minimize impacts to bird and bat species as outlined in the Certificate
Conditions.

18
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) Identification of all petsons that will be involved in implementing the NCBP, with
individuals responsible for funding and implementing the plan clearly identified;

m) A letter or other indication of the Certificate Holder’s financial and technical capability
and commitment to fund and execute such management, maintenance, monitoring,
and adaptive management for the 40-year life of the Project/term of the Certificate.;
and

3

n) The Certificate Holder will consult with NYSDPS, NYSDEC, Scenic Hudson, and
Greene Land Trust in the development of land management strategies for grassland
habitat conservation areas proposed as part of the NCBP.

16. Wetlands, Streams, and Other Waterbodies

a. The SEEP shall include a table listing all delineated federal and state jutisdictional wetlands,
streams, vernal pools and other waterbodies located on or adjacent to the Facility site, along
with the following information for each resource: Town name, centroid coordinates of the
resource, location within/relative to the Facility site (i.e., associated site plan and profile
drawing sheet number and reference location); stream name (as applicable), delineated
feature identification code, community type, DEC Stream Classification (as applicable),
DEC Freshwater Wetland designation (as applicable), DEC Water Index Number (for
streams), specific construction activities or crossing method affecting the resource (if any;
specify the crossing distance across the resource ot to the associated Facility construction
area).

b. A description of construction activities within delineated federal and state jurisdictional
wetlands, streams’, and/or other waterbodies outlining the following requitements, where

applicable:

1. Where any access roads in wetlands are to be constructed through wetlands

a) Temporary access roads shall use construction matting or similar material;
and

b) Permanent access roads shall use a layer of geotextile fabric and at least six
inches of gravel shall be placed in the location of the wetland crossing after
vegetation and topsoil is removed.

¢) Permanent access roads in wetlands shall be designed to maintain
hydrological connectivity of the wetland and be designed to the minimum
size needed for operational and maintenance activities, including
emmergency access requirements.

ii.  The Certificate Holder shall utilize free span temporary equipment bridges or
temporaty culverts designed to DEC and/or U.S. Army Cotps of Engineers
standards where applicable to cross all delineated streams with flow at the time of
the proposed crossing. This will outline how:

5 Delineated streams refer to the streams identified and delineated by Flint Mine Solar in the Application.
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wetland draining during construction as described in Section B(5);

v.  Only excavated wetland topsoil, hydric soils, and subsoil shall be utilized as backfill
at wetland restoration areas;

vi.  Wetland topsoil shall be removed and stored separately from wetland subsoil and
temporarily placed onto a geo-textile blankets;

vii.  The length of the trench to be opened shall not exceed the length that can be
completed in one day. This length of trench generally should not exceed 1,500 feet
in a wetland; and

vii. ~ When backfilling occurs in wetlands, the subsoil shall be replaced as needed, and
then covered with the topsoil, such that the restored topsoil is the same depth as
ptior to disturbance.

d. Description of wetland restoration measures, including:

1. Contours shall be restored to pre-construction conditions within 48 hours of final
backfilling of the trench within wetlands and state-regulated adjacent areas;

1. Immediately upon completion of grading, wetland and adjacent areas shall be
seeded and/or replanted with native shrubs and herbaceous plants at pre-
construction densities. Seeding with an appropriate native wetland species mix (e.g.
Ernst Wetland Mix (OBL-FACW Perennial Wetland Mix, OBL Wetland Mix,
Specialized Wetland Mix for Shaded OBL-FACW), or equivalent) shall be
completed to help stabilize the soils;

.  Wetland restoration areas shall be monitored for a minimum of 5 years or until an
80% cover of plants with the appropriate wetland indicator status has been
reestablished over all portions of the restored area. At the end of the first year of
monitoring, the Certificate Holder shall replace lost wetland and/or wetland
adjacent area plantings if the survival rate of the initial plantings is less than 80%;
and

iv.  Ifatthe end of the second year of monitoring, the criteria for restoration plantings
(80% cover, 80% survival of plantings) are not met, then the Certificate Holder
must evaluate the reasons for these results and submit an approvable Wetland
Planting Remedial Plan (WPRP) for DEC and DPS approval. The WPRP must
including the following:

a) Analysis of poor sutrvival;

b) Corrective actions to ensure a successful restoration; and

c) Schedule for conducting the remedial work. Once approved, the WPRP
will be implemented according to the approved schedule.

e. A site-specific Stream Crossing Plan shall be developed for each permanent delineated
stream crossing and shall include detailed plan, profile and cross-sectional view plans..
Bridges or culverts can be utilized at each permanent delineated stream crossing and
culverts shall be designed as follows:

1. Sized per DEC and/or U.S. Army Cortps of Engineers culvert sizing critetia;

1. To safely pass the 2% annual (50-year return) chance storm event;

22
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ii.  Describe how impacts to wetlands, adjacent areas, associated drainage patterns and
wetland functions will be avoided, and how impacts will be minimized.

iv.  Describe the precautions or measures to be taken to protect all other wetlands (i.e.,
federal wetlands) associated drainage patterns, and wetland functions, including
describing the measutes to be taken to protect stream bank stability, stream habitat,
and water quality including, but not limited to: crossing technique; crossing
structure type; timing restrictions for in-stream work; stream bed and bank
restoration measures; vegetation testoration measures; and other site-specific
measures to minimize impacts, protect resources, and manage Facility
construction.

v.  Include the creation of compensatory wetlands at a ratio that is consistent with
state and federal regulations;

vi.  Provide a mitigation project construction timeline;

vil.  Describe construction details for meeting all requirements contained in these
proposed certificate conditions;

viii. ~ Describe performance standards that meet state and federal requirements for
determining wetland mitigation success;

ix.  Include specifications for post-construction monitoring for at least five years after
completion of the wetland mitigation project. After each monitoring period at
years 1, 3, and 5 after construction, the Certificate Holder shall take cotrective
action for any areas that do not meet the above referenced performance standards
to increase the likelihood of meeting the performance standards after five years.
If, after five years, monitoring demonstrates that the wetland mitigation is still not
meeting the established performance standards, the Certificate Holder must
submit a Wetland Mitigation Remedial Plan (WMRP). The WMRP must include
the following:

a) Evaluation for why performance standards are not being achieved;

b) Corrective actions to ensure a successful mitigation; and

c) Schedule for conducting the remedial work. Once approved, the
WMRP will be implemented according to the approved schedule.

17. Invasive Species Prevention and Management Plan

d. The SEEP shall attach a final ISPMP, based on the pre-construction invasive species survey
of invasive species conducted within the Project Area during the previous growing season.

The ISCP shall include:

1. Measures that will be implemented to minimize the introduction of Prohibited
invasive species pursuant to 6 NYCRR Part 575 and control the spread of existing
invasive species during construction (i.e., as a result of soil disturbance, vegetation
clearing, transportation of materials and equipment, and/or landscaping/re-
vegetation). Control measures may include construction materials inspection and
sanitation, mechanical/chemical treatment, and site restoration, among others.

ii. A post-construction monitoring program (MP) shall be conducted in year 1, year
3, and year 5 following completion of construction and restoration. The MP shall
collect information to facilitate evaluation of ISCP effectiveness and inform
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contour is reached, in 1 dBA steps.

iv. Full-size, hard copy maps (22" x 34") in 1:12,000 scale shall be submitted
to DPS Staff.

V. Only properties that have a signed contract with the Certificate Holder
prior to the date of filing shall be identified as “patticipating.”

vi. GIS files used for the final computer noise modeling, including noise
source and receptor locations and heights, topography, final grading,
boundary lines, and participating status shall be forwarded to DPS Staff
in digital media.

Vil Final computer noise modeling files shall be delivered to DPS Staff.

e. For noise sources, other than the substation transformer(s) (e.g., inverters, Medium to
Low Voltage transformers) and for non-patticipating receptots exceeding a sound level of
40 dBA Leq as modeled above, a prominent tone analysis will be presented subject to the
following requirements:

i The “prominent discrete tone” constant level differences (Kt) in
ANSI $12.9-2013/Part 3 Annex B, section B.1, will be used as
follows: 15 dB in low-frequency one-third-octave bands (from 25 up
to 125 Hz); 8 dB in middle-frequency one-third-octave bands (from
160 up to 400 Hz); and, 5 dB in high-frequency one-third-octave
bands (from 500 up to 10,000 Hz).

1. The analysis will use one-third octave band information from the
manufacturers (from 10 Hz. up to 10,000 Hz, if available). If no
manufacturers information is available, sound information can be
based on field test(s). The field test(s) will report at a minimum sound
pressure and sound power levels and clear explanations about how the
test was conducted and Sound Power Levels were obtained. The
analysis will be performed for a single noise soutce (e.g., central
inverter) or a group of noise sources (inverters/transformer package),
depending on available sound power level information.

. For the purposes of tonality assessment, calculations will include the
following Attenuations as specified in ANSI/ASA §12.62 / ISO
9613-2: 1996 (MOD). Acoustics — Attenuation of Sound During
Propagation Outdoors-Part 2: General Method of Calculation:
a) Attenuation due to geomettical divergence (Adiv)®,
b) atmospheric absorption for a temperature of 10 degrees Celsius
and 70% Relative Humidity (Aatm)’,

¢ Adiv can be assumed to be the same at all 1/3-octave bands and be omitted from analysis.
7 The same full-octave band atmospheric attenuation coefficients indicate in Table 2 of ANSI $12.62, can be
used for the three adjacent one-third octave bands corresponding to each full-octave band.
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Substation Fence-line Clearances, and Overhead Wire Security Clearance Zone
specifications, indicating applicable safety, reliability and operational criteria;

Review and response procedures to avoid conflicts with future use encroachment
or infrastructure development;

Host landowner notification procedures;
Inspection and target treatment schedules and exceptions;

Standards and practices for inspection of facilities easements for erosion hazard,
failure of drainage facilities, hazardous conditions after storm events or other
incidents; and

Wetland and stream protection areas, principles and practices.

28
FS000392



(FTLED. _GREENE COUNTY CLERK 08/ 1172023 03: 44 PV | NDEX NO. EF2023-573

NYSCEF DOC. NO. 9 RECEI VED NYSCEF: 08/11/2023




FTLED. _GREENE COUNTY CLERK 0871172023 03: 44 PV I NDEX NO. EF2023-573

NYSCEF DOC. NO. 9 RECEI VED NYSCEF: 08/11/2023

Flint Mine Solar
Proposed Certificate Conditions

L. Facility Authorization

1. The Certificate Holder is authorized to construct and operate the Facility (or the Project), as
described in the Application by Flint Mine Solar, LLC (Flint Mine) for a Certificate of Environmental
Compatibility and Public Need Pursuant to Article 10 of the New York State Public Service Law
(PSL) (the Application) and clarified by the Certificate Holder’s supplemental filings, except as
waived, modified or supplemented by the New York State Board on Electric Generation Siting and
the Environment’s (Siting Board’s) Order Granting Certificate or other permits.

2. Pursuant to Title 16 of the New York Codes, Rules and Regulations (NYCRR) §1000.15, the
Certificate Holder shall, within 30 days after the issuance of the Certificate, file with the Siting Board
either a petition for rehearing or a verified statement that it accepts and will comply with the
Certificate for the Project. Failure of the Certificate Holder to comply with this condition shall
invalidate the Certificate.

3. The Certificate Holder is responsible for obtaining all necessary permits and any other
approvals, land easements, and rights-of-way that may be required for this Facility and which the
Siting Board is not empowered to provide, or has expressly authorized. In addition, the following
are expressly authorized:

a. The PSC to require approvals, consents, permits, other conditions for the construction
or operation of the facility under PSL Sections 68, 69, 70, and Article VII, as applicable,
with the understanding that the PSC will not duplicate any issue already addressed in this
proceeding and will instead only act on its police power functions related to the entity as
described in the body of this siting permit;

b. The NYSDOT to administer permits associated with oversize/overweight vehicles and
deliveries, highway work permits, and associated use and occupancy approvals as needed
to construct and operate the facility; and

¢. The Towns of Coxsackie and Athens to implement the New York State Uniform Fire
Prevention and Building Code, as necessary and applicable.

d. Greene County and the Towns of Coxsackie and Athens to handle local approvals for
work within municipal rights-of way or on municipally owned roads, for the installation of
driveways, and the repair of roads damaged by construction of the Facility, through the
execution of a Road Use Agreement (RUA) with the Applicant or through the issuance of
local ministerial permits. Such RUAs will be executed prior to commencement of
construction.

4. If the Certificate Holder believes that any action taken, or determination made, by a
State or local agency or their respective staffs, in furtherance of such agency’s review of any
applicable regulatory permits or approvals, or actions or the lack thereof by a utility subject to the
Commission’s jurisdiction, is unreasonable or unreasonably delayed, conditioned or withheld, the
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domain to acquire permanent or temporary real property rights for the Facility or for any of the access
roads, construction staging areas or interconnections necessary to service the Facility. By granting
this Certificate to the Certificate Holder, an entity in the nature of a merchant generator and not in
the nature of a fully regulated public utility company with an obligation to serve customers, the Siting
Board is not making a finding of public need for any particular parcel of land such that a condemnor
would be entitled to an exemption from the provisions of Article 2 of the New York State Eminent
Domain Procedure Law (“EDPL”) pursuant to Section 206 of the EDPL. As a condition of this
Certificate, the Certificate Holder shall not commence any proceedings or cause any other entity
having the power of eminent domain to commence any proceedings under the EDPL to acquire
permanent or temporary real property rights for the Facility or for any of the access roads,
construction staging areas or interconnections necessary to service the Facility without an express
amendment to this Certificate, granted by the Siting Board, authorizing such proceedings.

9. This Certificate will automatically expire in seven years from the date of issuance of this
Certificate (the “Expiration Date”) unless the Certificate Holder has completed construction and
commenced commercial operation of the Facility prior to said Expiration Date.

10.  The Secretary to the Siting Board, or Secretary to the Commission after the Siting Board’s
jurisdiction has ceased, may extend any deadlines established by this order for good cause shown.
Any request for an extension must be in writing, include a justification for the extension, and be filed
prior to the expiration of the affected deadline.

11.  Decisions on compliance filings will generally be made at the next available session of the
Board or the Commission, as the case may be, provided the compliance filing is received sufficiently
in advance of such sessions that there is adequate time in the circumstances to receive comments and
process the matter. If DPS Staff determine that a compliance filing requires additional information,
details or deliberation, such that the filing will not be decided at the next available session of the
Board or Commission, DPS Staff will notify the Certificate Holder within 30 days of submission of
the filing and inform the Certificate Holder of all required information.

I1. General Conditions

12.  Certificate Holder and its contractors shall not commence construction until a “Notice to
Proceed with Construction” has been issued by the Secretary or by the Deputy Director of the
Environmental Certification and Compliance Section of the DPS Office of Electric, Gas & Water.
The “Notice to Proceed with Construction” will be issued promptly after all applicable pre-
construction compliance and informational filings have been filed by the Certificate Holder and
approved, accepted or revised by the Commission or Secretary. The Notice to Proceed will not be
unreasonably withheld or delayed by the Commission or Secretary.

13.  Commencement of construction is defined as the beginning of unlimited and continuous site
clearing, site preparation (except installation of temporary erosion and sedimentation control
measures) and grading activity, and construction of the Facility does not include staging, tree-
cutting activities related to testing or surveying (such as geotechnical investigation), together
with such testing, drilling and similar pre-construction activities to determine the adequacy of
the site for construction and the preparation of filings pursuant to these conditions, such as
limited staging and limited tree cutting, that are required to perform such pre- construction

3
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subject to the following conditions necessary to ensure adherence with such Order(s):

a. The Certificate Holder shall regard Department of Public Service (Staff or DPS
Staff), authorized pursuant to PSL §66(8), as the Siting Board’s representatives in the field
and, after the Siting Board’s jurisdiction has ceased, as the Public Service Commission’s
(Commission’s) representatives in the field. In the event of any emergency resulting from
the specific construction or maintenance activities that violate, or may violate, the terms of
the Certificate, Compliance Filings, or any other order in this proceeding, DPS Staff may
issue a stop work order for that location or activity. Any stop work orders shall be, to the
maximum extent possible, limited to affected portions of the Project.

b. A stop work order shall expire 24 hours after issuance, or earlier if the issue
promoting the stop work order is resolved, unless confirmed by the Siting Board, or the
Commission after the Siting Board’s jurisdiction has ceased, including by Order issued by
the Chair of the Siting Board or by one Commissioner of the Commission. DPS shall use
best efforts to provide Certificate Holder notice of any application to the Siting Board or
Commission to have a stop work order confirmed. If a stop work order is confirmed,
Certificate Holder may seek reconsideration from the confirming Commissioner, Siting
Board or the whole Commission. If the emergency prompting the issuance of a stop work
order is resolved to the satisfaction of DPS Staff, the stop work order will be lifted. If the
emergency has not been satisfactorily resolved, the stop work order will remain in effect.

c. Stop work authority shall be exercised sparingly and with due regard to potential
environmental impact, economic costs and consequential damages involved, possible
impact on construction activities, and whether an applicable statute or regulation is violated.
Before exercising such authority, DPS Staff will consult wherever practicable with the
Certificate Holder’s authorized representative(s). Within reasonable time constraints, all
attempts will be made to address any issue and resolve any dispute in the field. In the event
the dispute cannot be resolved, the matter will be brought immediately to the attention of
the Certificate Holder’s Project Managers and the Director of the DPS Office of Electric,
Gas and Water. If DPS Staff issues a stop work order, neither the Certificate Holder nor the
Contractor will be prevented from undertaking any safety-related activities as they deem
necessary and appropriate under the circumstances. Issuance of a stop work order or the
implementation of measures as described below may be directed at the sole discretion of
DPS Staff during these discussions.

d. If DPS Staff discovers a specific activity that represents a significant environmental
threat that is, or immediately may become, a violation of the Certificate, Compliance Filings,
or any other Order in this proceeding, DPS Staff may, in the absence of responsible
Certificate Holder supervisory personnel, or in the presence of such personnel who, after
consultation with DPS Staff, refuse to take objectively appropriate action, direct the field
crews to stop the specific potentially harmful activity immediately. If responsible Certificate
Holder personnel are not on site or available by telephone, DPS Staff will immediately
thereafter inform the Certificate Holder’s construction supervisor(s) (during Construction),
National Control Center (during operation) and environmental monitor(s) of the action
taken. The stop work order may be lifted by DPS Staff if the situation prompting its issuance
is resolved.

5
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(f) File notice with the Secretary for posting on the DPS Document Matter Management
website.
22. The Certificate Holder shall write the notice(s) required in subdivisions (a) and (c) of this
section in plain language reasonably understandable to the average person and shall ensure that the
notice(s) contain(s):

a. A map of the Facility;
b. A brief description of the Facility;
c. The construction schedule and transportation routes;

d. The name, mailing address, local or toll-free telephone number, and email address of
the appropriate Facility contact for all inquiries, including complaints;

e. Instructions on how to register a complaint (e.g. in writing, by telephone, in-person and
online) and where to find a copy of the Facility Complaint Resolution Plan;

f.  Contact information for the NYSDPS and Commission; and

g. A list of public locations where information on the Facility, construction, and the
Certificate Holder will be posted.

23. Atleast seven (7) business days prior to commencement of construction, the Certificate Holder
shall file an affirmation that it has provided the notifications required by this Section and include a
copy of the notice(s), as well as a distribution list.

24. The Certificate Holder shall file a written notice with the Secretary within 14 days in advance
of the declared date of commencement of commercial operation of the Facility. Prior to
project declared Commercial Operation Date, the Certificate Holder shall notify the entities
identified in Condition 21 and provide a telephone number, email and mailing address for the
Facility.

25. Within fourteen (14) days of the completion of all final post-construction restoration, the
Certificate Holder shall notify the Secretary that all such restoration has been completed in
compliance with the Certificate and the Order(s) approving applicable compliance filings.

IV. SEEP, Information Reports and Compliance Filings
A. Site Engineering and Environmental Plan (SEEP)

26. Prior to the commencement of construction of the Facility, the Certificate Holder shall submit

a Site Engineering and Environmental Plan (SEEP) in accordance with the attached “Guidance for

the Development of Site Engineering and Environmental Plan for the Construction of Flint Mine

Solar” (SEEP Guide) which shall describe in detail the final Facility design and the environmental

protection measures to be implemented during construction of the Facility. The Certificate Holder’s

adherence to the SEEP Guide will be achieved to the maximum extent practicable. Any deviation
7
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operation date a certification that the collector lines were constructed to the latest editions of ANSI
standards. The Facility’s electrical collection system shall be designed in accordance with applicable
standards, codes, and guidelines as specified in Exhibit 5 of the Application.

33.  Prior to Certificate Holder providing final design plans and profile drawings of the
interconnection facilities, the Certificate Holder shall work with National Grid to ensure such
documents are in accordance with the Interconnection Agreement and Facility Study Report and
National Grid’s Electric System Bulletins, as well as the New York State High Voltage Proximity
Act.

34.  The Certificate Holder shall file with the Secretary, within 15 months after the Project
becomes operational, a tracking report of the actual number of direct jobs created and payments to
local jurisdictions made during the construction and operational phases of the Project.

Local or State Permits and Approvals

35.  Upon receipt, copies of any local or state permits and/or approvals required for construction
and operation of the Facility, if such approvals were authorized by the Siting Board in Condition 3
above, and not otherwise included in other filings (e.g., Stormwater Pollution Prevention Plan
(SWPPP), S-acre waiver (if necessary), DEC’s acknowledgment of Notice of Intent for coverage
under the SPDES General Permit for Stormwater Discharges from Construction Activity, county or
local permits for sewage and water, and local certificates of completion and temporary certificates
of completion issued by a qualified independent engineering firm engaged by the Towns) shall be
filed with the Secretary. If relevant Project plans require modifications due to conditions of local or
state permits, the final design drawings and all applicable compliance filings shall be revised
accordingly.

Plans, Profiles, and Details Drawings

36.  As-Built Plans in both hard and electronic copies shall be filed within one year of the
commencement of commercial operation of the Facility and shall include the following:

a. GIS shapefiles showing all components of the Project (PV panel array locations,
electrical collection system, substation, buildings, access roads, point of interconnection,
etc.);

b. Collection circuit layout map; and

c. Details for all Project component crossings of, and co-located installations with

existing high-pressure pipelines showing: cover; separations; any protection measures
installed; locations of such crossings; and co-located installations.

37.  Prior to installation of any PV modules, if not already provided to the Siting Board, the
Certificate Holder shall file equipment specifications indicating that the PV modules have received
an Underwriters Laboratories (UL) certification.

C. Compliance Filings
9
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of components.

f. Decommissioning and site restoration processes will be triggered if the Project has
not generated electricity for a period of 12 continuous months, unless (i) the 12-month
period of no energy output is the result of a repair, restoration or improvement to an integral
part of the Project that affects the generation of electricity and that repair, restoration or
improvement is being diligently pursued by the Certificate Holder, or (ii) the Facility has
been directed by the New York Independent Systems Operator (NYISO) or interconnecting
utility not to feed energy into the state’s electric grid. In the event that the Certificate Holder
anticipates that corrective options (regarding energy output) will extend beyond that 12-
month period, it will file a notice with the Secretary, describing the circumstance, and
provide updates regarding the estimated amount of time required for those actions.

40. The Certificate Holder shall submit a final Facility Communications and Complaint
Resolution Plan for both construction and operation phases of the Project, which shall identify the
Certificate Holder’s construction organizational structure, contact list, and protocol for
communication between parties, as well as the complaint reporting and resolution process for
construction and operational phases.
a. A copy of the Facility Communications and Complaint Resolution Plan shall be
submitted to DPS Staff, the Towns and filed at the Facility document repositories.
b. The Cettificate Holder shall provide to DPS Staff and the Towns the names and
contact information of individuals responsible for Project oversight. The Certificate
Holder may utilize one or more qualified individuals to satisfy the Project oversight
responsibilities associated with the environmental monitor and the agricultural-
specific environmental monitor.
¢. The Certificate Holder may submit separate Facility Communications and Complaint
Resolution Plans for construction and operation. Complaint procedures for
construction must be submitted prior to the commencement of construction and
complaint procedures for operation must be submitted prior to the commencement of
commercial operation.

Health and Safety

41. A final Emergency and Fire Response Plan (EFRP) that shall be implemented during Facility
construction, operation, and decommissioning. The Certificate Holder may submit separate
emergency procedures for construction and operation, if preferred. Emergency procedures for
construction must be submitted prior to the commencement of construction and emergency
procedures for operation must be submitted prior the commencement of commercial operation.

a. The EFRP shall address, amongst other potential contingencies, provisions for
notification of emergencies.
b. Training drills with emergency responders will be offered by the Certificate Holder

at least once per year.

c. Copies of the final EFRP shall be provided to DPS Staff, NYS Division of Homeland
Security and Emergency Services, Greene County Emergency Management, the Towns of
Athens and Coxsackie, and local emergency responders that serve the Facility.

42, A Site Security Plan for Facility construction and operations will be submitted. Copies of
the final Site Security Plan shall be provided to DPS Staff, the NYS Division of Homeland Security

11
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Plans, Profiles and Detail Drawings

47.  The Certificate Holder shall provide all of the information required pursuant to Section A of
the SEEP Guide as applicable to the Project. Maps, site plans, profile figures, and environmental
controls and construction details incorporating all components of the final layout of the Project shall
be provided in the SEEP for Flint Mine Solar.

48.  Shapefile data shall be provided to DPS Staff, DEC and the Towns upon submittal of the
SEEP document for the final locations of PV panel arrays, collection lines, transmission lines,
substation, designated clearing, construction and laydown areas, access ways, limits of disturbance
and other Project facilities.

Environmental

49.  The Certificate Holder shall prepare a Geotechnical Engineering Report verifying subsurface
conditions and characterizing subsurface conditions at the Facility site, including where horizontal
directional drilling (HDD) is proposed. The Geotechnical Engineering Report shall identify
appropriate mitigation measures required in locations with highly corrosive soils, soils with a high
frost risk, soils with high shrink or swell potential, and locations where subsurface karst conditions
are observed. This report shall be submitted prior to commencement of construction.

50.  AnlInadvertent Return Plan showing all locations where horizontal directional drilling (HDD)
or jack and bore is proposed. The plan shall assess the potential impacts from frac-outs at the
proposed drilling locations, establish measures for minimizing the risk of adverse impacts to nearby
environmental resources, and contain details as outlined in Section B of SEEP Guide.

51. The Certificate Holder Certificate Holder shall prepare and implement a final “Net
Conservation Benefit Plan” (NCBP) in accordance with 6 NYCRR Part 182 for the take of State-
listed threatened and endangered grassland bird species occupied habitat. The NCBP shall be
developed in consultation with NYSDPS, NYSDEC, Scenic Hudson, and Greene Land Trust, and
that shall be accepted by NYSDEC. The NCBP shall be filed prior to commencement of construction
activities (as defined in Condition 13 above) in occupied habitat, and shall include the following:

a. A demonstration that the NCBP results in a net conservation benefit on each of the
affected species (Short-eared Owl and Northern Harrier);

b. Detailed explanation of the net conservation benefit to the species based on the actual
location and type of minimization and mitigation measures to be taken for each of the affected
species;

c. Full source information supporting a determination as to the net conservation benefit
for each of the affected species;

d. A consideration of impact minimization and mitigation measures for each of the
affected species;

€. An identification of sites for mitigation measures for the affected species;

f. A letter or other indication proof of the Certificate Holder’s financial and technical
capability and commitment to fund and execute such management, maintenance and
monitoring for the life of the Facility/term of the Certificate;

g. The Certificate Holder will consult with NYSDPS, NYSDEC, Scenic Hudson, and
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transporting construction or maintenance workers, small equipment, and tools used at the
facility site for construction or maintenance activities. Crews will be allowed to assemble in
Project Area and conduct pre and/or post workday meetings (i.e. morning plan of the day
and/or safety brief, evening progress meeting) outside of the timeframes identified in this
Condition. This condition shall also not apply to activities that do not generate noise.

(b) If, due to safety or continuous operation requirements, construction activities are
required to occur beyond the allowable work hours, the Certificate Holder shall notify the
NYSDPS, affected landowners and the host Towns. Such notice shall be given at least
twenty-four (24) hours in advance, unless such construction activities are required to address
emergency situations threatening personal injury, property, or severe adverse environmental
impact that arise less than twenty-four (24) hours in advance. In such cases, as much advance
notice as is practical shall be provided. Such notice shall include appropriate measures taken
to avoid, minimize and mitigate any noise, traffic or other construction impacts.

60. During Facility operations, maintenance activities which generate noise off-site will
generally be conducted between the hours of 7 a.m. to 7 p.m. Monday through Saturday. If,
due to safety or continuous operation requirements, noise-producing maintenance activities
are required to occur beyond the allowable work hours, the Certificate Holder will provide
the notices outlined in Condition 59(b). This condition shall not apply to routine snow
removal or mowing activities.

61. Environmental and Agricultural Monitoring.
a. The Certificate Holder shall hire an independent, third-party environmental monitor to
oversee compliance with environmental commitments and siting permit requirements. The
environmental monitor will have sufficient expertise (or training) to implement Certificate
Conditions specific to threatened and endangered species concerns, as described herein. The
environmental monitor shall perform regular site inspections of construction work sites and,
in consultation with the NYSDPS, issue regular reporting and compliance audits.

b. The environmental monitor shall have stop work authority over all aspects of the
facility. Any stop work orders shall be limited to affected areas of the facility. Copies of the
reporting and compliance audits shall be provided to the host town(s) upon request.

c. The Certificate Holder shall identify and provide qualifications and contact information
for the independent, third-party environmental monitor to the NYSDPS, with a copy to the
appropriate State permitting agency.

d. Ifthe New York State Department of Agriculture and Markets (NYSDAM) determines
that the environmental monitor is not qualified to serve as an agriculture-specific
Environmental Monitor, the Certificate Holder shall also retain an independent, third-party
agriculture-specific environmental monitor (if required by subsection(s) below).

e. The Certificate Holder shall ensure that its environmental monitor (and agricultural-
specific Environmental Monitor, if a separate entity) are equipped with sufficient access to
documentation, transportation, and communication equipment to effectively monitor the
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State permitting agency staff, and the host municipalities with a report summarizing the
status of construction activities, and the schedule and locations of construction activities for
the next two (2) weeks.

b. Prior to their entry onto the facility site for on-site inspections, the Certificate Holder
shall conduct a tailgate meeting to communicate required safety procedures and worksite
hazards to site inspectors.

c. The Certificate Holder shall accommodate reviews of any of the following during a
monthly inspection and at other times as may be determined by NYSDPS staff:

(i) The status of compliance with siting permit conditions;

(i) Field reviews of the facility site;

(iii) Actual or planned resolutions of complaints;

(iv) Significant comments, concerns, or suggestions made by the public,
municipalities, or other agencies and indicate how the Certificate Holder has

responded to the public, local governments, or other agencies; and

(v) The status of the facility in relation to the overall schedule established prior to
the commencement of construction; and

(vi) Other items the Certificate Holder, NYSDPS staft, or staff of the appropriate
State permitting agency consider appropriate.

d. After every monthly inspection, the Certificate Holder shall provide the municipalities
and agencies involved in the inspection with a written record of the results of the inspection,
including resolution of issues and additional measures to be taken.

64. Flagging. Prior to commencement of construction in any project component area, the
Certificate Holder shall stake or flag the following:

a. The limits of tree clearing;

b. The limits of disturbance;

c. Wetlands, streams, waterbodies and DEC wetland adjacent areas within limits of
disturbance;

d. Designated restrictive areas and sensitive environmental resources.

e. All on or off ROW access roads

f. Other areas needed for construction such as, but not limited to, laydown, and storage

areas and areas to be planted with landscaping as visual screening.

65. Dig Safely NY. Prior to the commencement of construction, the Certificate Holder shall become
a member of Dig Safely New York. The Certificate Holder shall require all contractors,
excavators, and operators associated with its facilities to comply with the requirements of the PSC’s
regulations regarding the protection of underground facilities at 16 NYCRR Part 753.
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a. Limits of Construction Activity (LOCA). Construction shall not disturb areas outside the
construction limits shown on the design drawings.

b. The use of blasting is prohibited.

C. E&S Materials. Permanent erosion control fabric or netting used to stabilize soils
prior to establishment of vegetative cover or other permanent measures shall be one hundred
(100) percent natural or biodegradable product, to the maximum extent practicable (except
for example, on steep slopes). Use of hay for erosion control or other construction-related
purposes is prohibited to minimize the risk of introduction of invasive plant species.

d. Spill Kits. All construction vehicles and equipment shall be equipped with a spill kit.
All equipment shall be inspected daily for leaks of petroleum, other fluids, or contaminants;
equipment may only enter a stream channel if found to be free of any leakage. Any leaks
shall be stopped and cleaned up immediately. Spillage of fuels, waste oils, other petroleum
products or hazardous materials shall be reported to the NYSDEC’s Spill Hotline within
two (2) hours, in accordance with the NYSDEC Spill Reporting and Initial Notification
Requirements Technical Field Guidance (see section 900-15.1(i)(1)(iii) of this Part).
NYSDPS staff and Sleepy Hollow Lake Association of Property Owners shall also be
notified of all reported spills in a timely manner.

e. Construction Debris. Any debris or excess construction materials shall be removed
to a facility duly authorized to receive such material. No burying of construction debris or
excess construction materials is allowed.

f. Clearing Areas. Tree and vegetation clearing shall be limited to the minimum
necessary for facility construction and operation, and as detailed on final construction plans.

g. Clearing Methods. When conducting clearing, the Certificate Holder shall:

(1) Comply with the provisions of 6 NYCRR Part 192, Forest Insect and
Disease Control, and ECL Section 9-1303 and any quarantine orders issued
thereunder;

(ii) Not create a maximum wood chip depth greater than three (3) inches nor
store or dispose wood chips in wetlands, within stream banks, delineated floodways,
or active agricultural fields. This provision shall not apply to chip roads, if proposed;

(i)  Not dispose of vegetation or slash by burning anywhere or burying within a
wetland or adjacent area, or any areas proposed to return to agricultural production
post decommissioning; and

(iv) Coordinate with landowners to salvage merchantable logs and fuel wood.
Where merchantable logs and fuel wood will not be removed from the facility site
during clearing activities, final construction plans shall indicate locations of
stockpiles to be established for removal from site or future landowner resource
recovery.
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grassland birds, the Certificate Holder shall implement the following:

1) To avoid direct impacts to NYS threatened or endangered grassland bird
species, the following work windows apply for all ground disturbance and
construction-related activities, including restoration and equipment/component
staging, storage, and transportation, within occupied habitat: In NYS threatened or
endangered grassland bird occupied wintering habitat, work shall be conducted in
occupied wintering habitat only between April 1 and October 31 to the maximum

extent practicable;

(ii)  Ifthe Certificate Holder has identified construction activities that must occur
between November | and March 31 in identified NYS threatened or endangered
grassland bird occupied wintering habitat, the occupied habitat area(s) proposed for
active construction shall be assessed by an on-site environmental monitor or
biologist who shall conduct surveys for NYS threatened or endangered grassland
bird species. The surveys shall occur daily, following protocol provided by DEC,
until construction activities have been completed in the occupied habitat area, unless
otherwise agreed to by NYSDEC. If no NYS threatened or endangered grassland
bird species are detected during the survey of a given area, the area shall be
considered clear for no more than twenty-four (24) hours. If NYS threatened or
endangered grassland bird species are detected, a stop work order shall immediately
be issued for that survey area and shall remain in place until such time until notice
to continue construction is granted by NYSDPS staff, in concurrence with
NYSDEC, provided however that the Certificate Holder may engage in emergency
activities (such as those situations threatening personal injury, property, or severe
adverse environmental impact) within such survey area.

(iii)  All temporary disturbance or modification of established grassland
vegetation communities that occurs as a result of facility construction, restoration,
or maintenance activities shall be restored utilizing a native herbaceous or pollinator-
friendly seed mix by re-grading and re-seeding after disturbance activities are
completed. These temporarily disturbed or modified areas include all areas within
the facility site that do not have impervious cover such as temporary roads, material
and equipment staging and storage areas, and electric line rights of way.

(iv)  The Certificate Holder shall implement avoidance and minimization
measures as defined in the NCBP to avoid and minimize potential take of the species.

(v) A post-construction avian monitoring plan

for the Facility Site shall be

developed in consultation with NYSDEC and a final, NYSDEC-accepted
Monitoring Plan filed prior to the Start of Facility operation. The Monitoring Plan
shall include breeding and wintering bird surveys, and include details of the surveys
(i.e., start and end dates, point count and transect locations, frequency and scope of
monitoring, methods for observation and survey, and reporting requirements). The
Monitoring Plan will be used to gather data regarding use of the Facility Site by
breeding and wintering birds, including State-listed species, after construction and
will include at least one multi-season survey during the first three years of Project
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exiting the tree. This survey shall begin thirty (30) minutes before
sunset and continue until at least one (1) hour after sunset or until it
is otherwise too dark to see emerging bats. Unoccupied snag and
cavity trees in the approved clearing area shall be removed within

forty-eight (48) hours of observation.

2. If any bats are observed flying from a tree, or from a tree that has
been cut, tree clearing activities within five hundred (500) feet of the
tee shall be suspended and the NYSDPS and NYSDEC shall be
notified as soon as possible. The Certificate Holder shall have an
environmental monitor present on site during all tree clearing
activities. If any bat activity is noted, a stop work order will
immediately be issued and shall remain in place until such time as the
NYSDPS and NYSDEC have been consulted and authorize
resumption of work. Such authorization shall not be unreasonably
withheld, and consultations must take place in a timely manner.

c. Record All Observations of NYS Threatened or Endangered Species. During
construction, restoration, operation and maintenance of the Facility and associated facilities,
the Certificate Holder shall maintain a record of all observations of NYS threatened or

endangered species as follows:

1) Construction. During construction, the on-site environmental monitor shall
be responsible for recording all occurrences of NY'S threatened or endangered species
within the Facility Site. All occurrences shall be reported in a biweekly monitoring
report submitted to the NYSDPS and NYSDEC and such reports shall include the
information described in subparagraph (iii) of this paragraph. If a NYS threatened
or endangered bird species is demonstrating breeding or roosting behavior, it shall
be reported to the NYSDPS and NYSDEC within twenty-four (24) hours (or as soon
as possible, in the event that more than 24 hours are needed to compile the required

details for such reports/notifications).

(ii) Post-Construction Restoration. After construction is complete, incidental
observations of any NYS threatened or endangered species shall be documented and
reported to the NYSDPS and NYSDEC, in accordance with the reporting

requirements in subparagraph (iii) of this paragraph.

(ili)  Operation and Maintenance: During regular operation and maintenance, the
Certificate Holder will be responsible for training permanent operation and
maintenance staff to focus on successfully identifying the following T&E bird
species for which occupied habitat has been defined within the Facility area: short-
eared owl (4sio flammeus), northern harrier (Circus hudsonius), Certificate Holder
will keep a record of occurrences of these species with the Facility Site and report
all observations to DEC within one week of the identification of the T&E species
This provision shall not apply to seasonally contracted workers performing routine
snow removal or mowing activities outside of designated grassland habitat preserve

areas.
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D. Condition of the carcass, or state of the nest or live animal;

E. GPS coordinates of the location(s) of discovery;

F Name(s) and contact information of the person(s) involved with the

incident(s) and find(s);

G. Weather conditions at the facility site for the previous forty-eight (48)

hours;

H. Photographs, including scale and of sufficient quality to allow for later

identification of the animal or nest; and

L. An explanation of how the mortality/injury/damage occurred, if

known.

Electronic copies of each record, including photographs, will be provided to
NYSDEC and USFWS (for federally-listed species only) within twenty-four (24)
hours of discovery. Hard copies of the same shall be kept and given to the NYSDEC
and the USFWS at the time of specimen transfer. If the discovery is followed by a
non-business day, the Certificate Holder shall ensure all the information listed above
is properly documented and stored with the specimen(s). Unless otherwise directed
by the NYSDEC or the USFWS, after all information has been collected in the field,
the fatality specimen(s) shall be placed in a freezer, or in a cooler on ice until
transported to a freezer, until it can be retrieved by the proper authorities.

e. The provisions of this subdivision (d) of this section shall remain in effect
for as long as the relevant species is listed as endangered or threatened in New York

State.

74. Wetlands, Waterbodies, and Streams. The Certificate Holder shall implement the following
procedures for construction within wetlands and adjacent areas subject to ECL Article 24,
waterbodies and streams regulated pursuant to ECL Article 15 and other federal jurisdictional

wetlands/waters outside of State jurisdiction, where specified:

a. The Certificate Holder shall perform all construction, operation and maintenance in a
manner that avoids and minimizes adverse impacts to State-regulated waterbodies,
wetlands, and one hundred (100)-foot adjacent areas to the maximum extent practicable.
The Certificate Holder shall ensure the provisions to protect wetlands, waterbodies, and
adjacent areas are in accordance with the details contained in Appendix A of SEEP Guide.
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waterbodies from concrete batch plants and concrete washout areas shall be avoided or
minimized to the maximum extent practicable.

1. Use of Trenchless Methods. Installation of underground collection lines across
wetlands, waterbodies and streams shall be performed via trenchless methods, such as HDD,
to the maximum extent practicable.

j. Trenching. Open cut trenching in wetlands, waterbodies and streams shall be conducted
in one continuous operation and shall not exceed the length that can be completed in one (1)
day.

k.  The Certificate Holder shall notify the NYSDEC and the NYSDPS within two (2)
hours if there is a discharge to a wetland, waterbody or stream resulting in a violation of New
York Water Quality Standards at 6 NYCRR Section 703.

75. Wetlands. The Certificate Holder shall implement the following requirements for freshwater
wetlands and regulated 100-foot adjacent areas:

a. Construction in Wetlands and Adjacent Areas. All construction activities completed
within wetlands and/or adjacent areas shall adhere to the following requirements:

() Work should be conducted during dry conditions without standing water or
when the ground is frozen, where practicable.

(ii)  Excavation, installation, and backfilling in wetlands shall be performed in
one continuous operation, to the maximum extent practicable.

(iii)  Temporary construction matting shall be used as necessary to minimize
disturbance to the wetland soil profile during all construction and maintenance
activities. All temporary construction matting shall be removed as soon as practicable
but no later than two months following installation from the wetland and cleaned of
any invasive species (seed, plant materials, insects, etc.) after
construction/maintenance activities are completed and removal shall be verified with
the on-site environmental monitor after construction. Matting shall be removed by
equipment stationed on a mat or areas outside the wetland or 100-foot adjacent area.

(iv)  In the event that construction results in an unanticipated alteration to the
hydrology of a wetland (i.e., lowering), the breach shall be immediately sealed, and
no further activity shall take place until the NYSDPS is notified and a remediation
plan to restore the wetland and prevent future dewatering of the wetland has been
approved. The Sleepy Hollow Lake Association of Property Owners will also be
notified.

(v)  Before trenching occurs, upland sections of the trench shall be backfilled or
plugged to prevent drainage of possible turbid trench water from entering the
wetland.
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b.

workday if rain is predicted and as soon as practicable otherwise; and

D. All excess materials shall be completely removed from wetlands to upland
areas. Excess topsoil from agricultural areas shall be spread within the immediate
agricultural areas within the approved LOD, or within other nearby areas that will
still be used for agricultural production.

Wetland Restoration. The following provisions apply to State-regulated wetlands and

regulated 100-foot adjacent areas. The Certificate Holder will restore and mitigate federally
regulated wetlands in accordance with USACOE guidelines and its Clean Water Act Section
404 permit.

C.

(i) Wetland restoration for State-regulated wetlands shall be completed
according to the approved Wetland Restoration and Mitigation Plan.

(ii) The Certificate Holder shall restore disturbed areas, ruts, and rills within
State-regulated wetlands and 100-foot adjacent areas to original grades and
conditions with permanent native vegetation and erosion controls appropriate for
those locations.

(iii)  Restoration of temporary impacts to State-regulated wetlands and adjacent
areas shall be completed within forty-eight (48) hours of final backfilling of the
trench/excavated areas and restored to pre-construction contours as soon as
practicable.

(iv)  Immediately upon completion of grading, and as consistent with existing
land use/land cover, the area shall be seeded with an appropriate native species
seed mix for wetlands and upland areas adjacent to wetlands.

v) The Certificate Holder shall implement all practicable measures to attain eighty
(80) percent vegetative cover across all disturbed soil areas by the end of the first full
growing season following construction. Vegetative cover in restored areas shall be
monitored for a minimum of five (5) years. Post- construction monitoring shall
continue until an eighty (80) percent survivorship of native woody species or eighty-
five (85) percent absolute cover of native herbaceous species appropriate wetland
indicator status has been reestablished over all portions of the replanted area.

Cut Vegetation. Cut vegetation in wetlands, with the exception of invasive species,

may be left in place (i.e., drop and lop or piled in upland areas outside of state regulated 100
ft. adjacent areas). Brush piles shall not alter hydrology or prevent revegetation in areas.

d.

Access Roads Through Wetlands. Installation of access roads through wetlands shall

be performed using the following methods:

(1) Temporary access roads shall use timber/construction matting that is
completely removed after construction/maintenance activities are completed and
removal shall be verified with the NYSDPS by the on-site environmental monitor
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a. Dry Conditions. In-stream work shall only occur in dry conditions, using appropriate
water handling measures to isolate work areas and direct stream flow around the work area.
Any waters accumulated in isolated work areas shall be discharged to an upland settling
basin, field, or wooded area to provide for settling and filtering of solids and sediment before
water is return to the stream. If measures fail to divert all flow around the work area, in-
stream work shall stop until dewatering measures are functioning properly.

b. In-Water Work Windows. In-stream work shall be prohibited from September 15 through
May 31 in cold water fisheries and March 15 through July 15 in warm water fisheries unless
the Certificate Holder receives site-specific approval from the appropriate State permitting
agency.

c. Stream Channels. The restored stream channel shall be equal in width, depth, gradient,
length and character to the pre-existing stream channel and tie in smoothly to the profile of
the stream channel upstream and downstream of the disturbance. The planform of any
permanent stream shall not be changed, unless dictated by restoration or mitigation
objectives. All disturbed stream banks shall be stabilized within two (2) days of final
grading, stabilized with one hundred (100) percent natural or biodegradable fiber matting to
the maximum extent practicable (except for example, on steep slopes), and seeded with an
appropriate riparian seed mix.

d. Felled Trees. Trees shall not be felled into a stream or its stream bank. Snags in streams
shall not be disturbed unless they cause serious obstructions, scouring or erosion.

e. Culvert Repairs. If a culvert is blocked or crushed, or otherwise damaged by
construction or maintenance activities, the Certificate Holder shall repair the culvert or
replace it with alternative measures appropriate to maintaining proper drainage, embedment
and aquatic connectivity.

f.  Access Road Crossings of Streams. The creation, modification or improvement of any
permanent road crossing of a NYS-protected waterbody shall meet the following
requirements:

(i) New culvert pipes that the Certificate Holder is required to install shall be
designed to safely pass the two (2) percent annual chance storm event;

(ii) Culvert pipes shall be embedded into the stream bed at least 20% of the culvert
height at the downstream invert;

(iif) Width of the structure shall be a minimum of one and a quarter (1.25) times the
width of the mean high-water channel; and

(iv) The culvert slope shall remain consistent with the slope of the adjacent stream
channel. For slopes greater than three (3) percent, an open bottom culvert shall be
used.
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VIIL Facility Operation

79. The Certificate Holder shall operate the Facility in accordance with the Interconnection
Agreement, approved tariffs and applicable rules and protocols of National Grid, NYISO, NYSRC,
NPCC, NERC and successor organizations.

80. The Certificate Holder shall operate the Facility in full compliance with the applicable
reliability criteria of National Grid, NYISO, NPCC, NYSRC, NERC and successors. If the
Certificate Holder fails to meet the reliability criteria at any time, the Certificate Holder shall notify
the NYISO immediately if required by the NYISO requirements, and shall simultaneously provide
the Board, or the Commission after the Board’s jurisdiction has ceased, by filing with the Secretary
and National Grid a copy of the NYISO notice.

81. The Certificate Holder shall obey unit commitment and dispatch instructions issued by NYISO,
or its successor, in order to maintain the reliability of the transmission system. In the event that the
NYISO encounters communication difficulties, the Certificate Holder shall obey dispatch
instructions issued by the National Grid Control Center, or its successor, in order to maintain the
reliability of the transmission system.

82. Good Utility Practices:

a. The Certificate Holder shall abide by Good Utility Practice, which shall include, but
not be limited to, NERC, NPCC, NYSRC, and NYISO criteria, rules, guidelines and
standards, including the rules, guidelines and criteria of any successor organization to the
foregoing entities.

b. When applied to the Certificate Holder, the term Good Utility Practice means the
standards applicable to an independent power producer connecting to the distribution or
transmission facilities or system of a utility.

c. Except for periods during which the authorized facilities are unable to safely and
reliably convey electrical energy to the New York transmission system (e.g., because of
problems with the authorized facilities themselves or upstream electrical equipment), the
Facility shall be exclusively connected to the New York transmission system via the
facilities identified and authorized in these conditions.

83. The Certificate Holder shall work with National Grid engineers and safety personnel on testing
and energizing equipment in the authorized interconnection and collection substations. If National
Grid’s testing protocol is not used, a testing protocol shall be developed and provided to National
Grid for review and acceptance. The Certificate Holder shall file with the Secretary a copy of the
final testing design protocol within 30 days of National Grid’s acceptance.

84. The Certificate Holder shall notify DPS Staff of meetings related to the electrical
interconnection of the project to the National Grid transmission system and provide the opportunity
for DPS Staff to attend those meetings.

85. Transmission Related Incidents:
35
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E&FRP as appropriate.

90. The Certificate Holder shall have an inspection program for PV modules and associated
equipment. Logs shall be maintained on site identifying any major damage, defects or any other
problems with the PV modules, or indicating that no such damage, defect or problem was found.
The Logs shall summarize maintenance and inspection activities performed and the repairs
undertaken.
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and that visibility beyond that would be limited to locations lacking vegetative screening. In
addition, EDR noted that because the majority of proposed overhead collection lines will be
located adjacent to PV arrays, the potential for additional vegetative clearing will be limited and
will “minimize newly visible area.”

DPS Staff has reviewed the Amendment Petition and advises that the Modified Layout
and additional proposed overhead collection lines are not expected to result in any significant
adverse increase in visual impacts as compared to the Certificated Facility. In addition, visual
mitigation measures and a Visual Mitigation Planting Plan required by the Certificate Order will
remain applicable to the amended Project.

Archeological, Cultural and Historic Resources

The Proposed Modifications Memo notes that the Project requires limited ground
disturbance for the construction of access roads and that the modified layout will result in an
approximately 2.4 mile reduction of proposed access roads from a total of 8.2 miles to
approximately 5.8 miles. EDR concludes the reduction in ground disturbance will minimize the
risk of potential impacts to archaeological resources.’

Flint Mine Solar provided an Archaeological Phase IB Addendum Survey dated
August 29, 2022, with its Amendment Petition and conducted a Supplemental Archeological
Assessment for the proposed modified layout and proposed grading and determined that because
there were no archeological sites within the proposed new grading areas, no additional impacts to
cultural resources were expected from the proposed grading.® Further, the Certificate Order
requires Flint Mine Solar to submit a Cultural Resource Avoidance, Minimization and Mitigation
Plan as a compliance filing. By letter dated October 6, 2022, the New York State Historic
Preservation Office (SHPO) indicated its concurrence with the Phase 1B Addendum Survey
findings and recommendations, indicating that no additional archaeological work is necessary.

Flint Mine Solar also provided the results of a SHPO consultation regarding the modified
layout’s potential visual impacts to National Register of Historic Places-listed and/or eligible
sites and other visually sensitive resources.” SHPO reviewed the Amendment Petition in
accordance with Section 106 of the National Historic Preservation Act of 1966 and concurred
that the Modified Layout will result in substantially similar visual effects to the Flint Mine Hill
Archaeological District as the Certificated Layout and no further mitigation is warranted. As
noted above, visual mitigation measures required by the Certificate will remain applicable to the
amended Project, including offset mitigation for potential visibility effects on historic resources.

Wetlands and Streams

The Amendment Petition and Proposed Modifications Memo state that the modified
layout will result in a reduction in wetlands impacts due to the reduction in the number of PV

Id.

Exhibit A, p. 14.

Amendment Petition, p. 8.

January 20, 2023 Letter to Jeremy Flaum ﬁom Jessica Schreyer (filed on February 1, 2023).
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Local Laws

The Amendment Petition and Supplement indicate that no additional waivers of local law
are needed for the modified layout and that Flint Mine Solar will comply with the applicable
substantive provisions of local law aside from the local laws previously waived by the Siting
Board in the Certificate Order.

In conclusion, as discussed in the Amendment Petition and above, the proposed
modifications for the Project are not expected to result in an increase in the environmental
impacts as compared to the Certificated Facility and, therefore, do not constitute a “revision”
under 16 NYCRR §1000.16(b). Consequently, a hearing will not be required.

Sincerely,

m@w@

Michelle L. Phillips
Secretary

cc: Service List
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NEW YORK STATE BOARD ON ELECTRIC
GENERATION SITING AND THE ENVIRONMENT

At a session of the New York State
Board on Electric Generation Siting
and the Environment held in the City
of Albany on March 28, 2023

BOARD MEMBERS PRESENT:

Tammy Mitchell, Alternate for
Rory M. Christian, Chair of the
New York State Public Service Commission

Sara Fitzsimons, Alternate for
Basil Seggos, Commissioner of the
New York State Department of Environmental Conservation

Kevin Malone, Alternate for
James V. McDonald, M.D., M.P.H., Acting Commissioner of the
New York State Department of Health

Vincent Ravaschiere, Alternate for
Hope Knight, Commissioner of the
New York State Department of Economic Development

John Williams, Alternate for
Richard L. Kauffman, Chair
New York State Energy Research and Development Authority

Case 18-F-0087 - Application of Flint Mine Solar LLC for a
Certificate of Environmental Compatibility and
Public Need Pursuant to Article 10 for
Construction of a Solar Electric Generating
Facility Located in the Towns of Coxsackie and
Athens, Greene County.

ORDER APPROVING AMENDMENT

(Issued and Effective March 28, 2023)
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Petition (Supplements) on November 4, 2022, and January 6, and
February 1, 2023. On February 16, 2023, the Secretary notified
Flint Mine Solar that the Project modifications proposed in the
Amendment Petition are not expected to result in an increase in
the environmental impacts as compared to the Certified Facility,
and do not constitute a “revision” under 16 NYCRR §1000.16(a)
and (b), and, consequently, no hearing would be required.
Through this Order, the requested amendment is approved subject

to the discussion below.

BACKGROUND

In granting Flint Mine Solar’'s Certificate, the Siting
Board made specific findings, in accordance with PSL §168. The
Board based these findings on an extensive review of the pre-
Certificate record, including the probable environmental impacts
of the construction and operation of the Project, including
potential impacts on: ecology, air, ground and surface water,
wildlife, and habitat (PSL §168[2][a]); public health and safety
(PSL §168[2][b]); cultural, historic, and recreational
resources, including aesthetics and scenic values (PSL
§168(2] [c]): and transportation, communication, utilities and
other infrastructure (PSL §168[2]([d]). The Siting Board's
findings also included an examination of the potential
cumulative impacts of emissions on the local community to
determine whether the construction and operation of the Project
would result in a significant and adverse disproportionate
environmental impact.

In accordance with PSL §168(3), the Siting Board
issued a Certificate based on a determination that: the Project
would be a beneficial addition to, or substitution for, the

electric generation capacity of the State (PSL §168{3]([a]): the
_3-
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of buried collection lines at certain locations to minimize
vegetation disturbance and associated visual impacts; changes in
proposed grading; and the use of single-axis trackers instead of
fixed tile PV arrays for certain locations in order to maximize
energy production. The Amendment Petition does not request
waivers of any local laws or changes to any Certificate
Conditions.

According to the Certificate Holder, the requested
modifications are precipitated by changes in the economy and
state of solar technology since it filed its Application on
May 22, 2020 (Application). Flint Mine Solar states that during
development of compliance and construction-phase drawings, it
identified several modifications needed to “enable the
Certificate Holder to construct a carefully sited, cost-
competitive solar facility in the current economic climate, and
given currently available solar generation technology,
consistent with the goals of the Climate Leadership and
Community Protection Act (CLCPA) and essentially maintain the
resolution of the issues achieved in the Settlement Layout.’?

The Certificate Holder further claims the proposed
changes are designed to avoid or minimize certain environmental
and resource impacts. For example, Flint Mine Solar claims the
Modified Layout will result in a decrease in impacts to wetlands
and a decrease in proposed tree clearing, and will eliminate
approximately 2.4 miles of access roads from the Certificated
Layout.3 Flint Mine Solar provided a memorandum prepared by its
consultant, Environmental Design & Research, Landscape

Architecture, & Environmental Services, D.P.C. (EDR), addressing

2 Amendment Petition, p. 5.
s Id., p. 9.
-5
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Siting Board's jurisdiction has not ceased, and it will consider
the instant request.

Pursuant to the regulations,’” the Secretary consulted
with the Department of Public Service staff (DPS Staff), the
Department of Environmental Conservation (DEC), and the
Department of Health (DOH) before concluding that the proposed
modification would not result in a significant adverse increase
to environmental impacts as compared to the Certificated Project
and, thus, does not constitute a “revision” that would require a

hearing under the regulations.?

COMMENTS

The comment period on the Amendment Petition ended on
September 28, 2022. Late-filed comments on the Amendment
Petition were received from Sleepy Hollow Lake, Inc. (SHL) on
October 6 and November 30, 2022, and on January 31 and March 24,
2023.

SHL's comments on the Amendment Petition included
arguments that the proposed multiple changes were significant
and constituted a ‘revision” under 16 NYCRR §1000.16(a) and
noted concerns about, and the difficulty in evaluating, the
impacts of the proposed changes upon stormwater because no Final
Stormwater Pollution Prevention Plan (SWPPP) had been submitted.
SHL commented that the proposed changes include significant
additional soil disturbance and grading which could potentially
impact stormwater runoff and water quality, which is a major
concern to SHL and its water system. In addition, SHL noted

concerns about Flint Mine Solar’s proposal to hire an

7 16 NYCRR §1000.16(a) .
8 February 16, 2023 Letter, p. 5.
_7-
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including the “relevant engineering design, performance or
operational changes proposed, with supporting documentation to
describe the nature of the changes caused by or related to the
amendment . " 11

As noted in the February 16, 2023 Letter, the
Secretary consulted with DPS Staff, DEC, and DOH after they
reviewed the proposed changes and concurred with the agencies
that the changes would not result in any significant new or
increase in adverse environmental impacts as compared to the
Certificated Project. The Secretary’'s letter included a
thorough review and addressed the potential impacts of the
proposed change for the Project related to visual impacts,
archeological, cultural and historic resources, wetlands and
streams, threatened and endangered species, and local laws,

which are briefly summarized below.

Visual

The Certificate Holder states that the proposed
modified PV array layout will result in a 14% reduction in total
acreage occupied by PV arrays (down from approximately 398 acres
to 347 acres). One entire PV array is proposed to be removed in
the northern portion of the Facility Area and some areas will be
expanded between U.S. Route 9W and the CSX railroad. The
expanded areas will be set back from public rights-of-way. In
addition, the Certificate Holders indicate that changes in the
PV array locations will result in minor shifts and relocation of
certain visual impact mitigation plantings as shown in

Attachment 1, Figure 3.12 The visual impact associated with the

i1 16 NYCRR §1000.16(b) (1) .
12 Amendment Petition, p. 10.
_9.-
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roadway corridors that are aligned toward the Facility.!4

Because the majority of proposed overhead collection lines will
be located adjacent to PV arrays, the potential need for
additional vegetative clearing will be limited, which in
combination are expected to "minimize newly visible area. 1® The
design and material of the modified overhead collection line,
including shielded, non-specular conductors and wood poles, will
be the same as those designed to minimize potential visual
impacts that were approved for the Certificate Facility.

In an effort to minimize vegetation disturbance and
associated visual impacts required to accommodate overhead
collection wires, the Certificate Holder proposed limited areas
of underground collection lines (2.3 miles of which are proposed
to be installed in trenches and 1.9 miles of which are proposed
to be installed using horizontal directional drilling) .16

We are advised that the visual impacts associated with
the changes in the Modified Layout and additional proposed
overhead collection lines are not expected to result in any
significant adverse increase in visual impacts as compared to
the Certificated Facility. Furthermore, visual mitigation
measures and a Visual Mitigation Planting Plan required by the

Certificate Order will remain applicable to the amended Project.

Archeological, Cultural and Historic Resources

Flint Mine Solar asserts that neither the Modified

Layout nor the additional overhead collection lines are expected

to result in any substantial visibility or adverse visual
14 1d.

15 1d.

6 [d., p. 9

“11-
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concurrence with the Phase 1B Addendum Survey findings and
recommendations and indicated that no additional archaeological
work is necessary.

We are advised that there are no adverse impacts to
archeological, cultural and historic resources that were not
previously included in the Application, as supplemented, and the
Modified Project will not result in significant adverse impacts
as compared to the Certificated Facility. Flint Mine Solar
remains obligated to comply with the Certificate Conditions
related to archeological, cultural and historic resources and to
submit a Visual Mitigation Planting Plan for the Modified
Project. In addition, Flint Mine Solar must submit a Cultural
Resource Avoidance, Minimization and Mitigation Plan as a
compliance filing. With these existing conditions and
mitigation measures in place, the proposed changes should not
result in increased impacts on archeological, cultural and

historic resources.

Wetlands and Streams

No PV panel arrays were proposed to be located in
State-regulated wetlands for the Certificated Layout and none
are proposed for the Modified Layout. Flint Mine Solar
estimates that impacts to federal wetlands will be slightly
reduced as a result of the reduction in acreage of PV panel
arrays in the Modified Layout. According to the Proposed
Modifications Memo, no protected streams will be impacted by the
changes in layout.

Although the Modified Layout will result in a smaller
PV panel array footprint, it will require approximately 9.3
acres of additional grading. According to EDR, the additional

grading is not expected to increase impacts to “any wetland or
13-
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As noted in the Secretary’'s February 16, 2023 Letter,
DPS and DEC Staff advised that the Modified Layout and
additional grading are not expected to result in any significant
adverse increase to environmental impacts as compared to the
Certificated Facility.2! Furthermore, DOH's Water Supply
Protection Staff reviewed the proposed changes in the Amendment
Petition, specifically considering whether the modified grading
plan raised any concerns for the Coxsackie Creek watershed, and
determined the proposed changes would not result in any
significant adverse increase to environmental impacts as
compared to the Certificated Facility.

The Certificate Holder must adhere to all relevant
Certificate Conditions, including the requirement that it
perform all construction, operation and maintenance in a manner
that avoids and minimizes adverse impacts to waterbodies,
wetlands, and the one-hundred-foot adjacent areas associated
with all State-regulated wetlands. Moreover, the Certificate
Holder must mitigate all wetiand impacts pursuant to the wetland
mitigation plan contained in the Joint Applicafion for Permit to
the U.S. Army Corps of Engineers and the Siting Board previously
submitted by EDR on June 23, 2021. With the above conditions
and mitigation measures in place, the Modified Layout does not
represent a significant increase in adverse effects as compared

to the Certificated Facility.

Threatened and Endangered Species

In its Amendment Petition, Flint Mine Solar states

that the Modified Layout will not result in a significant change

2l February 16, 2023 Letter, p. 4.
_15-
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compliance filing. With the above conditions and mitigation
measures in place, the Modified Layout does not represent a
significant increase in adverse effects as compared to the

Certificated Facility.

Local Laws

Flint Mine Solar is not requesting any waivers of
local laws with respect to the Amendment Petition. Flint Mine
Solar is required to comply with all applicable substantive
local laws, to the extent not previously waived by the Siting

Board in the Certificate Order .25

CONCLUSION

As discussed above, the proposed changes to the
Project, as set forth in the Amendment Petition and Supplements,
will not result in a significant adverse increase to
environmental impacts as compared to the Certificated Project.

The approval of this Amendment Petition does not
relieve Flint Mine Solar of the need to comply with the terms,
conditions, limitations, or modifications of the construction
and operation of the Facility authorized in the Certificate and
Flint Mine Solar will be required to comply with the procedures
for compliance filings, including filing and notice requirements

prior to any related construction.

The Board on Electric Generation Siting and the Environment
orders:

1. The determination of the Secretary that the
Amendment Petition of Flint Mine Solar LLC does not constitute a

“revision’ is adopted and, together with this Order, constitutes

25 Certificate Order, pp. 70 — 71.
17-
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Facility Description

The Flint Mine Project will provide approximately 175,000 megawatt hours (MWh) of renewable energy
produced from the sun, an amount roughly equivalent to the average annual electricity needs of the 21,000
homes in Greene County. The facility will include PV modules, inverters to convert direct current electricity
generated by the PV panels to alternating current electricity that can be delivered to the New York State electric
grid, as well as electrical collection lines, access roads, temporary construction staging and storage areas, and
possibly electrical battery storage devices. The facility will connect to the electric grid via a switchyard to be
constructed by Flint Mine Solar in the Town of Coxsackie in accordance with National Grid's specifications and
other regulations and standards.

Submission of Article 10 Application

On May 27, 2020 Flint Mine Solar LLC filed an application for a Certificate of Environmental Compatibility and
Public Need(CECPN) under Article 10 of the New York Public Service Law. This application can be found here or
here.

Proposed Facility Location Map
View the Proposed Facility Location Map

Article 10 Approval
The New York State Board on Electric Generation Siting and the Environment approved the Project and issued
the on August 4, 2021. The Article 10 certificate can be found here.

It's not uncommon for energy facility projects to refine and finalize project elements before breaking ground. In
this instance, DESRI has worked to refine Flint Mine Solar’s engineering and design as we move toward the start
of construction. That's why DESRI is now proposing several refinements, through an amendment to the project’s
approved Article 10 application, to improve and modernize the project’s original design plan in a number of
ways.


https://www.flintminesolarproject.com/
https://edrco.sharepoint.com/:f:/s/EDRProjects/EitWGnwl5k5El1xB0-7Qa00Bh5zejcbQmC9MT6glkF3S9Q?e=mS2KpA
https://documents.dps.ny.gov/public/MatterManagement/CaseMaster.aspx?MatterCaseNo=18-F-0087&submit=Search
https://a.storyblok.com/f/175296/x/fc04901154/2020-03-15_filing-notice-figure.pdf
https://edrco.sharepoint.com/sites/EDRProjects/Shared%20Documents/Forms/AllItems.aspx?id=%2Fsites%2FEDRProjects%2FShared%20Documents%2F17014%20Flint%20Mine%20Solar%2FFlint%20Mine%20Solar%20%2D%20Public%20Files&p=true&ga=1
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It's important to note that the proposed refinements in the Article 10 amendment do not materially change the

project footprint in any way. Thanks to technology improvements, we can refine the design in a several ways
that maintain — and in some cases, reduce — potential impacts to the community, wildlife and cultural
resources, as compared with earlier designs. For example, the changes would reduce land usage. The changes
to the project will not cause increased issues with stormwater runoff in the neighborhood.

DESRI

The Flint Mine Solar Project was developed by affiliates of Hudson Energy Development and Amber
Infrastructure from 2016 until June 30, 2022 when it was sold to D. E. Shaw Renewable Investments (DESRI).
DESRI is now the long term owner of the project and responsible for bringing the project through construction.
DESRI and its affiliates develop, acquire, own, and operate long-term contracted renewable energy assets in the
U.S. DESRI's portfolio of contracted, operating and in-construction renewable energy projects currently includes
more than 65 solar and wind projects representing more than 6 GW of aggregate capacity.

For additional question please send us a note at Info@flintminesolarproject.com



mailto:Info@flintminesolarproject.com
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of buried collection lines at certain locations to minimize
vegetation disturbance and associated visual impacts,; changes in
proposed grading. and the use of single-axis trackers instead of
fixed tile PV arrays for certain locations in order to maximize
energy production. The Amendment Petition does not request
waivers of any local laws or changes to any Certificate
Conditions.

According to the Certificate Holder, the requested
modifications are precipitated by changes in the economy and
state of solar technology since it filed its Application on
May 22, 2020 (Application). Flint Mine Solar states that during
development of compliance and construction-phase drawings, it
identified several modifications needed to “enable the
Certificate Holder to construct a carefully sited, cost-
competitive solar facility in the current economic climate, and
given currently available solar generation technology,
consistent with the goals of the Climate Leadership and
Community Protection Act (CLCPA) and essentially maintain the
resolution of the issues achieved in the Settlement Layout.’?

The Certificate Holder further claims the proposed
changes are designed to avoid or minimize certain environmental
and resource impacts. For example, Flint Mine Solar claims the
Modified Layout will result in a decrease in impacts to wetlands
and a decrease in proposed tree clearing, and will eliminate
approximately 2.4 miles of access roads from the Certificated
Layout .3 Flint Mine Solar provided a memorandum prepared by its
consul tant, Environmental Design & Research, Landscape

Architecture, & Environmental Services, D.P.C. (EDR), addressing

2 Amendment Petition, p. 5.
S Id., p. 9.
_5-
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Siting Board’'s jurisdiction has not ceased, and it will consider
the instant request.

Pursuant to the regulations,’” the Secretary consulted
with the Department of Public Service staff (DPS Staff), the
Department of Environmental Conservation (DEC), and the
Department of Health (DOH) before concluding that the proposed
modification would not result in a significant adverse increase
to environmental impacts as compared to the Certificated Project
and, thus, does not constitute a “revision’ that would require a

hearing under the regulations.®

COMMENTS

The comment period on the Amendment Petition ended on
September 28, 2022. Late-filed comments on the Amendment
Petition were received from Sleepy Hollow Lake, Inc. (SHL) on
October 6 and November 30, 2022, and on January 31 and March 24,
2023.

SHL s comments on the Amendment Petition included
arguments that the proposed multiple changes were significant
and constituted a “revision” under 16 NYCRR §1000.16(a) and
noted concerns about, and the difficulty in evaluating, the
impacts of the proposed changes upon stormwater because no Final
Stormwater Pollution Prevention Plan (SWPPP) had been submitted.
SHL commented that the proposed changes include significant
additional soil disturbance and grading which could potentially
impact stormwater runoff and water quality, which is a major
concern to SHL and its water system. In addition, SHL noted

concerns about Flint Mine Solar’'s proposal to hire an

7 16 NYCRR §1000.16(a) .
8 February 16, 2023 Letter, p. 5.
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compliance filing. With the above conditions and mitigation
measures in place, the Modified Layout does not represent a
significant increase in adverse effects as compared to the

Certificated Facility.

Local Laws

Flint Mine Solar is not requesting any waivers of
local laws with respect to the Amendment Petition. Flint Mine
Solar is required to comply with all applicable substantive
local laws, to the extent not previously waived by the Siting

Board in the Certificate Order .25

CONCLUSION

As discussed above, the proposed changes to the
Project, as set forth in the Amendment Petition and Supplements,
will not result in a significant adverse increase to
environmental impacts as compared to the Certificated Project.

The approval of this Amendment Petition does not
relieve Flint Mine Solar of the need to comply with the terms,
conditions, limitations, or modifications of the construction
and operation of the Facility authorized in the Certificate and
Flint Mine Solar will be required to comply with the procedures
for compliance filings, including filing and notice requirements

prior to any related construction.

The Board on Electric Generation Siting and the Environment
orders:

1. The determination of the Secretary that the
Amendment Petition of Flint Mine Solar LLC does not constitute a

‘revision” is adopted and, together with this Order, constitutes

25 Certificate Order, pp. 70 — 71.
17-
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Will the Project result in the relocation of an existing facility from one part of NYS to another: Yes [] No i/
If yes complete Attachment B: Intermunicipal Move Determination

Will the project result in the relocation from another state or country: Yes {J No
If yes, list state, municipality and/or cauntry:

Describe the reasans why the GCIDA’s financial assistance is necessary and the effect the Project will have on the applicant’s
business or operations. Address competitiveness, project shortfalls, and any factors that make financial assistance necessary.
Eligibility will be based in part by the response. Use additional pages, as necessary.

See Appendix 1 - Section 3.

Please confirm by initializing the appropriate response relating to the likelihood that the project would not be undertaken BUT
FOR the financial assistance provided by the GCIDA:  Likely [  Not Likely ]
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Flint Mine Solar, LLC GCIDA Application
Appendix 1
Section 1 - Business Description

Flint Mine Solar, LLC (“Applicant”) is a special purpose company formed to
develop the 100 MWAC Flint Mine Solar project (“Project”) in Greene County, NY. The
Applicant is jointly owned by Amber US Investments Holdings Limited, a subsidiary
of Amber Infrastructure Group Holdings Limited (Amber) and Hudson Energy
Enterprises, LLC (Hudson). Amber is a development and investment company that
has extensive experience in developing, financing, building, owning and operating
various kinds of energy infrastructure projects. Hudson’s principals have a total of
40+ years of experience developing utility scale renewable energy projects in New
York State (“NYS”).

The Project will produce approximately 175,000 MWh of electric energy and
capacity that will supply the lower Hudson Valley sector (Zone G of the NYS wholesale
electric market operated by NYISO), an amount of energy equivalent to the annual
average usage of all the residential electric customers in Greene County
(approximately 17,500 homes). As detailed in the Project’s Article 10 application to
the NYS Energy Siting Board, the construction and operation of the Project will have
minimal local environmental impacts, but will displace a significant amount of electric
energy that would otherwise have been generated by conventional, fossil-fuel fired
power plants, which displacement will produce both (i) measurable air quality
improvements, and (ii) a significant reduction in carbon emissions from the electric
utility sector in NYS. Along with the construction of the largest new renewable energy
facility in New Yorks’s Hudson Valley, the Applicant will also be responsible for the
acquisition and preservation of the nearby Flint Mine Hill, a national historic
landmark, along with the preservation and management of almost three hundred
acres of one of the region’s largest grassland bird winter habitat habitats. It is
anticipated that the construction of the Project will employ a total of 250 workers
over an 18-24-month period whilethe operation of the Project will permanently
create work for one FTE employee.

Section 2 - Provide narrative describing the Project such as new build, and/or
equipment purchase, page 5

As noted above, the Applicant is proposing to construct the Project in the Towns of
Athens and Coxsackie. It will be interconnected to two separate 115 kV transmission
lines owned by National Grid that cross the Project site. One of these 115kV lines
originates at the LaFarge substation in Albany County and currently terminates at the
Pleasant Valley substation east of the Hudson River in Dutchess County; the second
line of these two 115kV lines originates at the Feura Bush substation in Albany County
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to the north and terminates at the North Catskill substation in Leeds. The Project will
fund the design and construction of a new interconnection switchyard at the Project
site, along with accompanying system upgrades on each of the two National Grid
115KV circuits, at a total cost of approximately $14 million. A new Project substation
will use a 34.5kV/115kV transformer that will allow the simultaneously
interconnection of the Project to both 115kV circuits via the five-breaker ring
configuration switchyard, enabling the Project to deliver both energy and capacity
into the Zone G electrical grid.

The construction of the Project will require a steel racking system that will hold the
photovoltaic (PV) panels with the racking system resting on steel piles that will be
driven (or screwed) into the ground. The electricity generated by the PV panels will
be direct current (DC) which will be transformed to higher voltage alternating current
(AC) via inverters and transformers stationed throughout the Project.The collection
system will comprise multiple 34.5kV medium voltage cables to transmit the AC
electricity from each inverter to the substation. While some new access driveways
will be constructed to build the Project and provide O&M access to the PV panels,
inverters and transformers during operation, to the extent possible the Applicant will
utilize existing farm roads. Each parcel of land hosting photovoltaic modules or other
equipment will be surrounded by conventional chain-link perimeter fencing for
security.

All of the equipment installed by the Project will be new. As detailed below, material
used to construct the access roads will be acquired locally to the extent available.

Given the transformation of the NYS electricity system that is currently underway, it
is anticipated that energy storage devices will be installed at some point at the Project,
although the precise timing is dependent on how and when the necessary tariffs and
rules are developed by the state and the system operator.
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Section 3 - Describe the reasons why the GCIDA’s financial assistance is
necessary—competitiveness, shortfalls, other factors that make financial
assistance necessary, page 6

Prior to the deregulation of the electric power sector in NYS the local property taxes
levied on utility-owned generating plants were passed along in their entirety to the
utility’s ratepayers, without any impacts on competitiveness, as there was no
competition in the utility sector at that time. That cost-plus approach to power plant
taxation ended with the introduction of competition into the electric generating
business, with all new power plants - renewable and conventional alike -- in the
NYISO market now developed, built and operated by non-utility entities that must
compete with one another to sell into the wholesale energy and capacity markets.
New power plants disadvantaged by open-ended real property tax liabilities are not
financially viable and will not get built. Renewable energy facilities are especially
disadvantaged by New York’s high property tax regime, because up to 80% or more
of their cost of production can come from equipment that could be described as real
property, whereas only approximately 20% to 40% of the lifetime costs of a fossil
plant come from power generating equipment, with most of the remaining costs being
for fuel.

And new renewable energy projects that participate in the NYSERDA RPS program
must operate in a fixed-price environment, in which the revenue earned by these
projects is usually fixed over their operating lives, without any annual cost-adders or
inflation adjustments, which means that all the costs of building and operating clean
energy projects must be known as well, including in particular local property
taxation. To the Applicant’s knowledge, no new wind or solar energy plants have been
built in NYS without a contract to sell Renewable Energy Credits under contract to
NYSERDA. At the time when the Applicant made it proposal to NYSERDA, no
escalation was allowed in any bidders’ price. Project developers can win a NYSERDA
REC purchase contract only by participating in a competitive solicitation with other
projects in which the lowest price bidders win. Without a local Payment-in-lieu-of
Taxes (PILOT) tax agreement that sets the level of annual payments to the
municipalities and school districts by the Project, at least for the duration of the debt
to be incurred by the Project, generally 20 to 30 years, new wind and solar energy
projects in NYS would not be financially viable. To the Applicant’s knowledge, no new
utility scale wind or solar energy projects have been built in NYS without an IDA Pilot
or similar local tax agreement that specifies the Project’s property tax liability over
the term of the agreement.

Separately, the Project’s capital cost budget, and its pro forma financials, assume that
the Project will be eligible for an exemption from the 8% sales tax that would
otherwise be applied to the approximately $ 207 million of capital goods and
equipment needed to build the facility.
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Section 4 - Describe list any other benefits the project will provide to
employees or the community

To the owners knowledge Flint Mine Solar will be the largest new renewable energy
project in the Hudson Valley, and thus will be an important part of the State’s Climate
Leadership and Community Protection Act (CLCPA) statutory targets, which are 70%
renewable by 2030 and 100% zero emissions by 2040 by displacing energy from
fossil-fired power plants that currently comprise the bulk of the generating sector
with electric energy from renewable wind and solar projects.

The Flint Mine Solar project will achieve multiple important environmental benefits:

1. Climate benefits tied to the reduction in CO2 from the electric generating
sector.

2. Grassland bird habitat preservation provided by the preservation of a ~300-
acre winter raptor habitat, important to the winter foraging of both Northern
Harriers and Short-eared Owls, along with other grassland birds.

3. Open space preservation for the approximately 1,500 acres of land to be
acquired by the Project, only 650 acres of which will be used to host PV panels,
with much the rest to be protected from other kinds of development

4. A post-construction survey will examine the extent to which grassland birds
may habituate in and around the solar project once it is installed and
operating.

In addition to the employment created during construction and operation, the
approximately $270 million Flint Mine project will be a significant new increase in
the revenue base of Greene County, and its two host Towns of Coxsackie and Athens.
The annual revenue payable to local jurisdictions by the PILOT and Host Community
Agreements of $900,000 per annum, represents a 1000% increase over the
approximately $80,000 of local tax payments currently being made by the owners of
the land to be acquired by Applicant. In addition, the Applicant will make annual
Special District tax payments between approximately $124,000 and $244,000 per
annum, pending changes to the New York State Department of Taxation and Finance’s
assessment methodology for renewables.

The acquisition of the land needed to build the Project will inject up to $15 million
into the local economy, including a substantial amount of ongoing stimulus in the
form of annual lease payments to the owners of an additional 140 acres of land that
will be leased by the Applicant.
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Appendix 2

Sources & Uses

Sources of Funds Uses of Funds
Equity (Including Tax Equity) $ 65,389,600 | Panels, Inverters, Racking $ 79,650,000
Debt? $207,070,000 | EPC & Materials* $ 89,739,000
POI Switchyard* $ 14,341,000
Battery Energy Storage* $ 41,208,000
Substation (115 kV)* $ 6,706,000
Spare Parts* $ 2,536,000
Owner's Engineer $ 2,082,000
Legal/Closing $ 2,698,000
Development Costs and Fee $ 22,000,000
Land Acquisition $ 11,500,000
Total Sources $272,459,600 |Total Uses $272,460,000
Requested Sales & Use Tax Exemption*® $154,530,000
Requested Mortgage Recording Tax Exemption® $207,070,000
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Name Parcel Number
Tao Fai Lee 87.00-4-14
Frank Drewello 87.00-4-4
Frank Micalizzi 87.00-4-3
87.00-4-13
Carla Picayo 87.00-4-12.2
87.00-4-10
Thomas Murphy 87.00-2-9
Frank & Diane Oringer 87.00-2-8
Mary Lou Zimmermann (9W East) 87.00-1-21
Stephen Ritter, Herman Ritter, Richard Ritter 88.00-1-41
Eric Meier, with David Meier and Helen B. Meier, Life Tenants 70.00-4-27
104.00-3-30
GDM Solar, LLC, Giuseppe Multari and Domenica Multari 104.00-3-31
104.00-3-32
Giovanni and Ida Monteleone Siciliano 104.00-3-35
Lloyd Zimmermann (9W West) 87.00-1-20
Matthew A.Romito 70.00-4-9
Quaker Ridge Capital Corp. 104.00-2-28.2
Cipitelli Bros. Realty Corporation 104.00-3-25
Robinson/Lunderman 87.00-2-16
Smith 70.00-4-21
Renato Rotondi 104.00-3-16
87.00-3-6
Luciana & Giuseppina Agovino 87.00-1-16

87.00-1-18
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EXHIBIT I
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EXHIBIT J
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EXHIBIT K
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(Q UNIFORM TAX EXEMPTION POLICY RESOLUTION

A regular meeting of the Greene County Industrial Development Agency, Greene County,
State of New York, was convened in public session on October 21,1998 at 4:30 o'clock p.m. at
Catskill, New York.

The meeting was called to order by the Chairman and, upon roll being called, the following
members were:

PRESENT:

Willis Vermilyea Chairman
Cy DeLucia Member
Daniel Frank Member
Bruce Whittaker Secretary

ABSENT:

Hugh Quigley Member

Q THE FOLLOWING PERSONS WERE ALSO PRESENT:

Paul J. Goldman, Esq. Segel, Goldman & Mazzotta, P.C.,
Agency Counsel

Peter J. Markou Greene County Industrial Development Agency,
Executive Director

On motion duly made and seconded, the following resolution was placed before the members
of the Greene County Industrial Development Agency, to wit:

RESOLUTION READOPTING THE UNIFORM TAX
EXEMPTION POLICY OF THE GREENE COUNTY
INDUSTRIAL DEVELOPMENT AGENCY PURSUANT TO
GENERAL MUNICIPAL LAW SECTION 874.

WHEREAS, the Greene County Industrial Development Agency (the “Agency") is
authorized and empowered by the provisions of Chapter 1030 of the 1969 Laws of New York,
constituting Title I of Article 18-A. of the General Municipal Law, Chapter 24 of the Consolidated
Laws of New York, as amended (the "Enabling Act") and Chapter 312 of the Laws of 1972,

constituting Section 895-j of said General Municipal Law (said Chapter and the Enabling Act being
J hereinafter collectively referred to as the “"Act") to promote, develop, encourage and assist in the

MADATAV08M\6375\RESOL.UTP
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'-f/) acquiring, constructing, reconstructing, improving, maintaining, equipping and furnishing of
industrial, manufacturing, warehousing, commercial, civic facilities, research and recreation
facilities, among others, for the purpose of promoting, attracting, encouraging and developing
economically sound commerce and industry to advance the job opportunities, health, general
prosperity and economic welfare of the people of the State of New York, to improve their prosperity
and standard of living, and to prevent unemployment and economic deterioration; and

WHEREAS, to accomplish its stated purposes, the Agency is authorized and empowered
under the Act to acquire, construct and install certain projects, and to convey said projects or to lease
said projects (with or without an obligation to purchase), and to offer financial and tax incentive
programs; and

WHEREAS, the Agency confers a financial advantage upon a company that participates in
a project described above in the form of a Sales and Use Tax Exemption and a Mortgage Recording
Tax Exemption; and

WHEREAS, pursuant to General Municipal Law Section 874, the Agency shall establish a
uniform tax exemption policy, with input from affected tax jurisdictions, which shall be applicable
to the provision of financial assistance by the Agency in connection with a project and shall provide
guidelines for the claiming of real property, mortgage recording, and sales tax exemptions by a
participating company.

WHEREAS, pursuant to General Municipal Law Section 874 notice of a public hearing to
be held on the review and readoption of the Agency’s Uniform Tax Exemption Policy (the “Public
Hearing™) was sent to the Chief Executive Officer of each affected tax jurisdiction. The notice
allows for an opportunity for the affected tax jurisdictions to write to the Agency with questions or
comments concermning the Uniform Tax Exemption Policy and informs the affected tax jurisdictions
of their opportunity for input on at the Public Hearing.

WHEREAS, there was no correspondence received from any affected tax jurisdiction before
the Public Hearing for the Agency.

WHEREAS, on October 14, 1998, at 12:00 o'clock p.m. at Catskill, New York, the Public
Hearing was held. The minutes of the Public Hearing are annexed hereto as Exhibit "A." An
individual from the Catskill Chamber of Commerce spoke in support of the Uniform Tax Exemption
Policy. No members from the affected tax jurisdictions were in attendance.

NOW, THEREFORE, BE IT RESOLVED by the members of the Greene County Industrial
Development Agency, as follows:

1. The Agency’s Uniform Tax Exemption Policy is hereby readopted in the form and
substance annexed hereto as Exhibit "B" pursuant to General Municipal Law Section 874.

2 M:ADATA087\W6375\RESOL.UTP
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Q 2. The Chairman of the Agency is hereby authorized to do such further things or
perform such acts as may be necessary or convenient to implement the provisions of this resolution.

3. This resolution shall take effect immediately.

The question of the adoption of the foregoing resolution was duly put to vote on roll call,
which resulted as follows:

Willis Vermilyea Chairman voting _ves
Bruce Whittaker Secretary voting __yes
Cy DeLucia Member voting __vyes
Daniel Frank Member voting __ves
Hugh Quigley Member voting _absent

The resolution was thereupon declared duly adopted.

3 M:ADATA\208\637S\RESOL.UTP
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O STATE OF NEW YORK )
) SS.:
COUNTY OF GREENE )

I, the undersigned Secretary of the Greene County Industrial Development Agency, DO
HEREBY CERTIFY:

That I have compared the annexed extract of the minutes of the meeting of the Greene
County Industrial Development Agency (the “Agency”), including the resolutions contained therein,
held the 21st day of October, 1998, with the original thereof on file in my office, and that the same
is a true and correct copy of the proceedings of the Agency and of such resolutions set forth therein
and of the whole of said original insofar as the same related to the subject matters referred to therein.

IFURTHER CERTIFY that all members of said Agency had due notice of said meeting, that
due notice of said meeting was given to the public and news media as required by Article 7 of the
Public Officers Law and that the meeting was open to the public and that public notice of the time
and place of said meeting was duly given in accordance with Article 7 of the Public Officers Law.

I FURTHER CERTIFY that there was a quorum of the members of the Agency present
throughout said meeting.

O I FURTHER CERTIFY that, as of the date hereof, the attached resolution is in full force and
effect and has not been amended, modified or repealed.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed the seal of said Agency

this £¥ day of October, 1998.
(Gl St lon

Bruce Whittaker, Secretary

(SEAL)

4 M:\DATA\208\6375\RESOL.UTP
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() GREENE COUNTY INDUSTRIAL DEVELOPMENT AGENCY
- UNIFORM TAX EXEMPTION POLICY AND GUIDELINES

The general policy of the Greene County Industrial Development Agency (the "Agency") is
to grant applicants real property tax abatements and exemptions from sales, use and mortgage
recording taxes as described below. The Agency may grant enhanced benefits on a case by case
basis for a project expected to have a significant economic impact on Greene County, as determined
by the Agency, which enhanced benefits shall be determined and granted in the sole and absolute
discretion of Agency.

A, Real Property Taxes.

The Agency maintains a policy for the provision of real property tax abatements for qualified
projects. The abatement provided applies to value added by construction or renovation and the
existing parcel involved; provided, however, in no event will the involvement by the Agency result
in revenue to the affected tax jurisdictions in any tax year less than the revenues received in the tax
year preceding involvement by the Agency, except as set forth on Exhibit "A" hereto for IDA owned
commercial park property or IDA owned development property, which shall be determined in the
sole discretion of the Agency. The period of the exemption varies in length, but will not exceed
twenty (20) years, as set forth on Exhibit "A", unless a deviation in the maximum length is approved
Y by the Agency, in the sole and absolute discretion of the Agency. The Agency’s policy results in
( ) a graduated schedule of abatement applicable to County, Municipal and School taxes for the type
of project set forth on Exhibit "A" attached hereto. Special district charges or special assessments
will not be entitled to an exemption under the Pilot Agreement. The schedule attached hereto as
Exhibit "A" is the Uniform Tax Policy of the Agency. Each schedule will result in increasing
percentages of taxes due as set forth on Exhibit "A" attached hereto. Eligible projects include
industrial projects (i.e. manufacturing, remanufacturing, assembly, process, product research and
development, etc.) and non-industrial projects (i.e. warehouse, wholesale/distribution, qualified
retail, office, hotel, etc.).

Any deviations from the standard policy will be made only with the specific approval of the
Agency based on the factors listed in Paragraph E and those described in the New York State
General Municipal Law Section 874(4)(a). Additionally, the Agency shall notify the affected tax
jurisdictions of the proposed deviation from such policy and the reasons therefore.

The Agency will use existing tax data to negotiate the payment in lieu of tax agreement and,
therefore, Appraisals will not normally be required.

B. Payment in Lieu of Taxes.

Upon approval of the Agency, each project may receive an abatement in the form of a

Payment in Lieu of Tax Agreement ("PILOT Agreement") in a form acceptable to the Agency for

O the type of project listed on Exhibit "A". The Agency will consider project factors, similar to those
described in paragraph E herein, when determining the amounts to be paid under the PILOT

MADATA2087\003\UNITAX.POL
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O Agreement. A copy of the PILOT Agreement will be forwarded to each of the affected tax

~ jurisdictions within fifteen (15) days of execution. Unless otherwise agreed by the Agency, with
input from the affected tax jurisdictions, such payments shall be allocated among the tax
jurisdictions in proportion to the amount of real property tax and other taxes which would have been
received by each affected tax jurisdiction had the project not been tax exempt due to the status of the
Agency involved in the project.

The PILOT payments will be secured by a first priority PILOT mortgage on the subject
facility so as to secure the PILOT Payments with the equivalent priority to regular tax payments.

C. Sales and Use Tax Exemptions.

1) Purchases of construction materials and equipment rentals and purchases of project
related equipment, furnishings and services are made as agent for the Agency, and are therefore
afforded full exemption from local and New York State Sales and Use Taxes until the project is
completed (i.e. certificate of occupancy) or until the date certain established by the Agency on a
project-by-project basis. Operating and maintenance expenses of projects are not incurred as agent
of the Agency, and no sales tax exemption is provided thereof.

2) All project applicants must agree in writing to file with the New York State

Department of Taxation, in form and at times required, an annual statement of the value of all sales

- and use taxes exemption claimed in connection with the facility in full compliance with Section
!\1_> 875(8) of the General Municipal Law, and any other statutory or regulatory requirements.

D. Mortgage Recording Tax Exemptions.

1) The Agency’s policy is to permit mortgage recording tax exemptions on all project
related financing to the full extent permitted by New York State Law, whether or not the Agency has
issued its bonds to finance the Project.

2) The Agency may, in its sole discretion, permit mortgage recording tax exemptions
on non-project related financings, (i.e. second mortgages on the project to secure subordinated
indebtedness of the project applicant). In determining whether to permit such exemptions on non-
project related financing, the Agency shall consider such factors as it deems appropriate, including,
but not limited to, the use of the property, the degree of investment, the degree and nature of the
employment and the economic condition of the areas in which the facility is located.

E. Deviations.

In addition to or in lieu of the foregoing the Agency may determine, on a case by case basis,
to deviate from the guidelines described above or provide enhanced benefits for a project expected
to have significant impact in the locality where the project will be located. Any deviations from the
guidelines set forth above requires the written notification by the Agency to the chief executive

2 M:ADATAR0B7WO0\UNITAX.POL
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O officer of each affected tax jurisdictions. The Agency may consider any or all of the following
factors in making such determination, no single one of which is determinative:
1) The nature of the proposed project (i.e. manufacturing, commercial, civic, etc.).
2) The nature of the property before the project begins (i.e. vacant land, vacant building,
etc.).
3) The economic condition of the area at the time of the application and at the economic
multiplying effect the project will have on the area.
4) The extent to which the project will create or retain permanent, private sector jobs,

the number of jobs to be created/retained, and/or the salary ranges of such jobs.
5) The estimated value of tax exemptions to be provided.

6) The economic impact of the project and the proposed tax exemptions on affected tax
jurisdictions.

7) The impact of the proposed project on existing and proposed businesses and
economic development projects in the vicinity.

8) The amount of private sector investment generated or likely to be generated by the
proposed project.

9) The likelihood of accomplishing the proposed project in a timely fashion.

10)  The effect of the proposed project upon the environment and surrounding property.

11)  The extent to which the proposed project will require the provision of additional
services including, but not limited to, educational, transportation, emergency medical

A or police and fire services.
) 12)  The extent to which the proposed project will provide additional sources of revenue
for municipalities and school districts in which the project is located.

13)  The extent to which the proposed project will provide a benefit (economic or
otherwise) not otherwise available within the municipality in which the project is
located.

14)  The length and duration of the Project.

F. Recapture of Benefits.

The Agency, at its sole discretion and on a case-by-case basis, may determine, (but shall not
be required to do so) with respect to a particular project, that a project has failed to meet its intended
goals and to require the project applicant to agree to the recapture by the Agency of the value of any
or all exemptions from taxation granted with respect to the project by virtue of the Agency’s
involvement. Events that the Agency may determine will trigger recapture may include, but not be
limited to:

1 Sale or closure of the facility;

2) Significant employment reduction;

3) Significant change in use in facility;

4) Significant change in business activities or project applicant or operator; or

3 M:ADATA\2087\003\UNITAX.POL
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{D 5) Material noncompliance with or breach of terms of Agency transaction documents
- or of zoning or land use laws or regulations or federal, state or local environmental
laws or regulations.

If the Agency determines to provide for the recapture with respect to a particular project, the
Agency also shall, in its sole discretion and on a case-by-case basis, determine the timing and
percentage of recapture.

Dated: , 1998.
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1AL
O EXHIBIT "A
TYPES OF UNIFORM TAX EXEMPTION POLICY

PORTION OF
PROPERTY
SUBJECTTO

TYPE LENGTH OF EXEMPTION TAXATION

1. Industrial/Manufacturing 20 years 5% increase
per year

2. Warehouse and Distribution 15 years Year Amount
1 10%
2 20%
3 30%
4 40%
5 50%
6 55%
7 60%
8 65%
9 70%

r ) 10 75%
A 11 80%

12 85%
13 90%
14 95%
15 100%

3. Hotel Facility 15 years Year Amount
1 10%
2 20%
3 30%
4 40%
5 50%
6 55%
7 60%
8 65%
9 70%
10 75%
11 80%
12 85%
13 90%
14 95%

Q 15 100%
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K) 4. Office Buildings 15 years Year Amount
e 1 20%
2 20%
3 40%
4 40%
5 50%
6 55%
7 60%
8 65%
9 70%
10 75%
11 80%
12 85%
13 90%
14 95%
15 100%
5. Technology 20 years 5% increase
per year
6. Ski Facility 20 years 5% increase
B ) ' per year
7. Health Care Facilities 15 years Year Amount
1 10%
2 20%
3 30%
4 40%
5 50%
7 60%
8 65%
9 70%
10 75%
11 80%
12 85%
13 90%
14 95%
15 100%
8. Agriculture and Food Processing 20 years 5% increase
per year

6 M:ADATA2087W00\UNITAX.POL
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m 0. IDA Owned Commercial Park Exempt - No
Tt or Development Property PILOT

Payments

at all
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Greene County Industrial Development Agency

INCENTIVE POLICY FOR SOLAR PROJECTS

1. Background — With NYS adopting an aggressive goal for renewable energy generation there is increasing
interest by energy developers to construct new solar projects. The GCIDA acknowledges that these
projects generally cannot be built without tax exemptions and other state or federal incentives. These
projects require negotiations on property taxes early in the development of their financial proforma and
as such the IDA is required to conduct its analysis on projects that have significant hurdles beyond taxes
and in many cases do not proceed due to some other factor outside the GCIDA’s control. Given the
increase in interest and the extensive time required for the IDA to conduct project evaluations, the agency
has adopted the following policy to guide assistance to these projects.

2. Project Size

The GCIDA will only consider projects with a rated capacity of 5SMW or larger. Projects smaller than 5SMW
may be considered on a case by case basis at the sole discretion of the GCIDA under the following
conditions;

e Project must be related to providing electrical service to an existing or proposed business that is
located in Greene County.

e The project must demonstrate that it was unable to negotiate a PILOT with the local taxing
jurisdictions as provided for in NYS Real property Tax Law Section 487.

e The project must demonstrate that it will provide the existing/proposed business with a
significant saving in their electric costs.

3. Term of Incentives — The GCIDA will cap any proposed PILOT on solar projects at 20 years. The GCIDA
may, at its sole discretion, approve a longer term PILOT but only when such PILOT will provide additional
or enhanced benefits to the local community which may include, but is not limited to providing funding
and/or power to a community solar project.

4. Application Fee — To address the time requirements of the GCIDA in the development of an incentive
package and the uncertainty of projects moving to implementation, the GCIDA will require the payment
of a supplemental application fee. Solar developers seeking GCIDA assistance will be required to pay the
standard application fee as well as a supplemental processing fee. The supplemental processing fee shall
cover the GCIDA’s expenses to undertake an analysis, to include a cost benefit analysis of the project as
necessary to develop a formal incentive offering to the project. The supplemental fee shall be set at 5%
of the estimated standard GCIDA Transaction Fee. The GCIDA standard Transaction Fee is based on the
current fee schedule as posted on the GCIDA website of the total cost of the proposed project. If the
project moves forward, the GCIDA will provide a credit against the final Transaction Fee in an amount of
50% of the supplemental fee paid.
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LOCAL LAW NUMBER 1 OF 2022
A LOCAL LAW establishing the Greene County Solar Energy System PILOT Law.
BE IT ENACTED, by the Legidlature of the County of Greene, as follows:

81. Title
This Local Law may be cited as the “ Solar Energy System PILOT Law of the County of Greene,
New York.”

82. Purpose

This Local Law is adopted to ensure that the benefits of the community’s solar energy resource
are available to the entire community, by promoting the installation of solar energy generating
equipment through a payment-in-lieu-taxes (PILOT), granting reduced costs to system
developers and energy consumers, and providing a revenue stream to the entire community.

83. Authority

This Local Law is adopted under the authority granted by

1. Article IX of the New Y ork State Constitution, 82(c)(8),

2. New York Statute of Local Governments, 8§ 10 (5),

3. New York Municipal Home Rule Law, 8 10 (1)(i) and (ii) and 810 (1)(a)(8), and
4. New York Real Property Tax Law § 487(9).

84. Definitions

1. “Annua Payment” means the payment due under a PILOT Agreement entered into pursuant to
Real Property Tax Law § 487(9).

2. “Annual Payment Date” means January 1% of each year.

3. “Capacity” means the manufacturer's nameplate capacity of the Solar Energy System as
measured in kilowatts (kW) or megawatts (MW) AC.

4. “Owner” means the owner of the property on which a Solar Energy System is located or
installed, their lessee, licensee or other person authorized to install and operate a Solar Energy
System on the property.

5. “Residential Solar Energy Systems’ means a Solar Energy System with a nameplate
generating capacity less than 50 kW AC in size, installed on the roof or the property of a
residential dwelling (including multi-family dwellings), and designed to serve that dwelling.

6. “ Solar Energy Equipment” means collectors, controls, energy storage devices, heat pumps and
pumps, heat exchangers, windmills, and other materials, hardware or equipment necessary to the
process by which solar radiation is (i) collected, (ii) converted into another form of energy such
as thermal, eectrical, mechanical or chemical, (iii) stored, (iv) protected from unnecessary
dissipation and (v) distributed. It does not include pipes, controls, insulation or other equipment
which are part of the normal heating, cooling, or insulation system of abuilding. It does include
insulated glazing or insulation to the extent that such materials exceed the energy efficiency
standards required by New York law.

7. “Solar Energy System” means an arrangement or combination of Solar Energy Equipment
designed to provide heating, cooling, hot water, or mechanical, chemical, or electrical energy by
the collection of solar energy and its conversion, storage, protection and distribution.
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85. PILOT Required

1. The owner of a property on which a Solar Energy System is located or installed (including any
improvement, reconstruction, or replacement thereof), shall enter into a PILOT Agreement with
the County of Greene consistent with the terms of this Local Law, excepting

a) Residential Solar Energy Systems

b) Solar Energy Systems that do not seek or qualify for an exemption from real property
taxes pursuant to Real Property Tax Law 8§ 487(4).

2. The Lessee or licensee of any owner of a property required to enter into a PILOT Agreement
by this section, which owns or controls the Solar Energy System, may enter into the PILOT
Agreement on behalf of the owner of the property.

3. Upon receipt of any notification from an owner or other person of intent to install a Solar
Energy System, the Greene County Administrator or his/her designee shall immediately, but in
no case more than sixty days after receipt of the notification, notify the owner or other person or
party of the requirement to enter into a PILOT Agreement pursuant to the terms of this Local
Law.

4. Nothing in this Local Law shall exempt any requirement for compliance with state and local
codes for the installation of any solar energy equipment or a solar energy system, or authorize
the installation of any solar energy equipment or a solar energy system. All solar energy systems
must file a Real Property Tax Exemption application pursuant to Real Property Tax Law 8§ 487 to
receive atax exemption.

86. Contentsof PILOT Agreements
1. Each PILOT Agreement entered into shall include

a) Name and contact information of the Owner or other party authorized to act upon
behalf of the Owner of the Solar Energy System.

b) The Tax ID for each parcel or portion of a parcel on which the Solar Energy System
will be located.

c) A requirement for fifteen successive annual payments, to be paid commencing on the
first Annual Payment Date after the effective date of the Real Property Tax Exemption
granted pursuant to Real Property Tax Law § 487.

d) The Capacity of the Solar Energy System, and that if after the Commencement Date,
the Capacity is increased as a result of the replacement or upgrade of existing Project
equipment or property or the addition of new Project equipment or property, the Annual
Payments shall be increased on a pro rata basis for the remaining years of the Agreement.
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€) That the parties agree that under the authority of Real Property Tax Law § 487 the
Solar Energy System shall be considered exempt from real property taxes for the fifteen-
year life of the PILOT Agreement.

f) That the PILOT Agreement may not be assigned without the prior written consent of
the County of Greene, which consent may not be unreasonably withheld if the Assignee
has agreed in writing to accept all obligations of the Owner, except that the Owner may,
with advance written notice to the County of Greene but without prior consent, assign its
payment obligations under the PILOT Agreement to an affiliate of the Owner or to any
party who has provided or is providing financing to the Owner for or related to the Solar
Energy System, and has agreed in writing to accept al payment obligations of the Owner.

g) That aNotice of this Agreement may be recorded by the Owner at its expense, and that
the County of Greene shall cooperate in the execution of any Notices or Assignments
with the Owner and its successors.

h) That the Annua Payment shall be

)] For Solar Energy Systems with a Capacity greater than 50 KW, $8,750.00
per MW of Capacity.

i) Notwithstanding anything to the contrary the annual payment referenced
herein shall constitute the entire Annual PILOT Payment due to al taxing
authorities in the jurisdiction and shall be apportioned pursuant to the
applicable tax rates in place at the time of execution of said PILOT
Aqgreement.

iii) Notwithstanding anything to the contrary within this provision, the Annual
PILOT Payment shal not include any special ad valorem levies and
special assessments.

i) That the Annual Payment shall escalate two percent (2%) per year, starting with the
second Annual Payment.

J. That if the Annual Payment is not paid when due, that upon failure to cure within thirty
days, the County of Greene may cancel the PILOT Agreement without notice to the
Owner, and the Solar Energy System shall thereafter be subject to taxation at its full
assessed value.

87. Sever ability

Should any provision of this Loca Law be declared by the courts to be unconstitutional or
invalid, such decision shall not affect the validity of this Local Law as a whole or any part
thereof other than the part so decided to be unconstitutional or invalid.

88. Effective Date
This Local Law shall be effective upon its filing with the Secretary of State in accordance with
the Municipal Home Rule Law and shall apply to al solar energy systems constructed.
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Greene County Industrial Development Agency

PROJECT EVALUATION POLICY

l. Purpose:

This policy sets forth the process and procedures by which the IDA evaluates Projects seeking IDA
financial assistance in compliance with Section 859-a of NYS General Municipal Law.

Il. Project Types

The IDA typically considers and as appropriate provides IDA financial assistance to Projects of various
types. The IDA may consider assistance to other types of projects not set forth below on a case by case
basis. For proposed Projects that do not clearly meet one of the project types listed below, project
sponsors may be required to submit additional information or justification for review by the IDA Board of
Directors. IDA staff will identify what information will be necessary for consideration by the Board when
the proposed Project type is not listed.

Manufacturing/Industrial

Warehouse/Distribution

Professional Offices

Medical Offices

Agricultural/Food processing

Tourism — Hotels, attractions, ski facilities, theaters, cultural facilities etc.
Back office office/Data/Call centers

Energy Production

S®m 0 o0 T

1. Evaluation Process

It is the policy of the Greene IDA that all Projects requesting IDA financial assistance will be evaluated to
determine the benefits of the Project to the host community, local taxing jurisdictions and Greene County
at large. The IDA’s evaluation of each project will examine the costs of the IDA benefits sought and the
benefits and/or costs to the taxing jurisdictions. To accomplish the evaluation of projects the IDA has
established the following process;

Step 1: Pre-application Meeting

Prior to completion of an IDA standard Application for Benefits, Projects will schedule a pre-
application meeting with IDA staff. The purpose of the pre-application meeting is to inform the
IDA staff as to the type of project proposed and the anticipated request for IDA assistance. IDA
staff will provide interested Projects with copies of IDA policies as applicable and seek additional
information from the Project as necessary for IDA staff to make a determination as to the
appropriateness of IDA assistance.
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At the pre-application meeting IDA staff will work with the Project sponsor to identify any required
information, assessments, projections or any data necessary to complete an evaluation by the
IDA. After the pre-application meeting IDA staff will prepare a summary of the proposed Project
for review by the Board of Directors including staff recommendations on the appropriateness of
advancing the project to the application stage. The IDA board will consider the preliminary project
information and staff recommendations and take formal action to (1) determine the project is not
appropriate for IDA assistance, (2) direct staff to work with the Project sponsor to complete the
IDA’s Application for Benefits advancing the Project to the next level of evaluation or (3) request
staff to obtain any necessary additional information as may be determined necessary for the
Board to make a determine to invite application for assistance.

Step 2: Application

Upon action by the IDA Board to invite a Project to submit an application, the Sponsor will work
with IDA staff to complete the IDA’s standard Application for Benefits. The application must be
completed by the Sponsor with assistance of IDA staff limited to helping with interpretation of
application questions and as necessary provision of any necessary data or other information that
the Sponsor may need to complete the application. The Sponsor must complete the application
as completely as possible and property execute the acknowledgement statement.

Step 3: IDA Board Application Review and Inducement

The IDA staff will present the application, any associated materials, and a staff recommendation
to the IDA Board for review. Upon review of the application information and consideration of all
known facts the IDA Board will (1) accept the application and adopt an inducement resolution (2)
Table consideration of the application until supplemental information or additional clarification
on any application item is presented to the board or (3) decline to induce the project and notify
the Project Applicant that the IDA will not provide financial assistance. The IDA Board will use the
Material Terms and other evaluative criteria as set forth in this policy to guide their review and
actions on the application.

Ill. Evaluation Criteria

During review of the Project application and subsequent negotiations of any IDA incentives offered to
the Project the IDA Board will consider the following list of evaluative criteria. This list of criteria is not
all inclusive and the IDA board may consider additional criteria as determined on a case by case basis.
Any criteria used in the Board’s consideration to induce a Project will be summarized in writing and
included in the Projects Findings Statement. Evaluative Criteria may include, but are not limited to;

a. Employment — The extent to which the project will create or retain jobs.

b. IDA Benefit Costs — The estimated value of the benefits sought by the Project.
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c. Investment — The amount of private sector investment.

d. Project Feasibility — The likelihood that the project will be completed in a timely
manner.

e. Tax Revenue — The extent to which a Project will result in net new tax revenues to local
taxing jurisdictions.

f. Community Impacts - the extent to which the Project will have broader impacts in the
host community including negative impacts and positive impacts.

g. Direct Economic Impacts — The extent to which a Project will result in direct, non-tax
economic impacts in the host community, Greene County at large or the broader region
as related to direct spending by the Project on local products or services.

h. Misc. Benefits — Other benefits to the host community or Greene County at large that
can be expected to be realized by the project. Misc. benefits will be identified on a case
by case basis.

i. Proposed wage rates for new positions

j. Hard to Place Employees — extent to which the Project will hire hard to place employees
such as handicapped or formally incarcerated persons.

k. Research and Development Activities/Investments

|.  Energy Efficiencies — extent to which project will integrate energy efficiencies,
renewable energy or LEED certifications.

m. Adaptive Reuse — extent to which a project will result in an adaptive reuse of an existing
vacant or underutilized property resulting in the elimination of blight.

n. Brownfields — Projects positive impact on existing brownfield associated with
remediation and reuse.

0. Project Stability — evaluation of risk of Project having a sustained presence in the
community.

p. Environmental Factors — extent to which Project will result in a negative or positive
environmental impact.
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g. Consistency with Existing Plans & Studies — extent to which a project is consistent with
local land use planning documents, comprehensive plans, feasibility/market studies,
energy strategies, housing needs studies etc.

r. Zoning — extent to which Project is consistent with local land use regulations

s. Local Support — extent to which a Project will receive support from local officials,
citizens and other interested parties.

IV. Project Cost Benefit Analysis

Following the evaluation of the criteria above or additional criteria applicable to a proposed IDA Project
application, the IDA staff will complete a written Cost-Benefit analysis of the project based on the
identified material factors. As a minimum the Cost-Benefit analysis will include consideration of the
following criteria;

e Extent the project will create or retain permanent jobs

e Estimated value of tax exemptions to be provided

e Amount of private sector investment

o Llikelihood of project being accomplished in a timely manner

e Extent of new revenues to local taxing jurisdictions

e Impacts to taxing jurisdiction budgets related to provision of services to the Project

To the extent possible, the Cost-Benefit analysis will also include a comparison of the cost-benefits
relationship of the proposed Project to reasonable alternatives. As a minimum the Cost-benefit analysis
will compare the proposed Project and IDA incentives to a “do-nothing” alternative.

The Board will evaluate the staff’s Cost Benefit Analysis and make a final Project evaluation for the prior
to granting of financial assistance to the proposed Project.

V. Documentation

Upon completion of the IDA’s review of a Project, IDA staff will prepare a detailed Statement of Findings
(Findings Statement). The Findings Statement will include a detailed summary of the project and address
all considerations undertaken by the IDA in the evaluation of the Project. The Findings statement will
serve to provide a detailed record of the project and will be reviewed and adopted but the IDA Board.
All Findings Statements will be posted for public access on the IDA’s website and distributed to all
involved taxing jurisdictions.

Adopted: June 16, 2016
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Flint Mine Solar LLC
575 Fifth Avenue, Level 35
New York, NY 10017

February 3, 2023

April Ernst and Rene VanSchaack
Greene County Industrial Development Authority
Sent by email: rene@greeneida.com; ernst@greeneida.com

RE: Commitments of Flint Mine Solar, LLC to measure, minimize and mitigate potential impacts to Sleepy Hollow
Lake

Dear Rene and April,

This letter is provided as a follow-up to our recent discussion regarding the Association of Property Owners of Sleepy
Hollow Lake, Inc. (“Sleepy Hollow”) and the communications it has initiated with the Greene County IDA in relation to the
Flint Mine Solar Project, and previous email correspondence from us on this matter, including our most recent
communications (on December 9, December 14 and December 15, 2022).

Background of extensive consultation with Sleepy Hollow

In developing the Flint Mine Solar Project, Flint Mine Solar, LLC (“FMS”) has been proactive in its approach to public
outreach and has prioritized consultations with community stakeholders to ensure potential project impacts are fully
considered and effectively managed. Sleepy Hollow is a community stakeholder whose concerns have been made known to
and have been heard by FMS and whose feedback has been incorporated during the development of the Flint Mine Solar
Project:

(a) FMS has engaged with Sleepy Hollow since April 2018, shortly after FMS began its public outreach program as
part of its application for a Certificate of Environmental Compatibility and Public Need for Construction of a
Solar Electric Generating Facility pursuant to Article 10 of the New York Public Service Law (the “Article 10
Certificate”).

(b)  During this public outreach process, FMS engaged in extensive consultation with Sleepy Hollow on the potential
impacts of the Flint Mine Solar Project to Sleepy Hollow Lake, including from stormwater runoff. Specifically:

6] FMS arranged multiple meetings with Sleepy Hollow and its engineering advisor, Princeton Hydro, who
provided significant feedback during the Article 10 Certificate application process;

(i)  FMS engaged an independent engineering firm (Crawford Engineering) to carry out investigations and
analyse how potential impacts of the Flint Mine Solar Project can be avoided, minimized or mitigated
including, at the request and recommendation of Sleepy Hollow, water sampling and seed mix testing, a
summary of the preliminary results of which were shared with Sleepy Hollow in December 2021.

(c)  Sleepy Hollow applied for and received pre-application intervenor funds as an “Eligible Group Local Party” (a
party residing in a community that may be collectively affected by the Flint Mine Solar Project) from the New
York State Board on Electric Generation Siting in connection with the Flint Mine Solar Project to engage
Princeton Hydro to carry out analysis on the potential impacts of the project on Sleepy Hollow Lake.

Page | 1
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(d) Sleepy Hollow actively participated as an interested party during settlement negotiations with FMS and signed a
settlement agreement with FMS (the “Settlement Agreement”) which evidenced agreement on key project
issues among the signatory parties and was a necessary condition of FMS obtaining its Article 10 Certificate.

() To address the concerns raised by Sleepy Hollow, FMS:

@) prepared a robust preliminary Stormwater Pollution Prevention Plan (“SWPPP”’) ahead of the final
SWPPP. As described on page 5 of the Site Engineering and Environmental Plan included as part of the
Article 10 Order, the SWPPP will be consistent with New York State Department of Environmental
Conservation requirements, commits FMS to best practices in relation to storm water management and
shall include contingency during construction during extreme weather events; and

(i)  agreed to multiple conditions designed to minimize and mitigate potential impacts to Sleepy Hollow Lake
caused by the Flint Mine Solar Project which were included in the Settlement Agreement.

(f) Sleepy Hollow provided written confirmation to the New York State Department of Public Service and the New
York State Department of Environmental Conservation that Sleepy Hollow was satisfied with the provisions of
the Settlement Agreement and that their concerns had been met.

In the Order Granting Certificate of Environmental Compatibility and Public Need with Conditions issued in favor of FMS
dated August 4, 2021 (the “Article 10 Order”), it was determined by the New York State Board on Electric Generation
Siting that, in relation to the issues specifically raised by Sleepy Hollow, and as evidenced in the conditions agreed in the
Settlement Agreement, FMS had established an approach to the construction and operation of the Flint Mine Solar Project
that avoided and minimized impacts to Sleepy Hollow Lake to the maximum extent practicable'.

Existing commitments of FMS to minimize and mitigate potential impacts to Sleepy Hollow Lake

The Article 10 Order requires that FMS comply with a suite of conditions, including those conditions FMS agreed upon
with Sleepy Hollow in the Settlement Agreement. These conditions were not required but are measures FMS agreed to take
to address Sleepy Hollow’s concerns and establish a strict monitoring and compliance regime to be implemented at the sole
cost and responsibility of FMS.

Specifically in relation to Sleepy Hollow, the Article 10 Order requires that FMS (among other things):
(a) implement a construction impact monitoring plan that generally includes the following provisions?:

)] surface water sampling be conducted at up to 3 discharge or design point/outfalls from the project site
which are within the Sleepy Hollow Lake Watershed;

(ii)  test results be recorded on site and include, at a minimum, turbidity (NTU) and total suspended solids
(TSS); and

(iii)  sampling following rain events be conducted at least 4 times prior to construction, twice quarterly during
construction, and at least 4 times after construction;

(b) notify Sleepy Hollow of all reported spillage of fuels, waste oils, other petroleum products or hazardous materials
in a timely manner?;

(c) notify Sleepy Hollow in the event that construction results in an unanticipated alteration to the hydrology of a
wetland?;

(d) prepare a final SWPPP and State Pollutant Discharge Elimination System (“SPDES”) permit which will show,
among other things, that the Flint Mine Solar Project will result in no net increase in stormwater runoff to Sleepy
Hollow Lake and its associated dam?; and

I See Section HI(D)(1)(c)(ii) (Sleepy Hollow) of the Article 10 Order. A copy of the Article 10 Order can also be accessed online at
http://documents.dps.ny.gov/public/Matter Management/CaseMaster.aspx?MatterCaseNo=18-F-0087&submit=Search.

2 Condition 61(f) of the Article 10 Order.

3 Condition 71 (d) of the Article 10 Order.

4 Condition 75(a)(iv) of the Article 10 Order.
3 Condition 78 of the Article 10 Order.
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(e)  consult with Sleepy Hollow during preparation of the final SWPPP and SPDES, including in relation to
appropriate seed mixes to be used in restoration of those limited areas where grading is proposed.

Next steps

FMS is currently progressing the design and engineering of the Flint Mine Solar Project, including finalizing all relevant
pre-construction and compliance filings as required by the Article 10 Order.

In relation to the existing commitments of FMS to Sleepy Hollow:

(a)  FMS is working with design, engineering and stormwater specialists to develop the final SWPPP, which delivers
on the commitments of FMS in the preliminary SWPPP and complies with the Article 10 Order. Prior to
submission of the final SWPPP, FMS will consult with Sleepy Hollow as agreed by the parties and required by
the Article 10 Order.

(b)  FMS continued to carry out water investigations in 2022 and has completed the seed mix testing. FMS shared
baseline measurements undertaken in 2021 by Crawford Engineering with Sleepy Hollow at that time and will
continue to share results of investigations with Sleepy Hollow where relevant.

(c)  FMS intends to continue the engagement of Crawford Engineering as its independent engineer to carry out
ongoing investigations, including to measure for contaminants after storm events within the Flint Mine Solar
Project area 4 times prior to construction (to establish a baseline), twice quarterly during construction and 4 times
after construction, as agreed between FMS and Sleepy Hollow and required by the Article 10 Order.

(d)  FMS intends to engage with Sleepy Hollow to discuss and agree how FMS might provide future support to
Sleepy Hollow’s ongoing monitoring activities. FMS is open to contributing to the costs Sleepy Hollow will
incur when engaging its own third-party engineers to review the reports and summaries of sampling to be carried
out by Crawford Engineering. The amount and period over which FMS will make such contribution has yet to be
discussed or agreed with Sleepy Hollow. This is a good faith intention by FMS to assist Sleepy Hollow with
their ongoing costs of reviewing water testing completed by FMS and reflects FMS’s commitment to partnering
with community stakeholders.

For completeness, we have attached a copy of the Settlement Agreement signed by (among others) FMS and Sleepy
Hollow, a copy of Sleepy Hollow’s written confirmation that the conditions proposed in the Settlement Agreement
addressed its concerns and a copy of the Article 10 Order with highlighting added to identify provisions relevant to Sleepy
Hollow which were described above.

We appreciate the ongoing support of the Greene County IDA for the Flint Mine Solar Project and look forward to
continuing to work together.

Yours sincerely,

Patrick Doyle
Authorized Representative

Attachments:

1. Executed Settlement Agreement

2. Letter from Sleepy Hollow to New York State Department of Public Service and the New York State Department of
Environmental Conservation dated March 26, 2021

3. Article 10 Order (highlighting added)
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From: Patrick Doyle
To: Rene VanSchaack; April Ernst
Cc: William Moore
Subject: Watershed Maps
Date: Wednesday, December 14, 2022 9:48:25 PM
Attachments: 2019-03-27 Updated Watershed Mappin xcl parcels).pdf

EMS Sleepy Hollow Lake Watershed (Upr).pdf
EMS Proposed Amendment 121422 pdf
2021-12-08 PRES SHL Testing Update.pdf

Hello April and Rene,
I hope you are keeping well in this cold weather.

Attached are two maps of the SHL watershed, one original ( which I believe was provided to
Flint Mine by the APO SHL) and the same map showing parcels planned for the solar project
at the time by Flint Mine Solar. Regarding the latter map, because a number of parcels either
weren't intended to have modules installed or have had acres subsequently been subdivided
out from the project, those parcels have a red "X" marked on them.

As you are probably aware, the western part of the project is in the Coxsackie Creek
watershed (about 30%) and about 70% is in the Murderers Creek watershed. In terms of
acreage, that would mean that of the total 350 acres that will encompass modules, only about
240 of those acres will be in the Murderers Creek watershed (i.e. the SHL watershed). And of
course, as each row of modules is separated from the next such that the distance between
modules is roughly equal to the coverage of the land by the modules themselves, technically
only about half of this 240 acres within the Murders Creek watershed will be "covered" by PV
modules. To be conservative, however, if we use the 240 acre figure as being used for panels
and then conservatively add another 100 acres for driveways, electrical infrastructure etc.,
approximately 350 acres of improvements for the project might conservatively be considered
to be within the SHL watershed, or less than 4% of the ~9600 acres of the total SHL
watershed by my rough calculations.

Also attached are the figures submitted to the Siting Board in late August 2022 with details of
the Amendment for which approval from the Siting Board was being sought. Figure 6 shows
the proposed grading areas in green, with about half of the proposed grading being in the
Murderer's Creek watershed and the other half of the proposed 9 acres of grading being in the
Coxsackie Creek watershed. One of the reasons for this proposed grading would be that
trackers, which harvest the sun more effectively, are now proposed to comprise about half of
the (reduced footprint) project. Using trackers is one way that the project engineers are
seeking to squeeze as much production out of the project while keeping costs as low as
possible to deal with recent inflation, interest rates increases and other macroeconomic effects.

Finally a clarification. The project has agreed to utilize an environmental monitor during
construction , as outlined in the Article 10 Order and Conditions. But the project has also
agreed with the APO SHL to measure the water for contaminants after storm events within the
project area four times prior to construction, twice quarterly during construction and four
times after construction. A summary of the first three baseline measurements undertaken in
2021 were presented to SHL personnel a year ago (along with the preliminary results of the
seed mix testing, something else that the APO SHL requested of Flint Mine that Flint Mine
has been undertaking).
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[ trust this is useful to you as you finalize your review of the project's requested financial
incentives but if there are questions please don't hesitate to get in touch. A

Sincerely,

Patrick Doyle
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