


By Brian W. Ohm

The idea that local land-use decisions should be consistent with an independently

adopted local comprehensive plan is a fundamental concept of planning practice.

An increasing number of states have adopted
legislation requiring consistency between cer-
tain land-use regulations, such as zoning and
subdivision ordinances, and a local compre-
hensive plan. Many states also have adopted
legislation that requires other decisions
(including sewer extensions, the creation of
tax increment finance districts or redevelop-
ment districts, etc.) to be consistent with a
comprehensive plan. In California, for exam-
ple, the State Office of Planning and Research
identifies 38 statutory or administrative code
provisions that require consistency between a
certain action and the comprehensive plan (or
“general plan” as defined under California
law).

The state legislation that requires con-
sistency often uses terms such as “consistent
with,” “in conformity with,” or “not in conflict
with” interchangeably. However, the statutes
requiring consistency usually offer little guid-
ance about how to determine whether a deci-
sion is consistent with a local comprehensive
plan. The state planning office also developed
the following general rule for consistency
determinations, which the California courts
accept:

An action, program, or project is consis-
tent with the general plan if, considering
all its aspects, it will further the objec-

tives and policies of the general plan and
not obstruct their attainment.

More specific guidance for how to apply
the legislative requirement for consistency is
often left to the determination of the courts.

This issue of Zoning Practice explores
some of the case law developed by the courts
as they interpret statutory requirements for
consistency. It focuses primarily on cases aris-

Brennan Wesley

ing in California, Maine (two pioneers with
legislative requirements for zoning/planning
consistency since the early 1970s), Florida,
and Washington.

What is striking is the relative paucity of
reported court decisions in some states with
consistency requirements. However, states
such as California and Florida, which expressly
provide for citizen enforcement of consistency
determinations, seem to generate the most
cases. The impact of these determinations
can be important. A zoning ordinance that is
inconsistent with the comprehensive plan at
the time it is enacted is “invalid when
passed” as determined by Lesher Communi-
cations v. City of Walnut Creek, 52 Cal. 3d 531
(1990); see the similar conclusion in Price v.
Payette County Board of Commissioners, 131
Idaho 426; 958 P.2d 583 (1998). The following
are some general rules developed by state
courts to guide consistency determinations.

When courts review cases for consistency
determinations, the review is not intended to
second-guess the merits of the policies that
appearin a local comprehensive plan. Judicial
review is focused on compliance with state
law. Before a court can make a consistency
determination, attention needs to be paid to
whether the comprehensive plan is complete
and adequate. In other words, does the com-
prehensive plan comply with the applicable
procedural and substantive legal require-
ments? For example, if state law requires that
a comprehensive plan include a housing ele-
ment, does the plan, in fact, have such an ele-
ment? In Neighborhood Action Group v.
County of Calaveras, 156 Cal. App. 3d 1176,
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1184 (1984), the California Court of Appeals
held that a finding of consistency based on an
inadequate general plan was a legal impossi-
bility. Challenges to the adequacy of the com-
prehensive plan, however, require some con-
nection between the particular approval and
the claimed inconsistency in the plan; see
Garat v. Riverside, 2 Cal. App. 4th 259 (1991).
Another important principle is that all
elements of a general plan have equal legal
status. For example, in Sierra Club v. Board of
Supervisors of Kern County, 126 Cal. App. 3d
698 (1981), the California Court of Appeals
struck down a provision in the general plan
that stated if there is a conflict between the
land-use element and the open space ele-
ment, the land-use element controls. Recog-
nizing the comprehensive nature of compre-
hensive planning, the court found that no
element is legally subordinate to another.

“SHALL” VS. “SHOULD”
Assuming a local comprehensive plan meets
all the procedural and substantive require-
ments of state law, courts then focus on
whether a local determination of consistency
(or inconsistency) is supported by the facts.
When reviewing consistency determinations,
courts will pay attention to how a policy is
written. For example, courts acknowledge dis-
tinctions in local policies between the use of
“shall” or “must,” which courts define as a
mandatory policy, and “should” or “may,”
which courts view as a discretionary policy.
One example is the Supreme Judicial
Court of Maine’s decision in Adelman v. Town
of Baldwin, 2000 ME 91; 750 A.2d 577. The
case involved a citizen challenge to the town’s
approval of an application to construct a tele-
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vision tower. The citizens argued that an
amendment to the town’s zoning ordinance,
which added communication towers as a con-
ditional use in the highlands and rural areas,
was inconsistent with the town’s comprehen-
sive plan. In support of their argument, the cit-
izens relied on four sections of the compre-
hensive plan that referenced restricting
development in the highlands and protecting
the rural character of the community. The
court found that the citizens did not prove the
ordinance amendment was inconsistent with
the town’s comprehensive plan. The court
noted that the sections of the comprehensive
plan cited by the citizens did not mandate
action but merely suggested recommended
conduct. Three of the four sections used the
permissive term “should” and none of sec-
tions used mandatory language such as
“must” or “shall.” The court, therefore, found
these sections did not prohibit the construc-
tion of a communications tower. The court
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also noted four other sections of the compre-
hensive plan that could be interpreted to
encourage the development of the communi-
cations tower.

Another example is the California Court
of Appeals decision in Families Unafraid to
Uphold Rural El Dorado County v. El Dorado
County Board of Supervisors, 62 Cal. App. 4th
1332 (1998). The case involved a challenge by
a city, a land conservancy, and a citizen group
to the county’s approval of a low-density resi-
dential subdivision of 566 lots on 7,868 acres.
While the proposed development was consis-
tent with the land-use map of the general
plan, the court found that the proposed devel-
opment was clearly inconsistent with the “fun-
damental, mandatory, and specific” policy of
the land-use element of the county’s general
plan. The policy at issue stated that low-den-
sity residential uses “shall be fu rther restricted
to lands contiguous to community regions and
rural centers . . . and shall not be assigned to

® Does your comprehensive plan mandate action or merely suggest recommended conduct?
For example, while zoning may allow the construction of telecommunications facilities in
rural areas, the preservationist goals of the comprehensive plan may use language—often
discretionary language such as the word “should”—that undermines its very purpose. Such
inconsistencies can lead to costly and time-consuming legal battles.
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lands which are separated from community
regions or rural centers by the rural residential
land-use designation. . ..” Community
regions and rural centers were specified town
by town in the county’s plan.

A final example is the Florida Court of
Appeals decision in Pinecrest Lakes, Inc. v.
Shidel, 795 So. 2d 191 (Fla. App. 2001). The
case in Martin County involved a 136-unit mul-
tifamily development proposal on 21 acres,
with a density of 6.5 units per acre. The Martin
County comprehensive plan designated the
area as “medium-density residential” with a
maximum of eight units per acre. The county
determined that the proposed development
was consistent with the county comprehen-
sive plan. The adjacent land owners—and ulti-
mately the courts—disagreed. The adjacent
land was developed at a density of 0.94 units
per acre. The Martin County comprehensive
plan had a tiering policy to address how new
development would be added to existing sin-
gle-family residential communities. The tiering
policy of the plan required that the new devel-
opment include a transition zone equal in
depth to the first block of lots in the existing
development of “comparable density and
compatible density unit types.” The court
found that the new development was incon-
sistent with the county’s comprehensive plan
because the two-story apartment buildings
were not “comparable and compatible” to the
existing single-family homes. Since the plan
stated that a density transition zone “shall”
be established, the court found that a transi-
tion zone was a mandatory requirement and
not a discretionary guide.

The nature of the policy (discretionary
versus mandatory, general versus specific),
therefore, can be a critical factor for consis-

tency determinations. Using “may” in compre-
hensive plans can provide greater discretion
in consistency determinations whereas “shall”
can provide greater legal weight to the direc-
tive of the policy.

While the nature of policy language is impor-
tant for consistency determinations, the
absence of a specific policy enabling a partic-
ular aspect of a project is not necessarily
grounds for a finding of inconsistency. In City
of Old Town v. Dimoulas, 2002 ME 133, 803
A.2d 1018, the Supreme Judicial Court of
Maine held that the absence of language in a
comprehensive plan expressly allowing a spe-
cific use in a certain area does not necessarily
mean the use is not allowed and that some
amount of that use is not inconsistent with the
city’s comprehensive plan. Dimoulas involved
a neighborhood grocery store that had oper-
ated for several years in a residential area. The
store property was zoned as residential, and
neighborhood grocery stores were allowed in
residential zones. The Dimoulases decided to
add tables and chairs where customers could
eat deli and bakery items purchased at the
store. However, the city determined the addi-
tion of tables and chairs brought the store
outside the definition of a neighborhood gro-
cery store. The Dimoulases requested that the
city rezone the property to a commercial zone.
The city denied the request. As allowed under
Maine law, the Dimoulases then presented
the rezoning request to the voters in a referen-
dum. The voters approved the rezoning. In
response, the city initiated a lawsuit seeking
to declare the rezoning void because it failed
to comply with the city’s comprehensive plan.
The city identified several sections of its com-
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prehensive plan that it contended the rezoning
violated. The court noted that these provisions
did not prohibit commercial development. The
city also argued that the absence of a state-
ment affirmatively allowing commercial devel-
opment should be interpreted to mean that no
commercial development is permitted. The
court disagreed, citing general descriptive lan-
guage in the plan that referenced commercial
activity in the area where the store was
located.

Another example is No Oil, Inc. v. City of
Los Angeles, 196 Cal. App. 3d 223 (1988). In
that case, the California Court of Appeals
found oil drilling to be consistent with the des-
ignation “open space for the managed produc-
tion of resources” in a comprehensive plan.
The court’s decision was based in part on the
absence of specific contradictory language in
the plan that would lead the court to find that
oil drilling was not the “managed production”
of a natural resource.

Dimoulas is an exam ple of the approach fol-

l owed by ma ny courts that generally look for
“harmony”or“compatibility” between the
actiontaken and the comprehensi veplan
when reviewing consistency determinations.
Th esetypes of consistency issues can be a
challe nge when dealingwith mixed use deve |-
opment pro jects. For example, a future land-
use map may desi g nateanarea for residential
development. Acommunity may also want to
promotesome neighborhood commerdal
development in the area. The community
should have policies and standards all owing
for neighborhood commerdal in the area eve n
though the pre cise area for the neighborhood
commerdal is not mapped. Desp i tethe resi-
dential desi g nation on the plan, a neighbor-
hoodcommercial project should be com patible
with the comprehensive plan, given the policy
language providing for that use. Courts recog-
nizethat comprehensive plan maps areusually
general innature and are not to provide a pre-
cise parcel specific map. See, genenlly, Las
Virgenes Homeowners Assoc. v. County of Los
Angeles, 177 Cal. App.3d 312 (19 87) .

The quest for harmony is also promi-
nent when there are multiple policies that
may apply to a project. Achieving co nsis-
tency with all the policies may be difficult. In
Sequoyah Hills Homeowners Assoc. v. City of
Oakland, 23 Cal. App. 4th 704 (1993), the
Qlifornia Court of Appeals recognized that a
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project need not be in perfect conformity
with each and every comprehensive plan
policy if the plan text p rovides for flexi bility
of interpretation. In such cases, courts will
look at the reasonableness of the local gov-
ernment’s action. An example is the Maine
Supreme Judicial Court’s decision in La
Bonta v. City of Waterville, 528 A.2d 1262
(1987), which involved a challe nge by resi-
dents to the rezoning of a parcelin their
neighborhood from residential to commer-
cial for the construction of a 170,000-
square-foot shoppingcenter. The residents
fo cused their argument on the comprehen-

POLICIES AND PRECEDENCE OF THE PLAN
Some courtts acknowledge the integrativenature
of comprehensive planning Comprehensive
plans are intended to provide consistent policy
direction for multiple community functions such
as transporation, housing, land use, parks,
open space, and utilities. Consistency determi-
nations, therefore, need to balance designa-
tions in the community’s future land-use map
with other plan policies and considerations that
further refine what is appropriatein the context
of the issues and concerns identified in a com-
munity’s plan. Simply evaluatingconsistency
against future land-use designations may be

® Should the absence of a statement in
the comprehensive plan affirmatively
allowing commercial development in
a residential area be interpreted to
mean that no commercial develop-
ment is permitted? If so, what hap-
pens when the owners of a neighbor-

hood grocery store lawfully permitted
in residential districts add tables and
chairs for customers to eat items pur-
chased at the store, essentially bring-
ing the store outside the definition of
neighborhood grocery store?

sive plan’s stated goal of protectingresiden-
tial neighborhoods However, the court
rejected the residents’ argument as an
overly narrow and inflexible reading of the
comprehensive plan. The court fo cused on
the plan’s emphasis on expanding economic
opportunity in the city and providing ade-
quate spa ce for commercial development.
The plan also specifically identified commer-
cial development alongthe arterial street
where the development was proposed and
identified residential areas to be protected—
the residential area in the vicinity of the pro-
posed development was not one of them.
The court found the rezoningstruck a rea-
sonable balance among the multiple goals
of the city’s comprehensive plan.

Similarly, the California courts follow a
standard whereby a city council’s finding of a
project’s consistency with the plan will not be
reversed by a court if, based on the evidence
before the council, a reasonable person could
have reached the same conclusion; see No
Oil, Inc. v. City of Los Angeles, 196 Cal. App.
3d 223 (1987).

range specified in the plan. The court upheld the
challenge beca use the court found the rezoning
inconsistent with thecity’s comprehensive plan.
The plan designated a range of residential den-
sities for a re latively undeveloped area of the
dity. To implement these plan recommendations,
the city re zoned the area for residential develop-
ment at the highest densities allowed in the
density ranges. The Community Council, a neigh-
borhood planningorganization that has author-
ity to reject rezonings under Washingon law,
denied the rezonings as inconsistent with the
comprehensive plan.

While the community council acknowl-
edged that the rezoning conformed to the den-
sity ranges in the comprehensive plan, it
argued that it should be at a lower density
within those ranges consistent with other pro-
visions in the comprehensive plan. The council
based its consistency argument on the com-
prehensive plan’s designation of level of serv-
ice on roadways in the area as “D-,” combined
with policies that existing single-family neigh-
borhoods should be protected from encroach-
ment from more intense uses, that land-use
densities should be encouraged that would
not intensify vehicular congestion, and that
restrictions would be considered on land
development and density as a viable means of

® Does this strip mall violate the comprehensive plan’s stated goal of protecting nearby
residential neighborhoods or support its emphasis on expanding economic opportunity in
the city and providing adequate space for commercial development? The courts may have

to decide.

insufficent when there are other mitigating fac-
torsidentified in the plan.

One example is the Washingon Supreme
Court’s decision in Gty of Bellevue v. East
Bellevue Community Council, 138 Wn. 2d 937,
983 P.2d 602 (1999), involvinga neighborhood
organization’s challenge to the city’s rezoning
of an area consistent with the highest density

controlling traffic congestion. The court
agreed, noting that the city had flexibility

within the density range to use a different zon-

ing designation that would be consistent with
these other policies.

Another example is the Court of Appeal
of California decision in Napa Citizens for
Honest Government v. Napa County Board of
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Supervisors, 91 Cal. App. 4th 342 (2001), in
which the court held that the county’s amend-
ment of a specific plan for an industrial area
near its airport was inconsistent with the
county’s general plan. The industrial land use
was in an area designated in the general plan
for industrial uses. However, the circulation
element of the general plan identified traffic
problems and the housing element identified
a housing shortage. According to the court,
The County cannot state a policy of
reducing traffic congestion, recognize that
an increase in traffic will cause unaccept-
able congestion and at the same time
approve a project that will increase traffic

congestion without taking affirmative
steps to handle that increase. It also can-

not state goals of providing adequate
housing to meet the needs of persons liv-
ing in the area, and at the same time
approve a project that will increase the
need for housing without taking affirma-
tive steps to handle that increase.

As a result, the court found that the
amendment would frustrate the general plan’s
goals and policies, and hence, was not consis-
tent with the general plan.

As the Supreme Court of California noted in
Lesher Communications Inc. v. Gty of Walnut
Creek,52 Cal.3d 531, 541 (1990), zoningand

planningconsistency requires that local commu-
nities amend zoning ordinances to conform to
the plan, and not vice versa: “The tail does not
wag the dog.” Nevertheless, because of the
general natu re of comprehensive plans, consis-
tency issues can arise when more than one zon-
ingdistrict may be consistent with the land-use
categoriesdesignated in a comprehensive plan.
Zoning/ planning consistency does not eliminate
the need to comply with standa rds and require-
ments found in the applicable zoning ordi-
nances. A developer may propose arezoning
that is consistent with the comprehensive plan
to permit a project that is not consistent with
the existing zoningfor the property. Just
because a landowner demonstrates that a pro-

CLARK COUNTY, WASHINGTON, URBAN PLAN DESIGNATION TO ZONE CONSISTENCY CHART
(Shaded areas indicate allowed zones in each designation)

um UH NC cc CG mu

EC ML MH A PF

PLAN
. PLAN UL
UL Urban Low-Density
Residential ZONE
Um Urbar.1 N\ediym- . R1-20
Density Residential
. . R1-10
UH Urban High-Density
Residential R1-7.5
NC Neighborhood R1-6
Commercial R1-5
CC Community
Commercial R-12
CG General Commercial R-18
MU Mixed Use R-22
EC Employment Center R-30
ML Light Industrial R-43
MH Heavy Industrial OR-15
A Airport OR18
PF Public Facilities
OR-22
ZONE OR-30
R1 Single-Family
Residential Districts OR-43
R Residential Districts c-2
OR Office-Residential C-3
Districts oL
C
CL | Commercial Districts CH
CH MX
MX Mixed-Use District OC\BP
0C Office Campus District ML
;T_ Business Park District MH
Mlj Industrial Districts U
U University District A

A Airport District

This table is located in the land-use element of the comprehensive plan for Clark County, Washington.
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posed use is consistent with a comprehensive
plan, the consistency requirement does not
mean the landowner is presumptively entitled
to the planned use.

In Board of County Commissioners of
Brevard County v. Snyder, 627 So. 2d 469 (Fla.
1993), the Florida Supreme Courtaddressed a
situation where 29 different zoningclassifica-
tionswe re considered potentially consistent with
aresidential use classification on the compre-
hensive plan’s future land-use map. The property

consistent with the plan. InGtizens for Mount
Vernon v. City of Mount Vemon,133 Wn.2d 861,
947 P.2d 1208 (1997), the Washington
Supreme Court heldthat when pre existingzon-
ingreg ulations explicitly prohibit uses all owed
in the comprehensive plan, the more specific
preexistingzoningregulations govern the land-
use decision. This provides an incentivefor
communitiesto update theirordinances within
a reasonable period of time foll owi ngthe
enactment of acomprehensive plan.

Issues may arise when a community has

adopted a new comprehensive plan, but

has not yet updated its ordinances to be

consistent with the plan.

ownersfiled an application to rezone one-half
acre of propetty to a zoning classification that
would allow the construction of 15 residential
units per acre. The rezoningwas consistent with
the residential use classification in the compre-
hensive plan. The developer indicated that he
only intended to build five or six units. A number
of dtizens opposed the request. The county
denied the rezoningwithout stating a reason.
The developer challenged the denial on the basis
that the rezoning was consistent with the
county’s comprehensive plan. The court deter-
mined that local government should have the
discretion to decide that the maximum develop-
ment density shouldnot be allowed provided
that the governmental body approves some
development that is consistent with the plan and
the government’s decision is supp orted by sub-
stantial, competent evidence. The proposed use
may, by zoningordinance, continue to be more
limited than the future use contemplated by the
comprehensive plan. In the standard articulated
by the couttin Snyder, a landowner seekingto
rezone property has the burden of proving the
proposal is consistent with the comprehensive
plan and complies with all the procedural
requirements of the zoningordinance. The bur-
den then shifts to the community to demonstrate
that maintainingthe existingzoning classifica-
tion accomplishesa legitimate public purpose.
Re lated issues may arise when a commu-
nity has adopted a new com prehensiveplan,
but has not yet updated its ordinances to be

This is different than the case where, even
though a local government has not enacted a
new zoning district referenced in a newly
adopted comprehensive plan, the local govern-
ment may be able to approve a development as
consistent with the plan when that development
is proposed under other ordinances that are
consistent with the plan. In Pinecrest Home-
owners Association v. Glen A. doninger &
Associates, 151 Wn.2d 279, 87 P.3d 1176 (2004),
the Washingon Supreme Court examined the
applicaion of a plan amendment adopted by
the Spokane City Council that the city deter-
mined should take effect immediately. Thecity,
however, had not yet enacted the new mixed-
use zoningdistrict described in the plan amend-
ment. Nevertheless, the city determined that a
development proposal that used existing zoning
districts allowi ng mixed use was consistent with
the city’s amended comprehensive plan. The
court upheld the city’s action against a chal-
lenge by a neighborhood group.

This issue of ZoningPractice begins to examine
some of the case law developed nationally as
courts address issu es related to consistency
determinations. The cases highlighted are
intended as a guide to help planners think about
such determinations. However, one must exer-
cise caution when generalizing the meaning of
consistency. While the concept that certain
actions should be co nsistent with a comprehen-

siveplan is well accepted in the field of plan-
ning, variations in state enabling laws and judi-
cial precedent make it difficut to develop univer-
sally acceptable rules to guide consistency
determinations. As recognized by the Nebraska
Supreme Court, “To determine whether an ordi-
nance complies with a comprehensive plan is
not a mechanical test;” see Giger v. Omaha, 232
Neb. 676; 442 NW.2d 182 (1989). Nonetheless,
the evolving jurisprudence reported above is
instructive. Coutts givedeference to local deter-
minations of consistency, though not always. As
aresult, courts are co nstantly helping to refine
what is meant by consistency and the role of
comprehensive planning.

Digital copies of California’s general plan
guidelines and select zoning/planning consis-
tency matrices are available to Zoning Practice
subscribers by contacting Michael Davidson,
editor, Zoning Practice, at the American
Planning Association, 122 South Michigan
Avenue, Suite 1600, Chicago, IL 60603, or by
sending an e-mail to mdavidson@planning.org.

VOL. 22, NO. 11

Zoning Practiceis a monthly publication of the
American PlanningAssociation. Su bsaiptions
are available for $65 (U.S.) and $9o (fo reign). W.
Paul Farmer, aicp, Execu tiveDirector; William R.
Klein, aicp, Director of Research.

Zoning Practice (ISSN 1548-0135) is produced at
APA. Jim Schwab, Aicp, and Michael Davidson,
Editors; Julie Von Bergen, Assistant Editor; Lisa
Barton, Design and Production.

Co pyright ©2005 by American Planning
Association, 122 S. Michigan Ave., Suite 1600,
Chicago, IL 60603. The American Planning
Association also has offices at 1776
Massachusetts Ave., N.W., Washingon, DC
20036; www.planning.org.

All rights reserved. No part of this publication
may be reproduced or utilized in any form or by
any means, electronic or mechanical, including
photocopying, recording, or by any information
storage and retrieval system, without permission
in writing from the American Planning
Association.

Printed on recycled paper, induding 50-70%
recyded fiber and 10% postconsumer waste.

ZONING 11.05



g9€00c ")'qQ uoldulysem
MN Ay siasnyoesse 94/t

€0909 1| “08e214)

0091 9}INg
ANy UBSIYIW °S 22t

NOILYIDOSSY ONINNY1d NVYOIdIWY

ADILOVHdININOZ

AN INCONSISTENCY
AND YOUR COMMUNITY
N COURT?

[ 4
»






