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1

A
s I write, more than 20 percent of all homes in this country 

are built by the nation’s top 10 builders. This is an amazing 

statistic. It highlights a growing concentration in the home building 

industry that is changing the shape of land development because 

large builders build at a large scale. Planned unit developments 

(PUDs) and master-planned communities now make up the largest 

share of new development in many suburban areas and contribute 

to the growing demand for infill development in urban centers. 

In California alone, one law firm had 204,000 units of housing ap-

proved in PUDs and master-planned community projects when 

interviewed for this report. These trends call for a new look at PUDs 

and master-planned communities as a zoning strategy.

CHAPTER 1

Planned Unit Development  
as a Zoning Concept
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Simply put, a PUD is a 

development project a 

municipality considers 

comprehensively at one time, 

usually in the zoning process 

employed to approve a 

development plan. 

Some HiStory
PUD as a land-use concept began in the1950s and 1960s. Simply put, a PUD 
is a development project a municipality considers comprehensively at one 
time, usually in the zoning process employed to approve a development 
plan. A PUD proposal will contain a map and the regulations under which 
the project will be built. PUDs were at first primarily residential. They were 
a change in style from the standard residential developments common after 
the Second World War. 

This change occurred because the standard subdivision ordinance and the 
accompanying zoning regulations have serious design flaws when applied 
to residential land-use projects. Most conventional zoning ordinances do 
not allow single-family, multifamily, and nonresidential uses in the same 
zoning district. They also contain site development standards for setbacks, 
site coverage, and the like that produce dull projects because they apply 
uniformly throughout each district. Subdivision control deals principally 
with infrastructure and lot and block layout in new subdivisions. Neither al-
lows the review of a project on a comprehensive basis as an integrated entity, 
where a jurisdiction can consider its development and design details.

Allowing for effective open space was another problem inherent in stan-
dard subdivision ordinances. Building lots at the time subdivision legisla-
tion was adopted were small and located in built-up urban areas where 
parks were provided by the local government. As development moved to 
the suburbs, lots became bigger, but most of the open space surrounding 
single-family homes was unusable. Yet there was no way under existing 
zoning and subdivision regulations to link the approval of new residential 
development with common open space that would provide recreational and 
other amenities for project residents.

Developers who had to comply with these zoning and subdivision 
regulations typically built residential projects with a sameness that led to 
the nickname “cookie-cutter” development. Residential lots were all the 
same size. The ranch house style was common, leading to what some called 
“cheesebox on a raft” development in which look-alike ranch homes were 
built on oversized lots with private open space that received little use. Noth-
ing in the regulations required attention to design. The song by Malvina 
Reynolds popular at the time caught the idea:

Little boxes on the hillside

Little boxes made of ticky-tacky

Little boxes, little boxes

Little boxes all the same

The PUD concept was a response to these failings in residential devel-
opment. It was implemented by a new set of regulations in the zoning 
ordinance that applied primarily to residential development and required 
a discretionary project review followed by the approval of a development 
plan that displaced zoning regulations in residential zones. In its early 
stages, PUD was intended to provide a comprehensive development review 
that could overcome the shortcomings of zoning and subdivision regula-
tion, improve project design, and provide for of common open space in 
return for “clustering” development elsewhere in the project at increased 
densities. Open space was either privately held and available only to the 
residents of the PUD or dedicated to the local government. Total project 
density was not increased. This form of PUD is usually called “cluster” 
development.

Planned unit cluster development had other attractions for developers. 
Project costs would be lower because clustering reduces the length of streets 
and other linear facilities. This hoped-for saving does not always occur, how-
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Changes in development style 

can be threatening to neighbors, 

and discretionary review can 

be unfair to developers, but 

several factors make limited 

PUD more acceptable to many 

communities. 

ever, because developers claim that savings in development costs are more 
than offset by the increased cost of complying with PUD regulations.

PUD regulation did mark a change from the way in which land-use regu-
lations had been applied. Instead of zoning regulations that decided what 
development was allowed as a matter of right, and subdivision regulations 
limited to measurable requirements such as street widths, PUD regulations 
allowed municipalities the discretion to decide what kind of development 
they would approve.

Changes in development style can be threatening to neighbors, and discre-
tionary review can be unfair to developers, but several factors make limited 
PUD more acceptable to many communities. One was homogeneity in the 
residential development and demographics at the time. This was a time when 
a majority of the country lived as nuclear families with an average of �.�7 
children. The father worked, and the mother stayed at home. Single-fam-
ily housing dominated, and styles were similar. PUD ordinances allowed 
communities to use their discretion in deciding what developments they 
would accept, but that discretion was limited because any developments 
they approved would serve the typical family and would likely be built in 
the familiar development pattern. In addition, PUD regulations that followed 
the cluster development model were limited to single-family development 
and did not allow an increase in density.

early rePortS anD moDel regUlationS
The standard zoning act adopted by most states does not contain statutory 
authority to regulate PUD. This was a concern. By the mid-1960s, atten-
tion turned to the need for statutory authority. The Urban Land Institute 
published a model statute and held a conference introducing it about that 
time (Babock and McBride 1965). It was not widely adopted and proved too 
rigid, though a number of states have enabling legislation for PUD today 
that enacts a different statutory model. 

There also was a need for model regulations, so the American Society 
of Planning Officials, later to become the American Planning Association, 
asked me to prepare a report on PUD that contained recommendations for 
a model ordinance (Mandelker 1966). Several years later APA published 
another report on PUD based on a questionnaire, national interviews, and 
a review of PUD regulations that updated my earlier report (So, 197�). The 
Urban Land Institute then published a report some years later that discussed 
how PUD was carried out in practice and included a discussion of regulatory 
problems and issues (Moore and Siskin 1984).

These reports and recommendations generally assumed the typical PUD 
would be a cluster development limited to single-family development with 
no increase in project density. Multifamily  uses might be permitted margin-
ally, and commercial development could be allowed if accessory and related 
to the residential uses. The PUDs studied in the ULI report were also small 
in size. Only a few were larger than 100 acres. Development at this scale 
does not raise problems at the regional level, such as the impact on highway 
facilities and the jobs/housing balance. Cluster development could also 
be approved under the subdivision ordinance, though the reports recom-
mended including PUDs regulations in the zoning ordinance as a rezoning 
or conditional use if a change in use or density was required.

These reports were limited in the changes they suggested. As proposed in 
these reports, PUD was only a marginal change to existing land-use regula-
tion and did not substantially modify the regulatory framework. It filled 
a gap in existing regulations by allowing a comprehensive review of new 
development that promised new design opportunities while preserving open 
space. This expectation was clear in ordinance purpose clauses providing 
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PUDs can range in size from infill 

housing development on a few 

acres in a downtown area to a 

large master-planned community 

of 50 square miles in outer 

suburbia.

that local governments could not approve a PUD unless they found it would 
provide a better built environment than what could be accomplished under 
existing regulations. This type of purpose clause is still common.

Though the type of development contemplated under PUD regulation 
did not differ much from what had been done before, this kind of regulation 
did change the basis for development because it required PUDs to obtain 
approval in a discretionary review process. This was a major change. Zon-
ing ordinances allow uses as-of-right, and subdivision ordinances have set 
standards. This kind of nondiscretionary regulation can be arbitrary, but it 
is fair if the review standards in the ordinance are fair and fairly applied.

By comparison, a discretionary approval process can provide opportuni-
ties for unfair and arbitrary decision making. The PUD review process can 
become an invitation to essentially standardless negotiation if the ordinance 
is not written properly. It can also provide opportunities to developers 
to overreach and obtain excessive concessions or even default on their 
promises by failing to provide improvements and infrastructure that were 
promised (Turque 2006). One feature of my early report was a concern that 
approval standards provide sufficient guidance and that ordinances contain 
sufficient protections, so that developers could not take unfair advantage. 
Strict provisions about development phasing, for example, are necessary 
so that developers do not build a profitable part of a development first 
and then not provide promised amenities, such as common open space. 
Controlling the exercise of discretion in planned development regulation 
is still a major problem.

WHat PUD iS toDay
The origins of PUD regulation explain what PUD is today. It has a dual 
character. As the Urban Land Institute report stated several years ago, PUD 
is both a physical plan and a legal concept (Moore and Siskin 1984, 5). This 
definition highlights the difficulty in defining PUD, as it is both a develop-
ment type and a legal process for approving a development type. This dual 
character is reflected in a definition of PUD contained in a Eugene, Oregon, 
General Information sheet:

A planned unit development (PUD) is a comprehensive development plan 
intended to provide flexibility in design and building placement, promote 
attractive and efficient environments that incorporate a variety of uses, 
densities and dwelling types, provide for economy of shared services and 
facilities, and preserve natural resources. (Eugene, Oregon, Planning and 
Development Department, n.d.)

This definition includes both the process and physical design elements of 
PUD. It notes the opportunity for flexibility in design and building place-
ment, which can occur through the approval process, but also emphasizes 
elements in physical design that must be included, such as mixed uses, 
densities, and the preservation of natural resources. The definition does not 
expressly state that the design of PUDs must be better than what might be 
obtained through traditional zoning, but it is implied.

One omission is a size requirement. PUDs can range in size from infill 
housing development on a few acres in a downtown area to a large mas-
ter-planned community of 50 square miles in outer suburbia. This variety 
suggests that different kinds of regulation are required for different types 
of development and that no single approach to PUD regulation can fit all 
alternatives. Downtown sites, for example, may not have natural resources 
to preserve. A definition may not be able to catch all of these alternatives.

A PUD that has a variety of mixed uses is usually called a master-planned 
community when it is built on a large scale. The development of increasing 
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Changes in market demand, 

development practices, the scale 

of development, and community 

expectations have substantially 

altered the market and policy 

environment for PUD regulation. 

These changes need to be 

considered.

numbers of these communities is one of the most important changes in the 
PUD concept in recent years, and this increase has significantly changed the 
way in which communities draft and apply PUD regulations. We have had 
master-planned communities for some time, of course—large-scale develop-
ments often with thousands of homes and divided into neighborhoods with 
mixed uses, including retail and employment centers. Now, especially in the 
west, the south, and other growing areas of the country, the master-planned 
community is becoming the standard method of development. Their larger 
scale and mix of uses may require different kinds of regulatory treatment 
in PUD ordinances.

So how should a PUDs be defined, or is a definition necessary? The Eu-
gene definition can be generalized to better emphasize both the process in 
which PUDs are approved and the type of development contemplated by 
the regulations:

A PUD is a development that has been approved in a process that requires 
the comprehensive review of project design and that can include a variety 
of project types, including infill developments, housing developments, and 
mixed-use developments, such as master-planned communities.

Ordinances may need definitions more specific to the types of PUDs that 
are allowed.

tHe CHanging market anD PoliCy environment for PUDS anD  
maSter-PlanneD CommUnitieS
Changes in market demand, development practices, the scale of development, 
and community expectations have substantially altered the market and policy 
environment for PUD regulation. These changes need to be considered.

Housing demand, for instance, has called for major changes in the housing 
products that PUDs and master-planned communities offer. One observer 
commented several years ago that a mass market in housing no longer ex-
ists; rather, it is breaking into niche markets with different housing needs 
(Halter 1998, 1). This change has occurred because the homebuyer profile has 
changed, and the stereotypical nuclear family of the past no longer drives 
the housing market. The nuclear family is a minority, and the number of 
children on average in each family has decreased by one-third. Employment 
has shifted from production to service, and time is a growing amenity as 
many families need dual incomes, and work demands put pressures on fam-
ily life. Working at home through telecommuting is increasing and requires a 
different kind of housing that contains a work environment. Developers may 
also design and build for different housing preferences, featuring “green,” 
“conservation,” and other types of development in their projects based on 
polling efforts before a spade of earth is turned (McCrummen 2006). 

Another important influence on PUD and its regulation was the publica-
tion in 1998 by APA and the International City/County Management As-
sociation of a best-selling influential book, Best Development Practices (Ewing 
and Holder 1998). The book recommended land-use, transportation, housing, 
and conservation practices now widely used by developers—practices that 
have found their way into PUD ordinances. Best Development Practices did 
not deal with design issues, but design issues have also become increasingly 
important. Some of this is just greater attention to good design, but some 
of it shows the influence of the development model preferred by the new 
urbanism movement (Arendt 2004). 

neW UrbaniSt anD DeSign iSSUeS
The current popularity of new urbanist development is evident by the 
number of books and articles expounding its advantages over develop-
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ment produced by conventional zoning. One of its important concepts 
is a development model of self-contained, self-sufficient communities in 
which reliance on the automobile is substantially reduced. This objective 
is achieved by providing internal employment opportunities, improving 
pedestrian access, and requiring street connectivity to the adjacent grid, 
eliminating the isolated cul-de-sac that reduces mobility. New urbanism 
also has specific design standards for homes and buildings that feature front 
porches and street adjacency, while mandating details all the way down to 
facade specifics.

The new urbanist movement attacks traditional zoning as a barrier to the kind 
of development it would like to see, but it has not favored PUD as a method of 
implementing its design ideas. It prefers, instead, a detailed “form-based code” 
that prescribes the new urbanist criteria for development and that applies as-of-
right with no need for approval in a review process. Whether a detailed code 
of this type is desirable is a matter of debate. Some experience with form-based 
codes shows they can produce unintended and undesirable results (Mitchell 
2002). Another option, which some communities have adopted, is to include 
new urbanist design standards as requirements for the approval of PUD. It is 
also possible to adopt standards allowing hybrid developments that include 
both new urbanist and traditional designs (Ewing 2000).

PUD ordinances, like new urbanist codes, contain design requirements in-
tended to avoid look-alike and “cookie-cutter” developments that jurisdictions 
want to avoid. Anti-monotony requirements that require variations in exterior 
treatment are one example (Kendig 2004). Comprehensive design standards 
can also be included that enact general design principles. Some communities 
have adopted highly sophisticated and detailed design standards in the PUD 
ordinance that must be applied in development plans (Melby 2005).

reSoUrCe PreServation
Demands for natural resource conservation have also influenced the regu-
lation of PUDs. These regulations from the beginning required usable and 
adequate open space for residents, but the open space required was usually 
intended for resident activity, with no extensive attention to the preservation 
of natural resource areas. The publication of Randall Arendt’s book, Con-
servation Design for Subdivisions (Arendt 1996), was an influential event that 
brought conservation concerns more immediately into land development 

New urbanists have not 
favored PUDs as a means of 

implementing their community 
design philosophy, but several 

PUDs have included the 
concepts.  A town center, mixed 

uses, street connectivity, and 
more are featured in The New 

Town at St. Charles near St. 
Louis, Missouri.

Used with permission from The New Town at St. Charles
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practice. Arendt argued for specific attention to the preservation of natural 
resources. He showed how a subdivision planned for the total buildout of a 
site could be redesigned to preserve natural resources, yet keep its density 
in a cluster design that increased densities outside preserved areas. Arendt 
took the concept of cluster housing a step further by making natural pres-
ervation a dominant priority. Communities have followed his lead in PUD 
ordinances by enacting natural resource preservation and requirements for 
developers to follow. They have also adopted conversation design subdivi-
sion regulations that require the application of Arendt’s principles.

The publication of Randall Arendt’s 
Conservation Design for Subdivisions 
in 1996 was an influential event that 
brought conservation concerns more 
immediately into land development 
practice. Arendt argued for specific 
attention to the preservation of 
natural resources. He showed how 
a subdivision planned for the total 
buildout of a site could be redesigned 
to preserve natural resources yet keep 
its density in a cluster design that 
increased densities outside preserved 
areas. This is Prairie Crossing, a 
conservation subdivision PUD, near 
Chicago.

Vicky Ranney

CHallengeS anD CHangeS in tHe regUlatory environment
These changes in development practices, and in the variety and character of 
PUDs, have challenged the regulatory environment in which communities 
process these developments. 

A threshold question is whether the discretionary approval process common 
to PUDs ordinances is still necessary; that is, if problems exist in the zoning or-
dinance, why not fix them? If PUD ordinances are intended to produce “better” 
development and if a community knows what kind of development it prefers, 
why not draft ordinances that require the “preferred” development and allow 
that development as-of-right without the need to go through a discretionary 
approval process? Such an alternative allows up-front agreement on the pre-
ferred type of development, and on standards for that development which can 
then serve as the basis for drafting ordinance standards. Conservation design 
subdivision ordinances are such an alternative, as are new urbanist codes.

Other critics fault the costs of discretionary review in PUD ordinances, 
including the cost of delay, the cost of showing compliance with PUD regula-
tions, and the cost of uncertainty created by not knowing when, whether, or 
how a PUD application will be approved. They argue a zoning ordinance can 
be written to accommodate the desirable features of PUD without requiring 
an expensive and time-consuming review process.

Finally, the NIMBY issue often arises; namely, PUDs offering a different 
style of housing or higher densities sometimes attract community opposition 
and challenge in a voters’ referendum. Process attracts public participation, 
which is necessary and can be helpful, except that NIMBY opposition often is 
unjustified, and securing approval over public opposition is difficult. I have 
heard of difficulties with NIMBY opposition to PUDs everywhere. Allowing 
PUDs as-of-right avoids this problem. 
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By Dwight H. Merrian, faicp 
Robinson & Cole LLP, Hartford, Connecticut 

Planned development projects are similar to many others, except 
they tend to be larger and more complex. These attributes make 
them targets for opposition. Following just 10 cardinal principles 
can help win over the opposition and get approvals.

1. Don’t Think of The Opposition as “Opposition,” but as 
Potential Allies to Be Won Over

Many developers go into a project approval process believ-
ing there will be opposition they must somehow defeat. The 
reality is that most future opposition can be avoided. The 
developer and the public advocates supporting the planned 
development need to start with a positive attitude.

The effort should began with the objective of having no 
opposition at the hearing and getting a unanimous decision. 
The developer must be committed to do everything that is 
reasonable and not budget-busting or project-killing to sat-
isfy each and every need and desire (no matter how bizarre) 
of everyone who may have an interest in the project. Some 
planned development project advocates may say, or think, 
that such kowtowing to the “opposition” is demeaning or 
ridiculous, or not required by law, or costs money, or involves 
extra time, or sets bad precedent for future projects—and 
most of developers start out saying that, until they experi-
ence positive results from addressing the needs of opponents. 
Meeting the real and perceived needs of the community leads 
to projects being approved, gets the project into positive cash 
flow territory, generates local tax revenues more quickly, and 
earns planned development advocates a reputation as caring 
people who listen, respond, and accommodate.

2. Have a Plan of Action and Keep It Close to the Chest

First, there must be a plan of action. It may or may not be 
written, in whole or in part, depending upon the sensitivity 
of the strategy. However, there must be a plan of some type. 
Second, the secret details of the plan must remain secret. 
The plan should not be widely disclosed because it will 
ultimately leak out. If the plan includes land acquisition 
and assembly, developers and planners will need to work 
through one or more layers of business entities to prevent 
those whose properties are being acquired as part of a larger 
assembly from leveraging their positions. 

In military security, a person must have the necessary clear-
ance to receive confidential information, but they also must 
have a “need to know.” No one involved in the development 
team should know more than they need to know to do their 
job. Those who think they are being helpful by widely distrib-
uting memos and other status reports to a large development 
team are simply opening the floodgates to disclosure. 

All of the players must be known for the plan to be com-
plete. Part of the action plan, from the market survey through 
land assembly, should be to identify the key players in the 
community and address how to approach them. 

These key players are important in the process of “grass-
tops” organizing, as distinguished from what is the better 
known technique of “grassroots” organizing. “Grass-tops” 
organizing is a method of obtaining the support of commu-
nity leaders, as opposed to the support of the general public 

found in “grassroots” campaigns. Don’t fall into the populist 
trap of thinking it is necessary to convince the masses. It 
isn’t. You need to convince the influential leaders. 

�. Know the Community’s Agenda

Armed with the information about who the real powers 
are in the community, it is then essential to learn more 
about the community’s agenda(s). Much of it will be as 
expected. Some of it is often unimaginable.

One of the most straightforward techniques, which can 
be part of a grassroots organizing campaign, is to do a 
telephone survey. Another way to find out more about the 
community’s agenda is to conduct one-on-one interviews 
and focus groups.

Finding out what personal agendas might exist can 
be extremely important. In one project, a portion of the 
development required the construction of a stormwater 
drainage line on the developer’s property in a location 
that required the removal of a large tree on the developer’s 
property. A woman who owned a house abutting the 
project expressed a concern for that tree to which she had 
considerable attachment because she had looked at it for 
many, many years from her kitchen window. She thought 
it was “hers.” The developer’s response to this concern 
was a simple one: no problem, he offered to construct an 
additional manhole in the stormwater system and divert 
the pipe around the tree. 

Was this crazy? Absolutely not. For the cost of a thou-
sand dollars he turned one of the members of the potential 
opposition (an abutter with statutory standing to appeal) 
into a stalwart ally who sang his praises throughout the 
neighborhood during the time the application was pend-
ing before the administrative agencies and ultimately was 
part of the group that supported the project before the 
legislative body at its final hearing. 

4. Be Willing to Set Aside Perceptions of What Constitutes 
the Public’s Agenda  When There Is Better Information

One of the leading causes of aircraft crashes during in-
strument operations is the pilot’s refusal to believe the 
instruments. If there is good information from the tele-
phone surveys, written surveys, focus groups, individual 
interviews, and so forth, it is essential to set aside biased 
perceptions of the public’s agenda (even though some will 
claim they know they are right and the survey data must 
be wrong) and begin following what is really important 
to the community. 

In one large planned development, the developer was 
so certain that traffic was going to be the premiere issue 
that he spent $80,000 on a computer simulation of traffic 
flows around the facility. The money was not totally wast-
ed because it was an excellent way to present complex 
information, but it turned out that the public did not care 
as much about traffic as it did about their personal safety 
when parking in the proposed structured parking

With all of the initial discussion of traffic, the propo-
nents had logically pushed the discussion of personal 
safety down to number five or six in the list of subjects 
to be presented during the hearings.

organiZing SUPPort for tHe PlanneD Unit DeveloPment Program

(continued)
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organiZing SUPPort for tHe PlanneD Unit DeveloPment Program  (continued)

With this new information, the presentation for the hear-
ing was reordered, with the safety issue addressed upfront 
by credible experts. The public’s concerns were largely set 
aside at the outset and the project was approved. 

5. Follow the Guidance of Getting To Yes and Make Sure that 
Trust Is Never an Issue

One of the practical suggestions of “principled negotiation” 
as set forth in the important book, Getting To Yes, is that we 
should never make trust an issue in dealing with potential 
adversaries. When planners and developers start asking 
the neighbors to trust them, they are generally not going to 
get the support they need. Instead, tell those who might be 
adversaries that trust is not an issue, that the proponents 
are prepared to step up to the plate, reduce to writing, and 
guarantee by bilateral, enforceable contract exactly what 
the developer and its successors will do and exactly what 
is expected of them.

6. Hire a Public Relations Professional

Many planners, lawyers, and experienced developers like to 
feel they know how to put together the right message and 
communicate it to others. But the fact is most developers 
and community advocates never go into a major project 
anymore without a public relations specialist because they 
have learned so much from them about how to shape their 
message to win approvals.

Also, the public relations person can do a better job gener-
ally than the planner, developer, or the lawyer in keeping 
communications flowing to the community. A dedicated 
website is a must today.

7. Do Everything You Can to Keep Members of the Commu-
nity from “Prematurely” Taking a Public Stance against the 
Project

Once somebody has “gone public” with their position, it 
becomes a “face saving” problem to get them to come off 
that position. 

If you think you are going to lose someone’s support, 
you need to do everything you can to get them to hold off 
announcing their position until you have had a chance to 
resolve any problems they may have. Planners and devel-
opers should even delay the commencement of a hearing 
and perhaps withdraw an application to avoid someone of 
importance going public against the project. 

Doing that (holding off on a hearing or withdrawing) 
sends a strong message to the influential person that you 
really care about their position and you want to work with 
them. 

8. Show You Care

If you show you really care about the interests of people in 
the community, they will almost always (but not always) re-
spond favorably. This means returning phone calls promptly, 
being accessible 24/7, meeting people face-to-face, driving 
out of your way on the way home from work at night to 
drop off packages of information, keeping everybody fully 
informed with all types of documentation as to what you 
are doing, and so forth.

No question about it, it’s a big job, but in the long run 
it takes much less time and much less money to take care 
of the community’s concerns in this way. The most suc-
cessful planned development proponents are the ones 
who will take their personal time, especially evenings, to 
go to the community.

9. Show Gratitude after the Fact

 Project advocates need to look forward and think of the 
project they may have next year or next decade where they 
will need the community’s support. There is nothing more 
powerful at a public hearing than to bring an abutting or 
near neighbor from a prior, controversial project and have 
them testify about how wonderful you were in addressing 
the community’s concerns and how great the project has been 
since it was completed. And there is nothing better than hav-
ing opponents see the success of prior projects first hand.

Some surveys of the impact of large-scale projects on 
single-family residential neighborhoods show no adverse 
impact on property values. Generally, the most powerful 
opposition groups to projects come to really like their 
neighbors when the projects are done.

So when the planned development breaks ground and 
when it first opens, make sure to hold a ceremonial event 
and invite everyone, including the toughest opponents, 
because they ultimately may be advocates later on.

10. Give When It Makes Economic Sense to Give; Do Not 
Fight for a Position Because You Know Your Position Is 
the Right One or the Legal One, But Fight Only for that 
which Makes Economic Sense

 If the planned development is in a hot residential market 
that looks like it may be peaking and there will be a mil-
lion dollars more profit by getting units constructed and 
marketed this year rather than next year, it makes sense to 
spend $100,000 or even $500,000 in getting the community 
satisfied with the project and getting it approved now 
instead of a year later.

But sometimes it is necessary to fight fire with fire. 
The opposition may be created and funded directly or 
indirectly by market competitors. Sometimes people will 
simply be out to extort money. If people are not willing to 
deal honestly about their alleged concerns, you are bound 
to look behind them and try to find out who is the cause 
of the opposition. There are grave anti-trust implications 
of some types of opposition, conducted in certain ways, 
and you should not be reluctant to discover that activity 
and take action against the miscreants. 

It is true that the Noerr-Pennington Doctrine protects 
much of the opposition, even by market competitors, but 
sometimes people can go too far, and you need to be able 
to identify those situations and be prepared to take cor-
rective action. 

ConClUSionS
These 10 principles are not magic. The commonality is that it 
takes thinking about the needs of the opposition and working 
hard to meet those needs to get the planned development 
project through the approval process.
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Whether as-of-right ordinances can produce good projects without the op-
portunity for discretionary review is another matter, and other critics argue that 
discretionary review is still needed to obtain really good project design. It is 
also true that even ordinances with as-of-right standards require interpretation 
to decide what they mean and sometimes end in judicial review to determine 
that meaning. A compromise is to enact detailed standards in a PUD ordinance 
to provide a development format but still require discretionary review of 
individual projects. Some communities take this approach, but other critics 
believe it is too rigid and open-ended standards are preferable.

fitting PUD into tHe SUrroUnDing CommUnity
PUDs, especially larger projects, have an impact on the surrounding com-
munity, and can create jobs, housing, and traffic problems. When a PUD 
is limited in scale, its external impacts are likely to be minimal, especially 
if it includes only single-family residential development with no increase 
in density, as in cluster zoning. These developments should not generate 
substantial additional traffic, should not make new demands on public 
facilities, such as schools, and should not notably affect the jobs/housing 
balance. There should be no question of consistency with the plan if a 
residential PUD is in a neighborhood previously designated by the plan 
for residential use. 

All this changes once a PUD does not comply with existing zoning by changing 
the authorized housing type, increasing densities, or introducing nonresidential 
uses. Modest density increases and the introduction of limited nonresidential uses 
may not have a significant effect on traffic congestion, the adequacy of public 
facilities, or the character of the surrounding area, but major changes in use and 
density will. The problem is even more serious in undeveloped outlying areas 
where a developer proposes a large-scale master-planned community. 

PUD ordinances can include requirements to take these problems into ac-
count. One is a jobs/housing balance requirement that requires an adequate 
balance of jobs and housing to reduce effects on the community outside the 
project. Another is a requirement that a PUD must provide an adequate 
amount of affordable housing so that housing will be available for persons 
who cannot afford market-rate housing (Weitz 200�). Ordinances can also 
address the traffic problem by requiring a development to capture internally 

The impact of a PUD is often 
a source of contention with 

surrounding residents. When a 
PUD is limited in scale, however, 

that impact is likely to be minimal, 
especially if the PUD includes 
only single-family residential 

development with no increase in 
density, as can be provided for with 
cluster zoning. There should be no 

question of consistency with the 
plan if a residential PUD is in a 

neighborhood previously designated 
by the plan for residential use. This 

is The Glen PUD near Chicago. 

Daniel R. Mandelker



Chapter 1. Planned Unit Development as a Zoning Concept  11

the traffic it generates. A number of communities have an adequate public 
facilities requirement for all new development to ensure the development 
will not occur unless adequate public facilities are available. PUD ordinances 
can also include their own adequate public facilities requirement.

tHe role of tHe ComPreHenSive Plan
The role of the comprehensive plan in the review of PUDs is closely tied to 
whether they will have impacts on the community at large. They may then 
have a major effect on growth and development and the adequacy of public 
facilities, issues considered in the comprehensive plan. Consistency with 
the comprehensive plan should then be required. Statutory mandates for a 
comprehensive plan, and statutory requirements that land-use regulations 
be consistent with a comprehensive plan, are becoming more common. PUDs 
must be consistent with the plan in states that require it, and consistency 
can be required by ordinance even with no statutory mandate. Some PUD 
regulations require projects to be consistent with a comprehensive plan, but 
often there is little detail or guidance on what consistency means, and the 
comprehensive plan may not include policies for PUDs.

This latter situation is not a good one. If a community expects to have 
PUDs and master-planned communities on a major scale, it needs to plan in 
advance to integrate them into its development and public facility policies. 
This can be done by providing a development framework that shows where 
they should be located and how the necessary public facilities and services 
will be supplied. The plan can also provide essential design policies, such as 
a design policy for project development that will ensure the development of 
communities that implement the plan. Densities, the mix of uses, and other 
design elements that will shape the character of PUDs can be further identi-
fied. The PUD ordinance can then implement the plan with more detailed 
standards and requirements and can require consistency with the plan.

tHe aDvantageS of maSter-PlanneD CommUnitieS aS a  
DeveloPment alternative
Master-planned communities raise smart growth questions. Though smart growth 
proponents support PUDs as infill in urban centers, they oppose sprawl devel-
opment at the urban edge, and some consider the master-planned community 
an unsuitable form of urban sprawl. This objection needs consideration because 
master-planned communities have many advantages as a development alternative 
that regulations can support to obtain a more desirable living environment. 

One problem with this argument is that infill development in urban centers 
cannot meet all anticipated development needs; in other words,  master-planned 
communities are needed as development alternative (Priest 2002). And develop-
ment at the edge will not create urban sprawl if growth management programs 
limit sprawl through urban growth boundaries and the careful placement of 
self-contained satellite communities. In this kind of development framework, 
the scale of master-planned communities provides good opportunities to achieve 
hoped-for planning objectives. As Donald Priest points out:

The large scale of sites to be developed gives development planners great flex-
ibility in arranging land uses. This greatly enhances the opportunities to establish 
compatibility between the needs of man and nature. This is a major advantage, 
considering the planning constraints that apply to small-scale projects. Planning 
at a large scale necessitates evaluation of natural systems and environmental 
impacts at a large scale. It also leads to the evaluation of more alternative 
development possibilities. Indeed, the assessment of the suitability of land for 
development is the starting point for planning large-scale projects. These actions 
provide the basis for plans that ensure that the communities will represent the 
best expressions of the principles of sustainable development. (Priest 2002, 12)

The scale of master-planned 

communities provides good 

opportunities to achieve hoped-for 

planning objectives. 
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Priest also argues that large-scale development provides better oppor-
tunities to protect natural resources because environmental protection and 
conservation measures are more easily carried out in large-scale develop-
ments. They also have the necessary scale to: 

•	 provide mixed uses and a variety of housing types; 

•	 create a jobs/housing balance;

•	 reduce trip lengths;

•	 use infrastructure and transportation facilities efficiently and responsibly; 
and 

•	 respond to consumer preferences in housing.

These comments underscore the importance of scale in regulating PUDs, and 
the need to have more than one PUD option when development at dramati-
cally different scales is expected. They also provide a different perspective on 
whether there should be a minimum size for PUDs. The issue is not whether a 
minimum size is necessary, but, rather, a community should mandate different 
minimum sizes for different kinds of PUDs if size is an issue.

HoW tHiS rePort WaS Done anD WHat it inClUDeS
The purpose of this report is to provide recommendations on how PUD 
ordinances can be drafted and to review the case law and state statutes 
that authorize the regulation of PUD as a development technique. There is 
no all-purpose model of PUD regulation. Communities will need to make 
choices about which review process to use and which substantive standards 
should apply. This report recommends a number of alternatives for PUD 
regulation that communities can consider.

In preparing this report, I did a literature search on PUDs as well as tele-
phone and on-site interviews with planners, developers, and local govern-
ment officials in different parts of the country. I also interviewed planning 
consultants who have a wide national experience in writing and implement-
ing PUD ordinances. Typical PUD ordinances, graphics, and other materials 
were collected, and ordinances were extensively searched on the web.

Chapter 2 provides an overview of the issues a community must consider 
when it decides to adopt a PUD ordinance. Chapter � provides recommenda-
tions on process, and Chapter 4 provides recommendations on substantive 
standards. Chapter 5 discusses the case law. Chapter 6 reviews statutory 
authority. A CD-ROM accompanying this PAS report includes graphic 
material, such as maps and photographs, development plans and agree-
ments, articles, statutory materials, and electronic files of Chapters 4 and 
5 to facilitate the extraction of regulatory language that communities may 
find suitable for use in their PUD standards. As always, consult with your 
local land-use attorney to make certain that the language complies with all 
applicable law in your state and local jurisdiction.

ConClUSion 
PUD has clearly changed from a modest attempt to provide flexibility, bet-
ter design, and open space in residential development to a major land-use 
program that can create developments for both small-scale infill spaces and 
large master-planned communities on the urban fringe. Its content has also 
changed to place new emphasis on design, natural resource preservation, 
social objectives, and the implementation of land development policies in-
cluded in comprehensive plans. It is an exciting change in the way we use 
our land that requires careful analysis and attention.
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A
ny community considering an ordinance to regulate PUDs 

or master-planned communities needs to determine what 

kind of ordinance should be adopted or whether the community 

wants PUDs at all. Chapter 1 provided an overview on where PUD 

and master‐planned community regulations are today, and the dif-

ferent types of development for which a PUD ordinance may be 

needed. This chapter provides a checklist of issues communities 

should consider when deciding whether to include provisions for 

PUD or master‐planned communities in their land-use regulations. 

The chapter uses the term PUD throughout, but its guidance applies 

as well to ordinances that regulate master-planned communities. 

CHAPTER 2

A Checklist for Drafting Planned Unit 
Development and Master-Planned  

Community Ordinances
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Permitting PUD as-of-right has 
become a popular alternative 
in many communities. If it is 
possible to identify and agree 
on the elements of a PUD in 

the zoning ordinance, approval 
should follow without difficulty 
if ordinance standards are met. 
PUD as-of-right, for instance, 

should be possible on smaller 
sites, such as infill sites like this 
one, because the community can 

establish design requirements  
in its land-use regulations 

 for the area. This is  
The Boulevard development  

in St. Louis, Missouri.
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DEVELOPMENT AS-OF-RIGHT OR BY REVIEW? 
Traditionally, PUDs are authorized only when approved through a review 
process that requires the submission of development plans and review and 
approval by the legislative body, planning commission, and administrative 
staff. As Chapter 1 noted, however, this kind of negotiation process can be 
disabling. It can be lengthy, taking several years for major developments and 
imposing delay and financial costs on developers and local governments. 
Outcomes may be uncertain, and uncertainty makes it difficult for developers 
to plan and for local governments to implement their planning policies. 

 Permitting PUD as-of-right has become a popular alternative in many 
communities. Remember that PUD is both a physical plan and a process. If 
it is possible to identify and agree on the elements of a PUD in the zoning 
ordinance, approval should follow without difficulty if ordinance standards 
are met. PUD as-of-right is especially possible when there is agreement on a 
development format, such as traditional neighborhood development. PUD 
as‐of‐right is also possible on smaller sites, such as infill sites in downtown 
areas, where the community can establish design requirements in its land-use 
regulations. Growth areas where the community has decided on a develop-
ment pattern, such as growth in dispersed villages, are another example. The 
conservation design subdivision is another popular development form that 
has been legislated as an as‐of‐right alternative. Some planners recommend 
PUD approval through a review process only for special situations, such 
as redevelopment sites where uses differ, for master‐planned communities 
where different elements in the project require full‐scale review, or for spe-
cial kinds of topography. This report contains examples of ordinances that 
authorize as-of-right developments that incorporate PUD principles. 
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In a sense, authorizing as-of-right 

PUD means “fixing” the zoning 

ordinance, as some critics have 

recommended. This alternative 

is possible when the community 

agrees about the project elements 

it wants.

In a sense, authorizing as-of-right PUD means “fixing” the zoning or-
dinance, as some critics have recommended. This alternative is possible 
when the community agrees about the project elements it wants. It may 
not be possible in a development environment in which different kinds of 
development are anticipated at different locations. Nor is it workable when 
the community wants to retain some form of discretionary review. Provid-
ing a fixed development format in the ordinance may avoid negotiation 
and bargaining over project approvals, but it also prevents flexibility in 
fitting project design to each development environment. It may also lead 
to unintended design outcomes, as has happened with some new urban-
ist ordinances, or may turn out not to be marketable in a changing market 
environment. An alternative is a mixture, as some communities have done, 
in which the ordinance contains both discretionary and as‐of‐right forms of 
PUD. Some communities have also adopted hybrid ordinances in which 
development standards are spelled out clearly, but administrative review 
is still required. This is a useful alternative if the standards adopted do not 
bind too tightly

ONE TYPE OF PUD OR MANY? 
This discussion suggests that adoption of a single development option for 
all types of PUD may not be possible. Many communities, especially larger 
communities with substantial and different development areas, have ad-
opted more than one PUD ordinance. One ordinance might allow residential 
cluster housing, while another might allow mixed‐use development or a 
master‐planned community. Some PUDs may be allowed as‐of‐right, and 
some may require discretionary review. What types of development will be 
allowed will depend on the community’s planning policies and what kind 
of development it wants built. 

The Detail Issue: Short Form vs. Long Form 
A key element in the regulation of PUDs everywhere is the tension between 
providing detail and authorizing discretion. Should an ordinance confine the 
decision maker by providing detailed guidance, or should it provide general 
directions that allow the exercise of a considerable amount of administra-
tive discretion? This problem is most acute in defining the standards that 
PUDs must meet. Design standards, for example, can be highly detailed 
or prescriptive, or they can simply provide a general directive. A detailed 
standard would specify what facades should look like. A general standard 
might just require housing styles that “are compatible with the old town 
style” of the community with illustrations of styles that would be considered 
“compatible.” Provisions for procedural requirements are more standard-
ized, but even here choices exist. A provision for a concept plan can simply 
require a statement of “the objectives and purposes” of the development and 
the location and type of densities and uses, or it can require more detailed 
information about the project so the developer understands what must be 
submitted and what will be reviewed. 

 There is a trust issue in the drafting of PUD ordinances. Providing dis-
cretion to approve development plans with limited detail in the ordinance 
assumes a trust that the ordinance is specific enough to govern the deci-
sion‐making process, and that local governments will administer the ordi-
nance in a fair manner. Local governments can take advantage of a broadly 
written ordinance by attempting to make excessive demands on developers 
or by denying applications for approval arbitrarily. 

 There is also a trust issue in how PUDs are approved. If a local government 
approves a PUD based on a sketch or concept plan that does not include 
all of the development details, it must trust the developer to carry out the 
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project as intended. It must also trust the developer to provide 
promised facilities and infrastructure, a problem only partially 
remedied by insisting on bonds and sureties. Experience with 
developers who have defaulted on their original intentions has 
led many communities to adopt detailed approval standards and 
to insist on detailed plans as the basis for approval. The condi-
tional zoning technique used in some communities reflects this 
insistence on certainty. 

 For all these reasons, PUD ordinances must walk a fine line 
between specifying in detail the kind of project that is accept-
able, and giving developers an opportunity under more gener-
alized guidance to provide a good development product. This 
tension has always been present and is difficult to resolve. The 
assumption in the early ordinances was that the ordinance would 
be strict on some issues, such as detailing open space require-
ments, but more open on other issues, such as site development, 
because changes in use and density were not allowed. The early 
ordinances were thus more concerned with infrastructure issues 
and less concerned with design issues that determine what kind 
of development will be produced. New influences on what is 
expected in project development have encouraged communi-
ties to adopt ordinances more concerned with project design 
and character. 

 There are two extremes in dealing with these drafting tensions. 
At one extreme, a particular development format, such as the new 

Figure 2-1. The concept plan  
for the Kiley Ranch commercial 

portion of the development in 
Sparks, Nevada.

Kiley Ranch, Sparks, Nevada
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urbanism format, can be adopted in the PUD ordinance as the standard for 
approving individual PUDs in a review process. This is the hybrid com-
promise with the as‐of‐right option discussed earlier. It provides detailed 
development standards but still requires discretionary review and an op-
portunity to apply these standards on a project-by-project basis. 

 At the other extreme, the ordinance can adopt generalized approval 
standards that leave considerable discretion to the approving agency. This 
type of standard is very common. On the design issue, for example, it may 
require the PUD to have a “better” design than what would be possible by 
complying with the zoning ordinance, or that the PUD be “compatible” with 
adjacent areas, or simply that the PUD must have “good” or “innovative” 
project design. These standards leave considerable room for interpretation. 
Most, though not all, courts would probably accept them, but they can make 
the review process an open‐ended invitation to bargaining and negotiation. 
More precision is possible if the community can include examples from the 
community or elsewhere that illustrate good design, though PUD ordinances 
seldom do this. 

 An intermediate approach goes beyond generalized standards but does 
not enact a detailed development format. New urbanism standards, for ex-
ample, might specify facade and street treatment in detail. An intermediate 
standard would not do this but would contain a directive standard that can 
be applied in different ways. It might contain a connectivity standard, for 
example, specifying how many access points the project might have, but it 
would not specify how they should be provided. An ordinance could also 
deal with traffic problems by including an internal capture of traffic require-
ment but not specify how this is to be carried out. A jobs/housing balance 
requirement could establish a jobs/housing ratio but not detail how that 
ratio should be achieved. Generalized design guidelines can be provided 
without specifying design elements in detail, such as a requirement for a 
gridiron development pattern of lots and blocks. 

 When regulating PUD, some communities adopt a short‐form ordinance 
with minimal standards that require a substantial exercise of discretion in 
their application. Other ordinances are substantially longer and more de-
tailed. Which alternative to choose is a matter of preference, though judicial 
rules about delegation of power may require detailed regulation in some 
states. 

The Detail Issue, Part 2: Entitlements and the Timing of Plan Approval 
Resolving the detail issue also requires important decisions about the 
content, timing, and specificity of development plans and their approval. 
This issue is linked to what is usually called the “entitlement” question. 
When does a developer obtain an entitlement to development allowing 
it to proceed without concern about future changes or modifications that 
the community might make? This vested rights issue is considered in 
Chapter 4. 

 The first issue is to decide what kind of plans the developer must submit 
and when. My 1966 report suggested the preparation and approval of a 
concept (or sketch) plan as the first stage in the review process. This plan 
is sometimes called a “bubble” plan because it contains identified areas of 
the project where densities and development types are indicated in only a 
general fashion. Once the concept plan is approved, the developer proceeds 
to the preparation of a preliminary and then a final development plan. These 
plans are detailed. 

 The concept plan has many advantages. Principally, it allows the leg-
islative body to approve the major elements of a PUD that require policy 
decisions and gives staff and the planning commission the responsibil-
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ity to approve project details in later plans. This is a clear and desirable 
separation of function. Developers prefer getting concept plan approval 
because it gives them a legislative endorsement of the essential elements 
of their development while giving them the flexibility to plan the details 
later. Especially with large-scale projects that may take many years to com-
plete, they can avoid the expense of detailed plan preparation at the time 
of application that may produce a plan that becomes dated and unusable 
as markets change. 

 Local governments often have good reasons, however, to oppose reli-
ance on concept plans as the basis for project approval. When a project will 
have a greater density and more intensive uses than are common in the 
surrounding area, for instance, adjacent neighbors will almost certainly 
demand more detail in the plans presented for approval so they will know 
for certain what will be built. The question is whether requiring a detailed 
development plan as the first plan submitted for approval creates other 
equally difficult problems, such as a rigidity in plan details that may require 
change as markets change—changes that may be difficult and expensive. The 
solution to this problem can perhaps be linked to the type of development 
proposed. Detailed development plans can probably be submitted initially 
for developments like intensive infill on a limited scale where the planning 
and design objectives are clear, and the time frame for development reason-
ably short. Large-scale developments with a longer build‐out time and more 
uncertainties and risk, like master-planned communities, cannot plan in 
detail in advance with any certainty. 

PUD CATEGORIES 
If the community decides to adopt a PUD ordinance, the next question is 
which ordinance should be used, and which agency should be responsible 
for its administration. The key to answering this question is to develop a list 
of categories of expected PUDs and to note that each category may require a 
different type of ordinance and a different type of administration. Usually, 
the zoning ordinance is the proper place for PUD regulations, except for 
very limited single-family cluster developments with no density increases, 
which can be handled through the subdivision ordinance. When the PUD 
regulations are in the zoning ordinance, however, a problem of coordination 
with subdivision review may arise. Concurrent review under the subdivision 
ordinance may not be possible because PUD plans do not usually include 
the detailed engineering necessary for subdivision review and approval. In 
communities with unified development ordinances that combine all of their 
land development ordinances in one package, the selection of an ordinance 
“home” for PUD regulation is less difficult. 

With this in mind, let’s look at the various types of PUDs and master-
planned communities. One preliminary issue is that PUDs and master-
planned communities are not necessarily built only on greenfield sites in 
suburban or nonurban areas. The redevelopment of inner‐city areas was one 
of the reasons why PUD regulation was originally considered, and PUD on 
infill sites in downtown and other areas is still quite common and included 
in PUD regulations. 

 Another initial point is that differentiation may not be necessary if an 
ordinance adopts an open and flexible set of standards that apply to a wide 
variety of development types. Cluster development is usually limited to 
outer suburban areas where it is considered an alternate form of residential 
development, for example, but the same ordinance can apply in urban areas. 
Some ordinances adopt a set of standards that apply to all PUDs and then 
modify them for particular kinds of development, such as infill development, 
that may need different approval criteria. 
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PLANNED UNIT DEVELOPMENT REGULATIONS, ST. CHARLES COUNTY, MOSSOUR

By Harold A. Ellis 

Associate County Counselor, St. Charles County, Missouri 

St. Charles County is a rapidly growing collar county in 
the St. Louis metropolitan area. Since 1993, the county has 
operated under a home rule charter adopted pursuant to 
Missouri’s Constitution. That charter grants the county 
legislative power with respect to planning and zoning “in 
the part of the County outside incorporated Cities, Towns, 
and Villages” (St. Charles County Charter Article II, Sec-
tion 2.529). Under that provision of its charter, the county 
has adopted a Unified Development Ordinance (UDO) 
with chapters on the zoning and subdivision of land, and 
regulating “land disturbance” activities to control sediment 
and erosion at sites under development (Ordinances of St. 
Charles County, Missouri, Chapters 405, 410, and 412).

St. Charles County’s zoning regulations have long 
included provisions that authorize “planned districts” 
or—more recently—“planned unit development over-
lay districts” or “PUDs” (see the UDO, Sections 405.185 
through 405.240). Although the county’s zoning program 
does not apply to any development within the county’s 
municipalities, the county has had considerable experience 
in approving planned districts or PUDs and in monitoring 
their development. This sidebar explains how the county’s 
current provisions on PUDs operate. 

To begin, some preliminarily observations are in order. 
St. Charles County’s PUD regulations contemplate flexible 
multiuse developments (Section 405.195). But because the 
county’s zoning powers apply only to unincorporated ar-
eas, it is not surprising that its PUD regulations are aimed 
principally at the reservation of land (at least 15 percent) 
for open space (Sections 405.190, 405.200.C, and 405.210), 
at the application of housing density bonuses for open 
space (Section 405.205), and—in order to discourage 
“strip commercial development”—at the inclusion within 
residential areas of “neighborhood- oriented” or “commu-
nity-oriented” “nonresidential uses” (Section 405.190). In 
fact, most planned districts or PUD districts in St. Charles 
County have been developments, principally, of detached, 
single-family residences.

Under St. Charles County’s current PUD regulations, an 
owner or developer cannot develop a PUD unless it is on a 
tract at least 10 acres in area (Section 405.100.A). But if that 
requirement is met, an owner or developer may apply to 

rezone the tract to impose an overlay district upon it (Section 
405.220). It is often the case that such applications are joined 
with applications to change a tract’s underlying zoning as well. 
Such dual applications may be used to yield an applicant’s de-
sired mix of uses, which under the county’s PUD regulations, 
depends on a tract’s underlying zoning (Section 405.195). More 
often, however, such dual applications are used to yield a higher 
overall density because most PUDs in St. Charles County have 
not been mixed-used developments.

Any application for PUD rezoning must be accompanied 
by a “concept plan” (Section 405.220.2). The plan is an essential 
part of any such application—and of any rezoning ordinance 
passed in response to it. In fact, in Missouri, the approvals of 
a PUD rezoning and of the plan approved with it constitute 
a single legislative act and are reviewed accordingly by the 
courts (State ex rel. Helujon, Ltd. v. Jefferson County, 964 S.W.2d 
531, 536 (Mo. App. 1998)). Such approvals of plans are emphati-
cally distinguished from administrative subdivision approvals. 
In effect, the plan or—to use St. Charles County’s term—the 
“concept plan” is an integral part of the county’s legislatively 
approved zoning map.

Once St. Charles County approves a PUD rezoning, the 
PUD’s developer must submit a “preliminary plat and final 
development plan” for the county’s approval (Section 405.223). 
At this point, the county’s process approaches the standard 
subdivision process—except that it is still conjoined with the 
review of a developer’s “final development plan.” In fact, “[t]he 
preliminary plat and final development plan may be provided 
in one (1) document” (Section 405.223.A). By contrast, the 
approval of a “final plat” is uncomplicated by the mixture of 
legislative plan-review elements of the PUD approval process 
(Section 405.225).

St. Charles County’s process for approval of PUDs, therefore, 
develops along a continuum that ranges from legislative action 
to approve PUD rezonings (with their concept plans) to ad-
ministrative approvals of final plats. This staged process—first 
adopted in 2005—has met with the development community’s 
approval. Already two projects have been submitted for ap-
proval under it.

The  author  thanks  Wayne  Anthony,  St.  Charles  County  Director 

of Community Development, and Steve Lauer, St. Charles County 

Director of Planning and Zoning,  for  reviewing  this material and 

offering corrections and suggestions for improvements. Mistakes, of 

course, are mine.
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 Here is a list of the type of developments that qualify as PUDs or master-
planned communities: 

1.  Single-family  residential  density  transfer,  or  cluster,  developments  with  no 
increase in density. This type of development tries to cure some of the 
typical problems of conventional residential subdivisions by providing 
common open space in return for a clustering of dwelling units on the 
rest of the property and hopefully better design. This type of develop-
ment is sometimes called “cluster housing” or “cluster zoning.” The 
total number of dwelling units remains the same, but they are clustered 
on smaller lots in one area of the project. Though it is possible to have a 
cluster subdivision on a large tract, they are usually built on small tracts 
up to 30 to 50 acres, though they can be larger in outlying areas. This type 
of PUD can be approved administratively in the zoning or subdivision 
ordinance. It is sometimes limited to suburban or agricultural areas. 

 2.  Single-family residential development with an increase in density. This type 
of PUD goes beyond cluster development by increasing project density. 
The density increase requires action under the zoning ordinance from 
the legislative body. 

3. Multifamily residential development with or without single-family residential 
development, and with or without an increase in density. A development is 
mixed‐use if it combines two residential building types. If the multifamily 
development is in a single-family zone, a rezoning is usually necessary 
unless the multifamily development is allowed as a special use. Increases 
in density will also require legislative action. 

4. Single-use nonresidential development, such as office, commercial, or industrial 
development. This type of PUD can be done on a limited site in an already 
developed community or on a greenfield site. 

5.  Nonresidential uses combined with residential uses, either single family, mul-
tifamily, or both, with or without a change in density. This is an expanded 
mixed-use project that will require legislative approval for use and 
density changes. It can take the form of a town, village, or employment 
center that can provide a major development node. It is usually limited 
in acreage and typically forms a single integrated project. There are two 
forms of this type of PUD: 

a. Infill development on a vacant site or site to be redeveloped in an estab-
lished community. Transit‐oriented development located at a transit stop 
or station is an example of this type of infill development. The develop-
ment or redevelopment of a downtown center is another example. 

b. New development on a greenfield suburban or nonurban site. 

6.  Master-planned community. A master-planned community is a PUD, usu-
ally on substantial acreage, that combines employment, office, retail, and 
entertainment centers with associated self-contained neighborhoods. It 
can include diverse housing types as well as its own retail, entertainment, 
and office centers. A master-planned community can also be a new town. 
There is a scale problem here. Master-planned communities are often 
required to have a minimum size between 600 and 1,000 acres. Their 
size and scale require a phased planning and development process. 

 
 Many communities have different PUD regulations for different types of 

PUD. Approval standards and review details vary depending on the type of 
development. Detailed design standards might be adopted for a limited infill 
development, for example, while no or very limited design standards need to 
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be adopted for a cluster residential PUD. For larger developments, the com-
munity may prefer open-ended standards that allow flexibility in planning. 

WHICH ORDINANCE, WHICH AGENCY 
This discussion of PUD types suggests roles for different ordinances and dif-
ferent agencies. As noted above, the zoning ordinance is the most appropriate 
place to locate PUD regulations. One exception is a density transfer option for 
residential development, which can be located in the subdivision ordinance. 
Many communities have also adopted uniform development codes that com-
bine all of their land development regulations (Meck 2006). This is especially 
helpful for PUDs because they require approval under the subdivision code 
as well as the zoning code if platting is to occur, which will happen in any 
development where individual lots are sold. This PAS Report includes sug-
gestions for integrating PUD review with subdivision review, but integration 
is much easier when a uniform development code has been adopted. 

 Which zoning agency to use also creates problems. Basic legislative 
decisions on use and density are clearly the responsibility of the legislative 
body. Decisions about plan details once those decisions are made can be 
left to the planning commission and planning staff. This process is straight-
forward, and the ordinance recommendations in this report are based on 
this division in authority. More difficult questions arise in deciding which 
other requirements in PUD ordinances need legislative approval. There is 
not much judicial guidance on this issue as yet, but any element of the PUD 
that requires a policy decision about the character of the development should 
probably receive legislative approval. An affordable housing requirement 
is an example. 

 There is no place for the zoning board of adjustment in PUD ordinance 
because its function is to decide questions of interpretation under the ordi-
nance and provide administrative relief, which is vastly different from the 
review of PUD projects. An exception is the use of the board of adjustment 
to grant special uses in PUD projects when special uses are authorized, either 
as part of the underlying zoning ordinance or in the PUD ordinance itself. 
Consideration of a conditional uses within a PUD may also be appropriate 
for a residential cluster housing development where an increase in density 
is not contemplated. 

HOW SHOULD THE ZONING BE DONE? 
Communities face a number of questions when deciding how to fit a PUD 
regulation into their zoning ordinance. Initially, a community needs to real-
ize that PUD regulation is not just another add-on, but a major regulatory 
program requiring careful analysis and study before being included in a 
zoning code. The following sections discuss the alternatives that a com-
munity should consider. 

As-of-Right 
One alternative is to provide for PUD as-of-right. The conservation sub-
division is one example of an as-of-right PUD. New urbanist traditional 
neighborhood development is another. Form-based codes can provide a 
development format for traditional neighborhood development as-of-right, 
which is what many communities have done. Huntersville, North Carolina, 
is one of several examples. This is an alternative to using PUD regulation to 
achieve this kind of development. 

Overlay Zone or New Base Zone? 
If a community decides to adopt a PUD ordinance that provides for project 
review followed by a rezoning, it must decide how the zoning should be 
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done. It has two choices. It can adopt an ordinance that provides for a PUD 
overlay zone that supplements the existing, underlying zoning. Alternatively, 
it can provide for the adoption of a PUD base zone that contains its own set of 
regulations and displaces the underlying zone. In either case, the decision to 
adopt the PUD zone is a rezoning decision requiring action by the legislative 
body. This two‐step process usually requires a “floating zone” procedure. The 
community first adopts the PUD zone in the text of the ordinance and then 
applies the zone to individual tracts on a case‐by‐case basis. Another option is 
to predesignate PUD district zones on the zoning map. It can make the PUD 
option mandatory or voluntary in these zones if it chooses this option. 

Under either alternative, the adoption of the PUD zone is followed by 
the legislative adoption of a development plan for the PUD, in the form of 
either a concept plan or a detailed development plan. The ordinance speci-
fies what goes into the plan and the standards under which it is reviewed 
for approval. 

Under some ordinances, the legislative body adopts the development plan 
at the same time it adopts the rezoning. One advantage of this approach is 
that plan details are adopted by a legislative rather than an administrative 
or quasi‐judicial action that is subject to more demanding judicial review. 
Legislative actions enjoy a presumption of constitutionality that protects 
legislative decisions from judicial reversal. 

If the community adopts a PUD ordinance as an overlay zone, the effect of 
the rezoning is that all the regulations in the original zone still apply to the 
PUD unless modified. Modification can be detailed in the PUD ordinance 
or authorized on a case‐by‐case basis, through exceptions, variances, or 
the application of customized standards. Often the ordinance will include 
limitations on what may be changed. It may provide, for example, that use 
restrictions in the underlying zoning ordinance may not be changed and 

Figure 2-2. The Site Plan from the  
Prairie Crossing Development  

near Chicago.
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may limit modifications to site development requirements, such as setbacks 
and lot sizes. 

This kind of overlay ordinance restricts the extent to which a PUD may 
depart from the requirements contained in the underlying zone. It can give 
the community and its residents protection against developments that depart 
too far from existing requirements, but it also substantially limits design and 
development opportunities. An overlay zone of this type is also cumbersome 
to administer. Modifications may have to be approved in time‐consuming 
procedures with their own requirements that do not match the objectives of 
the PUD. Numerous modifications may be needed, which can cause delays 
and unnecessary expense. 

If a new base PUD zone is adopted, it displaces the existing zoning for 
the tract and becomes its own independent zoning district. A notation is 
then made on the zoning map, and the district is given a designation, such 
as PUD-1, and additional districts are numbered as they are approved. 
There are various ways of providing for use, density, and site development 
requirements in base zones. Many ordinances list the uses allowed, either 
individually or by indicating which zoning districts apply in the PUD 
district. Other ordinances provide that uses be determined when the PUD 
plan is approved under standards provided in the ordinance. The ordinance 
can also contain site development standards, either as quantified setback, 
lot size, and other requirements, or as performance standards, such as a 
“compatibility” requirement for perimeter treatment. The ordinance can also 
specify the kind of development it contemplates in the purpose clause, such 
as mixed‐use development with a town center. An ordinance can be even 
more specific if it specifies the development format in more detail, such as 
a new urbanist village center.

Drafting Options

As-of-Right

By Review

Short-Form Ordinance

Long-Form Ordinance

Concept Plan

Detailed Development Plan

Legislative Body

Planning Commission

Board of Zoning Adjustment

Overlay Zone

Base Zone

Conditional Zoning

   

Use when

For established development formats, if local government 
believes review is unnecessary

Local government believes discretionary review of project is 
required

Maximum amount of discretion in reviewing applications is 
wanted and development is not expected to present complex 
problems

Development problems are complex and more than one type 
of PUD is expected

Approval of basic elements of PUD by legislative body is 
desired before detailed plans are drawn

Approval of project detail is desired as first step in approval 
process

Legislative decisions are required on project applications

Details of project are to be approved in development plans 
following legislative approval 

PUD is to be approved as conditional use or requires vari-
ances or special exceptions

Underlying zoning is to control project subject to modifica-
tions in the development plan

Planned development zone and plan replace existing zoning 

Local government wants detailed conditions governing 
development

ADOPTING PUD ZONES
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Monitoring and administration are issues with both kinds of districts. 
Especially as the number of PUD districts increases, methods must be found 
to record and to make available the development plans and other regula-
tions that apply, and to ensure that compliance occurs as the development 
progresses. 

Conditional Zoning 
Some communities use conditional zoning as the technique for approving 
PUDs; in fact, it is a common practice in some areas of Arizona and California. 
Under this approach, a development plan is prepared for the project that 
includes regulatory provisions, and the legislative body adopts the plan at 
the time of rezoning. In addition, the legislative body adds its own set of 
stipulations at the time of rezoning that govern the way in which the devel-
opment will be built. These stipulations can be quite lengthy and detailed, 
running to 40 or more pages. The difference between approval through 
conditional zoning and approval through adoption of a development plan 
is that the stipulations adopted as part of a conditional zoning provide an 
additional detailed level of regulation to the one contained in the zoning 
ordinance. If conditional zoning is used, the community will also approve 
a development plan. The stipulations adopted with the conditional zoning 
can avoid conflict with the development plan by incorporating the plan as 
one of the stipulations. 

Communities that use the conditional zoning technique seem satisfied 
with it, and I have not heard of any legal challenges, but it has its problems. 
One is that detailed specification of project design can create problems dur-
ing build-out because changes in the stipulations may be necessary if the 
market changes or if the developer decides on a different development plan. 
These changes will again require legislative approval and its usual delays 
and opportunities for opposition. 

Another problem is legal. Zoning is a legislative act in most states, and 
where it is, the legislative body may not do anything that bargains away the 
legislative power. Opponents of conditional zoning for PUDs can argue it 
is a bargaining away of the legislative power because the developer agrees 
to the stipulations in the rezoning ordinance in return for zoning approval. 
This argument should not hold, however, because no bargaining and no 
contract between the developer and the municipality really exist. The de-
veloper unilaterally agrees to the stipulations, and the municipality makes 
the decision whether to grant the rezoning. Most courts accept this kind of 
conditional zoning (Mandelker 2003, Sections 6.62–6.65). 

Terminology and court decisions on this issue are mixed and confusing, 
but the basic distinction is between what is usually called contract zoning, an 
explicit bargain between a developer and a municipality that is illegal, and 
conditional zoning, which is zoning in response to developer acceptance of 
restrictions, a process most courts uphold. In the typical conditional zon-
ing, the developer asks for an upzoning to a more intensive use, such as a 
commercial use, and records restrictions on the property that limit its use. 
The legislative body adopts the rezoning once the restrictions are recorded. 
Conditional zoning for PUDs is similar if it requires the prior recording of 
easements or other restrictions, such as open space easements. But conditional 
zoning for PUDs is also different because it includes detailed restrictions 
governing the development of the property that may not need recording but 
require developer agreement before the legislative body is willing to adopt 
the rezoning ordinance. Municipalities considering this rezoning technique 
for PUDs would be wise to consult their law on conditional zoning before 
adopting this strategy. 
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Rezoning With Plan Approval: The Plan as Regulation 
In a more typical PUD approval process, the development plan for the PUD 
is approved at the same time as or after the legislative body approves the 
rezoning. There is no conditional zoning. What kind of approval process the 
community provides will depend on what kind of plans it requires. As noted 
above, the community can employ a three-step process, with a concept or 
sketch plan followed by a preliminary and final development plan, or a two-
step process in which a preliminary and then a final plan is approved. Final 
plans are approved if they substantially comply with the preliminary plan. 
If the PUD is built in phases, detailed development plans will be required 
for each successive phase. Subdivision review may be carried out concur-
rently with development plan review or separately. Most communities, in 
fact, adopt a three-step or a two-step approval process. 

Specific Plans 
A few states, including California and Arizona, have statutory authority 
for a document known as a specific plan that can be used to provide the 
development plan for a PUD. Specific plans are intended as subarea plans to 
implement the community’s comprehensive plan, and they can accomplish a 
number of planning objectives, including the preparation of a development 
plan for a PUD. The legislative authority is quite general and allows a con-
siderable amount of discretion in the drafting of a specific plan document. 
This approach to planning for a PUD differs from some other alternatives 
because it requires the submission of a detailed development plan at the 
time of the legislative rezoning approval. 

The Zoning Format 
PUD ordinances are now fairly standardized. Though variations exist, a 
typical ordinance will have the following elements: 

• Purpose clause 

• Type or types of PUD authorized 

• Zoning procedures 

• Standards for approval 

The ordinance may contain definitions, which can be helpful but may not 
be necessary. A definition of what a PUD is may not be necessary, for example. 
Recall that a PUD is both a physical plan and a process. If the community 
wants a particular physical plan or type of development, it may be neces-
sary to define what a PUD is. This may not be necessary if the community 
believes the standards it provides for the approval of a PUD will produce 
the type of development it wants to see. When there are several types, or 
“flavors,” of PUD, however, the community may want to define what each 
type of PUD should be like. 

HOW TO USE THE DRAFTING RECOMMENDATIONS IN CHAPTERS 3 AND 4 
Chapters 3 and 4 contain recommendations for PUD and master-planned 
community ordinances. Some ordinance provisions, such as those authoriz-
ing the development review process and the provision of common open 
space, have been substantially standardized. As noted above, however, 
the considerable variety in PUDs makes it impossible to propose a single 
model ordinance for every kind of development and every kind of purpose. 
This is especially true for ordinance provisions that provide substantive 
requirements. 
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 The sections in the following two chapters are therefore arranged by 
procedural and substantive problems, such as what should be the contents 
of a concept plan, or what should be the requirements for the approval of a 
PUD. Alternative drafting recommendations are sometimes presented. The 
source for recommended ordinance provisions is given when one or more 
ordinances are used as models. In many cases, the language of the original 
ordinance has been adapted, and this is indicated. 

 The length and content of PUD ordinances varies considerably. For this 
reason, long and short forms for particular problems are often presented. 
If anything, however, the recommendations err on the side of presenting 
less, rather than more, detail. The CD‐ROM accompnaying this PAS Report 
contains a list of the ordinances consulted in preparing this report, along 
with the links to the ordinances on the Internet. Ordinances mentioned or 
referenced in the recommended provisions can thus be consulted for more 
detail and additional, useful provisions. Other ordinances can easily be 
searched through their Internet addresses. The ordinances reviewed were 
ordinances recommended to me as containing good PUD regulations. Ad-
ditional ordinances were selected at random around the country from a 
sampling of cities and counties that could be expected to have experience 
with PUDs or whose ordinance had a good reputation for excellence. 
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A
local government must adopt a process to approve PUDs 

and master-planned communities. Some states, such as 

Nevada, have proscribed procedures for PUD approval (see Nevada 

Revised Statutes, Section 278A.430). Procedures for PUD review and 

approval are now fairly standardized and resemble procedures for 

other land-use approvals, such as subdivision approvals. The criti-

cal step is the approval of the development plan, which contains a 

map and text that govern project development. The PUD ordinance 

contains approval standards the legislative body must apply when 

it decides whether to approve a development plan. Depending on 

how the ordinance is written, the development plan can supplement 

an underlying zoning ordinance, or it can provide an independent 

set of regulations for the PUD. 

CHAPTER 3

A Review and Approval Process for  
Planned Unit Developments and  
Master-Planned Communities
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The local government should 

choose between designating the 

PUD district as an overlay district 

with regulations supplementary to 

the underlying zoning district or as 

a base district.

Local governments use three different procedures for approving devel-
opment plans: 

•  A three-step procedure beginning with the submission and approval of 
a generalized concept or sketch plan, followed by the successive submis-
sion and approval of a detailed preliminary and final development plan. 
A development plan may be adopted for the entire project, or it may be 
adopted in phases. The final development plan is simply the confirmation 
of what was in the preliminary plan. 

•  A two-step procedure that omits the concept or sketch plan and requires 
only the approval of a detailed preliminary and final development plan. 
For phased developments, the approval of a detailed development plan for 
the entire project is followed by more detailed site plans for each phase. 

•  The submission of a final development plan without the submission and 
approval of a preliminary development plan. 

 This chapter reviews each of the steps in the rezoning process for PUDs 
and recommends ordinance provisions that can enact them. The approval of a 
development plan requires decisions by the legislative body and the planning 
commission. I have attempted to draw the correct line between decisions that 
are legislative and those that are not, but case law must be checked in each 
jurisdiction to determine whether the allocation of authority is correct. 

  Many of the recommended ordinance provisions in this and the next 
chapter contain bracketed language. This has several functions. It can indi-
cate where the name of the approving body or an applicable section of the 
ordinance should be inserted. It can include optional language that does not 
have to be included. It can also provide alternative textual suggestions. 

OVERLAY DISTRICT OR NEW BASE DISTRICT? 
The local government should choose between designating the PUD district 
as an overlay district with regulations supplementary to the underlying zon-
ing district, or as a new base district displacing the zoning in the underlying 
district. In either case, the municipality will approve a development plan that 
contains maps and text with the regulations that apply to the PUD. The second 
approach is preferable, though overlay zoning may be appropriate if only mar-
ginal changes from the underlying zoning regulations are contemplated. 

 The following provision establishes a PUD district as an overlay district 
where the provisions of the underlying district apply: 

A PUD district may overlay any base district or contiguous districts. Base 
district regulations shall apply except to the extent modified by an overlay 
district. The Official Zoning Map shall identify the area covered by each 
PUD district. (Adapted from Gilbert, Arizona) 

 As an alternative, this problem can be handled in the section on permitted 
land uses. The ordinance can state that the uses, densities, and intensities 
allowed by the underlying zoning ordinance apply, perhaps authorizing 
variances from the district regulations and any special uses authorized in 
the underlying district. 

 The following provision authorizes the approval of a PUD district as a 
new base district: 

When approved by the [legislative body], a PUD district shall be a new 
zoning district that replaces the existing zoning district or districts that ap-
ply to the PUD. The development standards and land uses in an approved 
development plan are the zoning regulations, standards, and land uses for 
a PUD in the PUD district. The Official Zoning Map shall identify the area 
covered by each PUD district. 



Chapter 3. A Review and Approval Process for Planned Unit Developments and Master-Planned Communities  29   

It is important to distinguish 

between the PUD district, which 

is a zoning district in the zoning 

regulations, and the PUD to be 

built within the zoning district.

 It is important to distinguish between the PUD district, which is a zon-
ing district in the zoning regulations, and the PUD to be built within the 
zoning district. The ordinance can make it clear that the PUD district is a 
floating zone first adopted in the text of the ordinance and later established 
by amendment for each PUD district: 

 The PUD district is a floating zone designated in the zoning ordinance and 
not pre‐designated on the zoning map. It is designated on the zoning map by 
the [legislative body’s] approval of an application for a PUD district zoning 
map amendment. (Adapted from Carroll County, Georgia) 

 APPROVAL OF DEVELOPMENT PLAN AT TIME OF REZONING 
In the examples so far, the approval of a development plan for a PUD occurs 
following the adoption of a PUD district. A community may prefer to require 
the approval of a development plan at the same time it approves the PUD 
district (i.e., the time it rezones to accommodate the PUD) so it will know at 
that time what kind of development it has allowed. The following provision 
illustrates this alternative: 

The [legislative body] shall review and approve the development plan for 
the PUD concurrently with its review and approval of the application for a 
rezoning to a PUD district. A PUD district is an amendment to the zoning 
map and is controlled by the approved development plan for that district. 
(Adapted from Apex, North Carolina, and San Antonio, Texas) 

In some jurisdictions, a rezoning for a PUD district is accompanied by 
conditions (or stipulations) adopted by the legislative body. These condi-
tions can be quite extensive. Because they are negotiated on a case‐by‐case 
basis, they are not specified in the ordinance and can cover any issue af-
fecting the PUD. The relationship between the rezoning conditions and 
the development plan is important. The rezoning conditions can provide 
that the development plan is incorporated into the rezoning ordinance as a 
condition. Other rezoning conditions would then supplement the plan or 
at least not contradict it. 

An ordinance can also specify the conditions that a community can include 
in a rezoning, as in the Gilbert, Arizona, ordinance. It includes a list of 10 
conditions the legislative body can impose, though the list is specifically not 
exclusive. The conditions are: 

1.  timing and phasing of development; 

2.  offsite and onsite improvements; 

3.  development standards; 

4.  design guidelines; 

5.  conditions of use; 

6.  dedication of land for public purposes; 

7.  granting of utility easements; 

8.  granting of easements for public use of trails and open space areas; 

9.  requirements for the establishment of a homeowners’ or property own-
ers’ association or other mechanism to ensure continued maintenance 
of commonly owned land and facilities; and 

10. reservation of land for future public acquisition. 

These conditions are illustrative, and other communities may have other 
conditions they want to include, such as the preservation of natural resource 
areas. This approach is advantageous because it provides notice of the type 
of conditions that may be included but does not specify their content. The 
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inclusion of conditions in the ordinance does not necessarily cure any con-
stitutional problems that may arise, however, such as those that might be 
presented by land dedications or reservations for public uses. 

APPROVAL AS A SPECIAL OR CONDITIONAL USE 
Another option for the approval of a PUD is to authorize its approval as 
a special or conditional use. This is one of the options provided by APA’s 
Growing  Smartsm  Legislative  Guidebook (Meck 2002, Section 8–103(12)(b)). 
Approval as a special or conditional use is practicable, however, only for 
a PUD on a limited scale that does not require substantial changes in land 
use and intensities. An example would be a residential cluster-housing PUD 
that does not require an increase in density or change in use. The board of 
zoning appeals, which usually approves conditional uses, does not have 
the authority or expertise to approve large-scale developments that require 
major planning and land-use decisions. 

 The following provision authorizes PUD as a special use: 

The [board of zoning appeals] may approve a PUD as a [conditional use] in 
[any or designated] zoning district[s] that complies with the requirements 
for [conditional uses or PUDs] in [the zoning or PUD] ordinance. 

This provision authorizes either the conditional use requirements in the 
zoning ordinance or in the PUD ordinance as the requirements that apply to 
the review and approval of conditional uses. This is possible because zoning 
enabling acts authorize the local government to provide the criteria under 
which special uses will be approved. 

 APPROVAL AS A SUBDIVISION 
Approval of a PUD as a subdivision is also possible in limited circumstances 
in which there is no change in use or density. A cluster residential develop-
ment is an example, and provisions for the approval of cluster developments 
as subdivisions are discussed below. The APA Growing SmartSM Legislative 
Guidebook also includes a general provision for the approval of PUDs as 
subdivisions (Meck 2002, Section 8–103(12)(a)). Coordination with develop-
ment approval under the terms of the subdivision ordinance is required if 
PUDs are approved under the zoning ordinance. This is an important issue 
and is discussed below. 

THE ZONING PROCESS 

The Preapplication Conference 
Many communities begin the PUD review process with a preapplication 
conference. It can be mandatory or optional. Using a preapplication confer-
ence is desirable and standard practice in any land-use procedure. It can be 
especially helpful in PUD review when a major project is contemplated that 
requires complex planning and design decisions. PUD ordinances contain 
a variety of preapplication conference requirements. Some simply require 
a conference with planning staff, and some are more elaborate and require 
comments by planning staff the applicant must take into account. An in-
formal meeting with the legislative body may also be required and can be 
helpful, especially for a master-planned community. 

 A requirement for a preapplication conference can be brief: 
Pre-submittal Meeting: Prior to submitting a PUD application, the applicant 
shall meet with the Planning Department to review the zoning classification 
of the site, review the regulatory ordinances and materials, review the proce-
dures and examine the proposed use and development of the property. The 
planning staff shall aid and advise the applicant in preparing the application 
and supportive documents as necessary. (Bloomington, Indiana) 

Using a preapplication 

conference is desirable and 

standard practice in any land-use 

procedure. It can be especially 

helpful in PUD review when a 

major project is contemplated 

that requires complex planning 

and design decisions.
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 An ordinance can also state the purpose of the conference in more detail: 
(1) The purpose of the Pre-Application Conference shall be to familiarize 

both the developer and the Planning Board with each other’s intentions 
with respect to the PUD. Although a Pre-Application Conference is not 
required, this preliminary meeting between the Planning Board and the 
developer is desirable since it should help clarify many procedural and 
policy issues. 

(2)  At the Pre-Application Conference, the Planning Board shall familiarize 
the developer with the process for obtaining a rezoning for a PUD and 
explain to him issues that should be considered in planning the project. 
The developer may discuss his range of options concerning development 
and inform the Planning Board of his development concept. Any state-
ment made by either the Planning Board or the developer concerning 
a potential decision on a rezoning application of the final form of the 
development shall not be legally binding. 

(3)  The developer shall not be required to present any written or graphic 
materials at the Pre-Application Conference. The Planning Board shall 
make available to the developer at this time any forms required for the 
application. (Adapted from Cambridge, Massachusetts) 

 The ordinance can also make the preapplication conference mandatory 
and can require the applicant to submit detailed plans and sketches similar 
to what would be required for a concept or sketch plan. The Salem, Oregon, 
ordinance contains this requirement. 

 Some ordinances require planning staff to make detailed comments on 
the PUD proposal if they find it unsatisfactory: 

The Department of Planning staff shall provide comments in writing to the 
applicant stating whether the application meets the criteria contained in the 
ordinance for forwarding the application for [consideration as a rezoning to 
a PUD district or consideration of the development plan]. Planning staff shall 
point out any areas of noncompliance with the PUD ordinance, if any, and 
include comments from referral agencies. They shall also provide written 
recommendations to inform and assist the applicant in submitting another 
application if this is required. (Adapted from So, Mosena, and Bangs (1973), 
and Weld County, Colorado) 

 Other ordinances require meetings with neighbors. Involving neighbors 
and neighborhood organizations is an important and often necessary part 
of an effort to secure approval of a PUD: 

No application for a rezoning to a PUD district shall be accepted, and no 
PUD shall be approved by the [legislative body] until a neighborhood work 
session has been completed pursuant to this section. The applicant shall 
conduct at least one open meeting with interested individuals residing or 
owning property, and with any neighborhood organization, within [1,000] 
feet of the boundaries of the proposed PUD. The purpose of the meeting is 
to provide information concerning the PUD to adjacent property owners 
and citizens and to neighborhood organizations [and to make a good faith 
effort to resolve potential conflicts prior to hearings on the application.] The 
applicant shall notify all land owners within [1,000] feet of the boundaries of 
the proposed PUD that an application for the approval of the PUD has been 
filed. (Adapted from Queen Creek, Arizona)  

The language in brackets, which is contained in the Queen Creek ordi-
nance, imposes a good faith duty to resolve differences. This is a substantive 
requirement that makes neighborhood consultation part of the basis on which 
a PUD is considered. Failure to consult in good faith could presumably result 
in a denial of the application. 
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The Concept or Sketch Plan 
Many PUD ordinances authorize or require the submission of a concept, 
sketch, or outline plan to begin the application review process. This kind 
of plan is sometimes called a “bubble” plan because it identifies uses and 
densities in circles, or “bubbles,” on the plan map without additional detail. 
The purpose of requiring a concept plan is to give the legislative body an 
opportunity to approve the critical elements of a PUD that require legislative 
approval. It usually is not possible to vest a right to develop at the concept 
plan stage, however, because the plan does not contain enough detail to al-
low vesting. A concept plan will be processed like a normal zoning amend-
ment, with reference to the planning commission for comment if this is the 
locally established procedure. The concept plan is especially useful for large 
master-planned communities that will be built in phases over a substantial 
period of time. 

Figure 3-1. The Kiley Ranch  
Concept Plan.

 A provision for a concept plan can be general: 

The applicant shall submit a preliminary concept plan to convey the overall 
concept and to guide and coordinate any phased development. (Adapted 
from Carroll County, Georgia) 
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The following provision requires a more detailed concept plan: 
Concept Plan 
An applicant who submits an application for a rezoning to a PUD district 
shall also submit a concept plan that includes: 

(1)  An accurate map of the project area including its relationship to sur-
rounding areas, existing topography and key features. 

(2)  A plan of development and presentation of the development concept. The 
plan shall at least contain sufficient detail to make possible the evaluation 
of approval criteria contained in Section [xxx] of this ordinance. The plan 
of development and presentation shall include the following: 

(a) The planning objectives and the character of the development to be 
achieved through the PUD, and the approximate phases in which 
the development will be built, if any. 

(b)  The approximate location of distinct development areas, such as 
neighborhoods, village and town centers, and mixed‐use development 
[and information necessary to calculate the jobs/housing balance]. 

(c) The number and type of dwelling units proposed, including [afford-
able housing and] the density and intensity calculations required 
by this ordinance, and the approximate location, arrangement, and 
intensity of use and bulk of any nonresidential buildings and struc-
tures and their parking facilities. 

(d)  The approximate proposed traffic and pedestrian circulation plan, 
including major streets, pedestrian and bike paths, and trails.  

(e)  The approximate location of any proposed major common open space 
and any proposed community and public facilities, and any floodplain, 
wetlands or other natural resource areas designated for preservation. 

(f)  A statement explaining how the proposed PUD complies with the 
policies and objectives of the comprehensive plan. 

(g)  A statement or visual presentation of how the PUD will relate to and 
be compatible with adjacent and neighboring areas. 

(3)  Such other information as the planning commission shall require, includ-
ing any additional information necessary to determine compliance with 
the standards for the approval of a PUD contained in this ordinance. 
(Based in part on Madison, Wisconsin) 

 The term “presentation” is purposely left open and can include text, photos, 
drawings, and other visual presentations. This concept plan provision is really a 
checklist. It is drafted broadly enough to include all the elements a PUD is likely to 
include, but elements that may not be relevant, such as village and town centers, 
can be omitted. The language in brackets in subparagraphs (2)(a) and (2)(b) can be 
omitted if these requirements are not included in the ordinance, for example. 

 This provision most easily applies to PUDs in suburban areas, but it can 
also apply to infill developments in urban areas. Infill projects include the 
“distinct development areas” cited in subparagraph (b), for example, and a 
reference to the “policies and objectives” of the comprehensive plan includes 
any reference to redevelopment or infill policies that apply. 

Approval and Effect of Concept Plan 
Provision must also be made for the approval and effect of the concept plan: 

(1)  The planning commission shall forward a recommendation to the [legis-
lative body] that the concept plan be approved as submitted, approved 
with modifications, referred for further consideration, or disapproved. 
Upon receipt of the recommendation of the planning commission, the 
[legislative body] shall determine whether or not to [adopt a proposed 
zoning change to establish the proposed PUD district and] approve the 
concept plan. 
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(2)  Approval of the rezoning and related concept plan shall establish the 
basic uses, densities and intensities for the PUD in conformity with the 
plan as approved, which shall be recorded by the Zoning Administrator 
as an integral component of the PUD district regulations, but the concept 
plan shall be conditioned upon approval of a final development plan, 
and shall not make permissible any of the uses, densities or intensities 
as proposed until a final development plan is submitted and approved 
for all or a portion of the area covered by the concept plan. (Adapted 
from Madison, Wisconsin) 

 This provision includes two alternatives. If the bracketed language is 
included, the rezoning and concept plan are approved at the same time. 
If the bracketed language is omitted, a rezoning for a PUD district will 
have already been done and only the approval of the concept plan will be 
necessary at this stage. This provision also makes it clear that the concept 
plan adoption establishes the basic uses, densities, and intensities, but that 
a final development plan must be approved before the development can 
go forward. 

 

Figure 3-2. Concept Plan 
Application, Rockville, 

Maryland.

City of Rockville, Maryland
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Preliminary Development Plan 
The development plan is a detailed plan of development equivalent to a site 
plan and must have enough detail to serve as the regulations that apply to 
the PUD. In some jurisdictions, this is known as a regulating plan. If the 
PUD district is an overlay district, the jurisdiction must carefully correlate 
the text and map of the development plan with the provisions of the un-
derlying district. The detail in the development plan must also be specific 
enough to provide what is known as an “entitlement,” which is a vesting 
of the uses, densities, and other elements of the project in the plan. Vesting 
can be handled through a development agreement or a vesting statute or 
ordinance, and is discussed below. 

 The preliminary development plan is preliminary only in that it is the 
first step in the approval of a plan for the PUD. If a concept plan has been 
approved, the planning commission usually has the responsibility of approv-
ing the preliminary development plan. If not, the legislative body approves 
the preliminary development plan and may approve it at the same time it 
approves the rezoning for the PUD. 

The second step is the approval of the final development plan, which the 
planning commission approves if it conforms substantially to the approved 
preliminary development plan. This two-step procedure is borrowed from 
the subdivision ordinance. If the PUD, like a master-planned community, is 
to be developed in phases, it may be necessary to adopt a development plan 
for each phase of the development that implements the project development 
plan in more detail. 

Figure 3-3. Bozeman, 
Montana, Concept Plan 
Approval Process.

Source: Bozeman, Montana, Department of Community Development
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 Integration with the subdivision ordinance is another critical issue in 
the review of the preliminary plan. Subdivision approval requires detailed 
platting and engineering for streets and other public facilities that may not 
be possible or desirable at the development plan stage, especially when 
the development will be built in phases. For this reason, most ordinances 
do not require PUD plans to have this information, and coordination with 
subdivision approval is necessary. 

 For all these reasons, the preliminary development plan is a critical docu-
ment. It must include information on all of the requirements in the PUD 
ordinance in detail. It must also include information about related require-
ments from other ordinances, such as a landscaping ordinance if this ordi-
nance is the basis for landscaping in PUDs. Once approved, the preliminary 
development plan becomes the regulatory plan for the development. 

 The requirements for preliminary development plans vary considerably. 
The following provision is written expansively to include all or most of the 
requirements a PUD ordinance might contain. It repeats some information, 
such as a statement of objectives, that can be transferred from the concept 
plan document and that should probably also be included in the final de-
velopment plan. 

Preliminary Development Plan 
An applicant shall submit a preliminary development plan for the PUD 
within [nine] months of the approval of a concept plan. The preliminary 
development plan shall include: 

A. Written Documents. 

1. A legal description of the total site proposed for development. 

2.  The planning objectives and the character of the development to be 
achieved through the PUD. 

3.  If the development is to be built in phases, a development schedule 
indicating (a) the approximate date when construction of the project 
can be expected to begin; (b) the stages in which the project will be 
built and the approximate date when construction of each stage can 
be expected to begin; (c) the anticipated rate of development; (d) the 
approximate date when the development of each of the stages will 
be completed; and (e) the area and location open space, community 
and public facilities, and preserved floodplains, wetlands, and other 
natural resource areas that will be provided at each stage. 

4.  Documents, including but not limited to easements and land dedica-
tions, for community and public facilities and for the preservation 
and management of common open spaces and the preservation of 
floodplains, wetlands, and other natural resources areas. 

5.  A statement explaining how the PUD complies with the policies and 
objectives of the comprehensive plan. 

Commentary: Paragraphs 1 and 2 call for elements also included in a concept 
plan and may not be needed if a concept plan has been approved. 

B. Development Plan and Graphics with Supporting Maps. The develop-
ment plan and graphics with supporting maps shall show the major details 
of the proposed PUD and shall include the following information. 

1.  Existing site conditions including contours at [five]‐foot intervals. 

2.  The location and size of floodplains, wetlands, and other natural 
resources areas, for which preservation measures have been adopted, 
and the location and size of these and any other areas to be conveyed, 
dedicated, or reserved for common open spaces, public parks, public 
parks, recreational areas, school sites, and similar public and semi-
public uses. 

3.  Proposed lot lines. 

The preliminary development 

plan is a critical document. It 

must include information on all 

of the requirements in the PUD 

ordinance in detail.
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4.  The location, types, and density or intensity of [mixed-use neighbor-
hoods, commercial and other] proposed uses, common open space, 
and natural resource areas. The plan shall also show the floor area 
and height of all dwelling units and nonresidential buildings and 
structures, and architectural drawings and sketches that illustrate the 
design and character of proposed buildings and structures. 

Commentary: The bracketed language in the first sentence of section B.4 can 
be omitted if the project does not have mixed-use neighborhoods or commercial 
uses. A requirement  for architectural drawings and sketches  is necessary  if 
the  ordinance  contains  design  standards.  As  an  alternative,  the  ordinance 
can require the preliminary development plan to include a design plan. Some 
communities, such as Sparks, Nevada, have adopted design manuals, which 
the ordnance can incorporate by reference: “A design plan in compliance with 
the Design Standards Manual adopted by the [legislative body].” Design is-
sues are discussed below. 

5.  A traffic circulation system, including arterial, collector, and local 
streets; off-street parking areas and facilities; service areas; loading 
areas; and points of access to adjacent public rights-of-way. 

6.  A pedestrian and bike path circulation system, including trails, and 
its interrelationship and proposed treatment of points of conflict with 
the traffic circulation system. 

7.  A utility system, including sanitary sewers, stormwater sewers, and 
water, electric, gas and telephone lines, and any facilities required for 
stormwater treatment. 

8.  A landscape plan showing the materials to be used and their treatment 
for private and common open space. 

9.  Signage and lighting plans. 

 Commentary: Subsections B.5 through B.9 assume the PUD ordinance contains 
parking, access, landscaping, signage, and lighting requirements. If the PUD or-
dinance instead requires compliance with ordinances that have these requirements, 
language should be substituted requiring compliance with these ordinances. There 
may also be separate ordinances that have buffering and other requirements. If 
so, the development plan should show compliance with these ordinances as well 
and should include any necessary plans to show compliance. 

10. Enough information on land areas adjacent to the proposed PUD 
to show the relationships between the proposed development and 
adjacent areas, including land uses, zoning classifications, densities 
and intensities, circulation systems, public facilities, and floodplains, 
wetlands, and other natural resource areas. 

11. The proposed treatment of the perimeter of the PUD, including land-
use restrictions, setbacks, landscaping, and other measures, such as 
screens, fences and walls. 

C. Additional Information. Such other information as the planning com-
mission shall require, including any information necessary to determine 
compliance with the standards for the approval of a PUD contained in 
this ordinance. (Adapted from Mandelker 1966, and So, Mosena, and 
Bangs 1973). 

 The ordinance may include other requirements, such as an affordable 
housing requirement or a jobs/housing balance requirement, for which in-
formation should be included in the preliminary development plan. Other 
programs may also apply to PUDs, such as a transfer of development rights 
program for natural resource areas or an adequate public facilities require-
ment. These may be handled by separate ordinances or may be specified in 
the PUD ordinance. In either case, the preliminary development plan should 
contain information about these programs if they apply. 
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It should be noted that Florida has a state-mandated procedure, in-
cluding review at the state level, for what are known as developments of 
regional impact (DRI) (Florida Statutes Annotated, Section 380.06). These 
are large‐scale developments, and some PUDs in that state may constitute 
DRIs. The statute requires plans for DRI review that are as extensive as 
those required for zoning review, but the DRI plan and review supplement 
the zoning ordinance, and DRI applications are reviewed under different 
criteria contained in the state statute. 

Master Development Plan Followed by Development Area Plans 
 The preliminary development plan, once approved, is followed by a final 
development plan that is approved if it is in substantial compliance with 
the preliminary development plan. For large developments, such as mas-
ter‐planned communities developed in phases, it is necessary to provide for 
a master development plan followed by more detailed development plans 
for each stage. This technique substitutes the master development plan for a 
concept plan and splits project details between the master development plan 
and the development area plans. They are approved if they are in substantial 
compliance with the master development plan. The following provisions 
are adapted from the Santa Clara, California, ordinance and provided the 
basis for the award-winning Rivermark planned community: 

 Master Development Plan 
The master development plan shall include the following information: 

1.  A master development plan summary providing, in narrative form: 

a. A general description of the proposed development, including a legal 
description of the property. 

b.  Definitions of the land-use designations, including density ranges 
and product types for residential development shown on the master 
development plan graphics required by this section. 

c.  A table setting the minimum and maximum total dwelling units and 
nonresidential square footage, and the minimum acreage for common 
open space, natural resource areas, public uses, and any other planned 
uses. 

d.  A description of residential and mixed-use neighborhoods; commercial, 
office, and research and development uses; common open space and 
natural resource areas, public buildings, schools, and other public uses; 
and any other proposed uses. 

2.  Master development plan graphics showing generally: 

a.  Land-use designations for each distinct use in the master‐planned 
community and in adjacent areas. 

b.  A public circulation system, including street classifications and cross-
sections, pedestrian paths, and bikeways. 

c.  Common open space and natural resource areas. 

d.  Public buildings, schools, and other public uses. 

e.  A preliminary public infrastructure plan, including drainage, sewerage, 
water, power, and telecommunication utilities 

3.  A map showing the existing topography of the district at [one]-foot 
intervals. 

4. Design guidelines and development standards. (Adapted from Santa 
Clara, California) 

 The ordinance details the project features for which the community 
provides design guidelines and development standards. It also requires 

For large developments, such 

as master‐planned communities 

developed in phases, it is 

necessary to provide for a master 

development plan followed by 

more detailed development plans 

for each stage. 
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a financing plan for on-site and off-site infrastructure. Development area 
plans must be submitted for each phase of the development after the master 
plan has been approved and must show project features in more detail. The 
development area plan should provide enough detail to govern the develop-
ment of the PUD once it is approved: 

Development Area Plan 
Development area plans shall include the following information: 

1.  A summary showing how the development area plan conforms to the 
master community plan, the total dwelling units in the plan by type, 
the square footage of nonresidential uses, and a parking calculation of 
required and provided spaces by use. 

2. Development area plan graphics showing: 

a.  Areas of proposed land use, including common open space and natural 
resource areas. 

b.  Streets, pedestrian paths, and bikeways. 

c.  A preliminary infrastructure plan. 

d.  A proposed plot plan for each building site in the plan. A typical plot 
plan can be included for single‐family dwellings. Plot plans shall show 
existing and proposed buildings indicating maximum and minimum 
distances between buildings, between building and property or build-
ing site boundaries, percentage of building coverage, percentage of 
landscaping if any, and paving and other areas to be landscaped. 

e.  A parking and loading plan drawn to scale. 

f.  Preliminary elevations of all proposed structures drawn to scale. They 
shall indicate building heights, materials, fenestrations, colors, and the 
general appearance of existing and proposed structures. 

g.  Preliminary floor plans for the proposed structures. 

h.  A preliminary landscaping plan. 

i.  Fencing, trash disposal and recycling storage areas. 

3.  A map showing the existing topography of the district at [one] foot inter-
vals. (Adapted from Santa Clara, California) 

The Specific Plan 
Arizona and California authorize by statute the adoption of a “specific 
plan” that many communities use as a substitute for a development plan 
(Fulton and Shigley 2005, 215–16; see sidebar for provisions). In California, 
the specific plan and other zoning actions for PUDs must also go through 
the environmental review procedures required by the California Environ-
mental Quality Act. 

 Some municipalities where specific plans are authorized have regulations 
providing for the preparation and adoption of a specific plan for PUDs (e.g., 
Rohnert Park, California). Since the specific plan is the equivalent of the 
development plan, the ordinance can specify that uses, site development 
requirements, and densities are governed by the specific plan, as is the case 
in Santa Clarita, California.

PROCEDURES FOR THE REVIEW OF DEVELOPMENT PLAN APPLICATIONS 
Under some ordinances, the legislative body adopts a rezoning for a PUD district 
and also approves the development plan, either at the time of rezoning or later. 
Alternatively, the decision whether to approve the development plan is usually 
given to the planning commission. This decision is made in a quasi‐judicial 
process that requires a noticed public hearing, findings of fact, and a written 
decision. Because a review process of this type is needed for all development 
applications, its inclusion elsewhere in the zoning ordinance is preferable, 
and the PUD ordinance can reference it. If the local government has a unified 
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PROVISIONS FOR SPECIFIC PLANS

Arizona Revised Statutes, Section 9–461.08, provides in part:

A. The planning agency may, or if so directed by the legislative body shall, prepare 
specific plans based on the general plan and drafts of such regulations, programs 
and legislation as may in the judgment of the agency be required for the sys-
tematic execution of the general plan. The planning agency may recommend 
such plans and measures to the legislative body for adoption. 

B.  Specific plans may, in addition to recommended zoning ordinances and subdivi-
sion regulations, include:
1. Regulations determining the location of buildings and other improvements 

with respect to existing rights-of-way, floodplains, and public facilities.

2. Regulations of the use of land, buildings, and structures, the height and 
bulk of buildings and structures, and the open spaces around buildings 
and structures.

California Government Code, Section 65450, authorizes the preparation of
specific plans. The statute provides that:
a)  A specific plan shall include a text and a diagram or diagrams which specify all 

of the following in detail:

(1) The distribution, location, and extent of the uses of land, including open 
space, within the area covered by the plan.

(2) The proposed distribution, location, and extent and intensity of major com-
ponents of public and private transportation, sewage, water, drainage, solid 
waste disposal, energy, and other essential facilities proposed to be located 
within the area covered by the plan and needed to support the land uses 
described in the plan.

(3) Standards and criteria by which development will proceed, and standards 
for the conservation, development, and utilization of natural resources, 
where applicable.

(4) A program of implementation measures, including regulations, programs, 
public works projects, and financing measures necessary to carry out para-
graphs (1), (2), and (3).

b)  The specific plan shall include a statement of the relationship of the specific plan 
to the general plan. 

The specific plan may also include any other subjects necessary to implement 
the general plan. (See Section 65452, and Sections 65453–65456.)

development code that includes a 
provision for PUDs, the review pro-
cess will be part of that code. Some 
PUD ordinances contain their own 
review procedures for development 
plan applications, and this section 
discusses the elements that should 
be part of those procedures. 

 The APA Growing SmartSM 
Legislative Guidebook contains 
a model law in Chapter 10 that 
authorizes a quasi-judicial review 
process in land-use decision mak-
ing for applications for develop-
ment permits (Meck 2002). The 
model law can be found at www.
planning.org, and Chapter 10 of the 
model law can be found at www.
law.wustl.edu/landuselaw in the 
Statutes section through the Model 
Legislation link. The intent of the 
model is to provide a fair and dis-
ciplined decision-making process 
from start to finish that defines the 
issues the reviewers must decide 
and limits the decision‐making 
process to those issues. A “develop-
ment permit” is broadly defined to 
include permission for all land-use 
approvals that require quasi-judi-
cial decisions, including a permit 
for a PUD. The provisions recom-
mended here are modified to apply 
to preliminary development plans. 
Final development plans require 
less formal procedures. Chapter 
10 also authorizes a consolidated 
permit review procedure. 

 The model law includes sections 
about determining the complete-
ness of an application, require-
ments for notice and hearing 
and for a final decision, and time 
limits on decision making. It is 
largely based on existing statutory 
provisions in a number of states. 
The model law can be adapted for 
inclusion in a local ordinance, and 
the sections that follow are adapta-
tions suitable for use in a zoning or 
PUD ordinance. Not all detail from 
the model law is included, and it 
should be consulted for additional 
requirements. Some commentary is 
provided here, and additional com-
mentary appears in the model. 
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The Completeness Determination 
The ordinance should contain a requirement for a completeness determina-
tion so that the local government at some point must accept an application 
as complete, and so the applicant will be given direction about what is 
required if the application is rejected as incomplete. A completeness require-
ment is especially important for PUDs, which may need to meet complex 
regulatory requirements. The section that follows is a standard complete-
ness requirement. It mandates that the planning commission clearly specify 
what is needed if an application is incomplete and make its completeness 
decision in a reasonable time. It is written specifically for applications for 
development plan approval: 

(1)  Within [28] days after receiving an application for the approval of a 
preliminary development plan, the [planning commission] shall mail or 
provide in person a written determination to the applicant, stating either 
that the application is complete or that the application is incomplete and 
what is necessary to make the application complete. 

(2)  If the [planning commission] determines that the application is incom-
plete, it shall identify in its determination the parts of the application 
that are incomplete and shall indicate the manner in which they can be 
made complete, including a list and specific description of the additional 
information needed to complete the application. The applicant shall 
then submit this additional information to the [planning commission] 
within [28] days of the determination pursuant to paragraph (1), unless 
the [planning commission] agrees in writing to a longer period. 

(3)  The [planning commission] shall determine in writing whether an ap-
plication is complete within [28] days after receipt of the additional 
information indicated in the list and description provided to the applicant 
under paragraph (2). 

(4)  An application for the approval of a preliminary development plan is 
deemed complete under this Section if the [planning commission] does 
not provide a written determination to the applicant that the application 
is incomplete within [28] days of the receipt of an application under para-
graph (1) or within [28] days of the receipt of any additional information 
submitted under paragraph (2). 

(5)  An application for the approval of a preliminary development plan is 
complete for purposes of this Section when it meets the completeness 
requirements of, or is deemed complete under, this Section, even though 
additional information may be required. The completeness determination 
does not preclude the [planning commission] from requesting additional 
information or studies either at the time of the notice of completeness or 
subsequently if new information is required. 

Paragraph (5) is included to give the planning commission the opportunity 
to request additional information about the development plan subsequent 
to the completeness decision. It may have to request additional information 
if it is needed as a basis for making a decision on the development plan ap-
plication. 

Notice and Hearing 
A decision on a PUD application is made following a record hearing held 
after published notice. The model law requires a statement in the notice 
that a record hearing will be held, for example. It also requires the hearing 
notice to do the following: 

•  List the land development regulations and any goals, policies,  
and guidelines of the local comprehensive plan that apply to the  
application. 

A completeness requirement is 

especially important for PUDs, 

which may need to meet complex 

regulatory requirements.
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•  State that a failure to raise an issue at a record hearing, in person or by 
letter, or the failure to provide statements or evidence sufficient to afford 
the local government an opportunity to respond to the issue precludes an 
appeal to the appeals board based on that issue, unless the issue could 
not have been reasonably known by any party to the record hearing at 
the time of the record hearing. 

•  State that a copy of any staff reports on the application will be available 
for inspection at no cost at least [seven] days prior to the record hearing 
and will be provided at actual cost.  

The model law also includes requirements for holding record hearings 
that can be adapted for local use. 

Findings and Decision 
Adequate findings are very important, especially for a development that 
can be as complex as PUD. The following section modifies the model law 
for local adoption: 

 (1) The [planning commission] shall approve or deny an application for the 
approval of a preliminary development plan, or shall approve an applica-
tion subject to conditions. Any approval, denial, or conditions attached 
to a development permit approval shall be based on and implement 
the [land development or zoning or PUD regulations], and the goals, 
policies, and guidelines of the comprehensive plan. 

(2)  Any decision on an application for the approval of a preliminary develop-
ment plan shall be based upon and accompanied by a written statement 
that: 

a. states the [land development or zoning or PUD] regulations and the 
goals, policies, and guidelines of the comprehensive plan relevant 
to the decision; 

b.  states the facts relied upon in making the decision; 

c.  explains how the decision is based on the [land development or zoning 
or PUD] regulations, the goals, policies, and guidelines of the local 
comprehensive plan (including the future land‐use plan map), and the 
facts set forth in the written statement of the comprehensive plan; 

d.  responds to all relevant issues raised by documents and materials 
submitted to the administrative review; and  

e. states the conditions that apply to the development permit. 

(3)  Within [30] days of a request for a clarification of findings and decisions 
specifically included in the written notice of decision, the [planning 
commission] shall issue a written clarification concerning those specific 
findings and decisions. 

 The purpose of Section 3 is to give the applicant an opportunity to request 
additional information concerning the basis of the decision to help the appli-
cant respond to the decision if the application is denied or approved subject 
to conditions. The model law also provides that notice of the decision shall 
be given to the applicant and other interested parties. 

The PUD ordinance can also state what action an applicant must take if 
an application for a PUD permit is conditionally approved: 

If an application for the approval of a preliminary development plan 
is conditionally approved, the applicant shall have 90 days from the date 
of planning commission action granting conditional approval to submit a 
revised application to the planning staff. If the planning staff determines 
that the revised application complies with the conditional approval, it shall 
forward it to the planning commission for a public hearing. 
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Time Limits 
A final requirement in the model law, adopted by a number of states, is a 
requirement for timely decisions. This, as well as the requirement for a com-
pleteness decision, should minimize the delays that can occur in decision 
making and that can create difficulties in the approval process for PUDs. 
This section also provides for appropriate notice to the parties and for fees. 
It is somewhat modified for adoption as a local ordinance: 

(1) If [the planning commission] fails to approve, conditionally approve, or 
disapprove an application for the approval of a preliminary development 
plan within [90] days from the time it makes a written determination that 
the application is complete or from the time the application is deemed 
complete, the failure to act shall be deemed an approval. 

Commentary: This provision means the application is deemed approved if the 
planning commission does not act within the required time period. The model 
law contains an alternate provision that allows an action in court to compel the 
agency required to make the decision to take action, but it is doubtful whether 
a local government can adopt an ordinance that creates a judicial cause of ac-
tion of this kind. 

(2)  The [planning commission] and the applicant for a development permit 
may mutually agree to an extension of the time limits for a decision 
specified in paragraph (1) for a period not in excess of [90] days. 

(3)  The time limits for decision specified in this Section do not run during 
any period: 

a.  not to exceed [30] days in which a local government requests ad-
ditional studies or information concerning a development permit 
application; or 

b.   in which the local government is unable to act on applications due 
to circumstances beyond the local government’s control, including a 
reasonable period for resubmission of applications and related materi-
als destroyed, damaged, or otherwise rendered unusable. 

Final Development Plan 
Once the preliminary development plan is approved, the applicant will 
submit a final development plan to the planning commission for approval. 
The purpose of reviewing the final plan is to ensure that it includes all the 
approved elements of the preliminary development plan and that no substan-
tial changes have been made. Approval can be by the planning commission 
unless there have been substantial changes, which the ordinance can spell 
out. A public hearing is required concerning the approval of the final plan 
and is also required if a revised final development plan is submitted after 
disapproval. The “substantial compliance” provision of this section can be 
adapted to authorize the approval of development area plans for phased 
developments to determine whether they are in compliance with the master 
development plan: 

 Final Development Plan 

(1)  The applicant shall submit a final development plan to the planning com-
mission for review within [one] year of the approval of the preliminary 
development plan. The planning commission shall hold a public hearing 
on the final development plan at one of its scheduled meetings to review 
its compliance with the preliminary development plan. 

(2)  The planning commission shall approve the final development plan if it 
is substantially in compliance with the preliminary development plan. 
A final development is in substantial compliance with the preliminary 
development plan if it does not: 

 a.  increase the proposed floor area for nonresidential use by more than 
[5]  percent, or 

The purpose of reviewing the final 

plan is to ensure that it includes 

all the approved elements of the 

preliminary development plan and 

that no substantial changes have 

been made. 
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b.  increase the total building coverage by more than [5] percent, or 

c.  increase the total number of dwelling units by more than [5] percent, 
or 

d.  decrease by more than [5] percent the areas proposed for landscaping  
and for the designation of common open space and natural resource 
areas, or 

e.  increase the height of any structure by more than [5] percent, or de-
crease the spacing between structures by more than [5] percent, or 

f.  contain any other changes that substantially depart from the pre-
liminary development plan, including but not limited to substantial 
changes in [here name the plan elements to be included, such as 
pedestrian and traffic circulation systems, and design plans]. 

 Commentary: The provision first lists changes in the preliminary devel-
opment plan that can be quantified. Requirements can also be included for 
less common elements, such as an internal traffic capture or a jobs/housing 
balance requirement, and can define ”substantial change” in those require-
ments. An example is a 5 percent decrease in the jobs/housing ratio. Other 
changes in the plan, such as changes in the traffic and circulation systems 
and changes in a design plan, are more difficult to quantify. Subparagraph 
f is a catchall provision providing that substantial changes in these systems 
or plans are also a reason for disapproval. The ordinance should list the plans 
or plan elements to be considered in making this decision. 

(3) If the planning commission finds that the final development plan is not 
in compliance with the preliminary development plan, it shall return the 
plan to the applicant, who may revise the plan to make it comply with the 
preliminary development plan and resubmit it to the planning commis-
sion for a decision after a public hearing as provided in Section (1). 

Building Permits, Certificate of Occupancy, and Site Plan Review 
The jurisdiction can issue building permits and a certificate of occupancy 
once it approves the final development plan: 

The [zoning administrator] shall authorize the issuance of building permits 
for buildings and structures in the area covered by an approved final devel-
opment plan if they are in substantial conformity with the approved final 
development plan. The [zoning administrator] shall authorize the issuance 
of a certificate of occupancy for any completed building, structure, or use 
located in the area covered by the PUD if it conforms to the requirements of 
the approved final development plan and all other applicable regulations. 

 Whether the jurisdiction also decides to use site plan review procedures, 
as detailed in its zoning ordinance, for projects within the PUD will depend 
on how much detail is contained in the approved final development plan. 
The jurisdiction should conduct a site plan review if it believes the additional 
control gained through use of these procedures is necessary. 

Coordination with Subdivision Regulations 
If a PUD requires the subdivision of land, which is likely in many instances, it 
will also require review under the subdivision ordinance. Coordinating these 
reviews can be difficult. Coordination at the concept plan stage is not possible 
because the concept plan does not include enough detail to allow a review of 
compliance with the subdivision ordinance. Coordination is also difficult even 
at the preliminary development plan stage because this plan does not usually 
include the engineering details the subdivision ordinance requires for streets 
and other facilities. Many developers prefer not to provide these details at this 
stage, instead preferring to deal with subdivision issues at a later stage under the 
subdivision ordinance. Engineering plans of this kind are expensive to produce, 
and there may not be enough commitment to the project even at the preliminary 
development plan approval stage to justify their preparation. 



46  Planned Unit Developments

 It is possible to require enough detail in a development plan to comply 
with the subdivision ordinance, however. Review under the subdivision 
ordinance is then carried out concurrently with review under the PUD 
ordinance: 

The preliminary development plan shall contain all the information necessary, 
and be submitted in a form that complies with, the provisions of the subdivision 
ordinance for preliminary plats required to be approved under that ordinance. 
The planning commission shall review the preliminary development plan 
concurrently under both the PUD and the subdivision ordinance. 

Another alternative is to separate the subdivision plat and the preliminary 
development plan but provide for concurrent review: 

The planning commission shall review the preliminary development plan 
concurrently with its review of the preliminary subdivision plat under the 
subdivision ordinance. 

The ordinance can also make concurrent review voluntary at the option of the 
applicant, who can be authorized to request a concurrent review. A major issue 
is to prevent delays, which concurrent review can help avoid. Some ordinances 

Figure 3-5. The Process Followed 
by Sparks, Nevada, for the 

Approval of the Kiley Ranch 
Development Subsequent  

to Approval of the  
Development Plans.

Kiley Ranch Southern Development Division
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and Chapter 10 of APA’s Growing SmartSM Legislative Guidebook authorize a con-
solidated permit review of all permits needed for a development project. This 
approach provides another alternative for the coordination of subdivision review 
and any other required reviews with review under the PUD ordinance. 

DEVELOPMENT AGREEMENTS 
It is common in many areas for local governments to execute development 
agreements with developers of PUDs, especially for master-planned com-
munities. There are a number of reasons for doing this. One of the most 
important is that, unlike a rezoning ordinance or a development plan, a 
development agreement establishes obligations that cannot be modified 
unless the agreement authorizes this. Another is that the agreement can give 
the developer an entitlement, or a vested right, to complete the development 
under the land‐use regulations in effect at the time the development plan 
was approved. Subsequent changes in the regulations would not apply. The 
agreement can also establish other obligations, including developer exac-
tions, allowable uses, and other project elements, the formation of special 
districts to finance infrastructure, and the preservation of natural resources. 
A development agreement can be long, reaching as many as 60 to 70 pages 
or more. Coordination with provisions in the development plan and with 
conditions attached to the rezoning, if any, is necessary. 

 The development agreement was initially conceived as a way to provide a 
commitment or entitlement to developers that gives them vested rights in their 
approved development plans. This kind of commitment is especially neces-
sary in states, like California, where vested rights are difficult to obtain under 
the majority rule unless the developer relies on a permit granted by the local 
government by carrying out substantial physical development (Mandelker 
2003, Section 6.15). This is likely to be difficult for many areas of a PUD. 

 The vested rights problem is especially serious for master‐planned com-
munities that have a long build-out time and that apply for the approval of 
development plans for individual phases as the project progresses. It is prob-
able that courts will not find a vested right in subsequent phases based on the 
approval of an initial concept or master development plan, although some 
authority exists to the contrary (see, for example, Village of Palatine v. LaSalle 
Nat’l Bank, 445 N.E.2d 1277, 1283 (Ill. App. 1983), in which the court said, “We 
regard Palatine’s approval of the original site plan, the issuance of building 
permits for Phase I, and the continuing treatment of [the project] as a PUD ‘in 
fact’ as the type of affirmative acts of public officials upon which a landowner 
is entitled to rely”). This lack of vested right puts the completion of the project 
at risk if the local government makes changes in its land-use regulations that 
essentially void the completion of the project as proposed in the approved 
concept or master development plan. As a typical development agreement 
might state, “The benefit to the developer under this agreement consists of the 
assurance that the developer will preserve the right to develop the property 
as provided in the approved concept plan and this agreement.” 

 The two major legal problems presented by development agreements are 
the need for statutory authority and their constitutionality (Callies, Curtin, 
and Tappendorf 2003). A number of states now have statutes authorizing 
development agreements that apply to all kinds of development, including 
PUDs. They contain a provision freezing the regulations in place at the time 
of the agreement but authorize the application of land‐use regulations ad-
opted after the agreement is executed if this is in the public interest. A public 
hearing is required prior to the approval of an agreement or subsequent 
modifications. It is important to require a public hearing at this stage and 
also important to make negotiations prior to the adoption of a development 
agreement open to the public. 
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DEVELOPMENT AGREEMENTS FOR PLANNED UNIT DEVELOPMENTS ND MASTER-PLANNED COMMUNITIES

By David Callies 
Benjamin A. Kudo, Professor of Law, University of Hawaii

Developer and local government face two difficult problems 
in the land development approval process. First, local gov-
ernments are unable to exact dedications of land or fees of 
the “impact” or “in-lieu” variety without establishing a clear 
and proportional connection or nexus between the proposed 
development and the dedication or fee. Thus, for example, a 
local government could require the developer of a shopping 
center to provide adequate water, sewer, and roads to serve 
the project, but under the rules laid down by the U.S. Supreme 
Court in Nollan v. California Coastal Commission, 483 U.S. 825 
(1987) and Dollan v. City of Tigard, 512 U.S. 374 (1994), it could 
not require the developer to provide schools or parks since 
both lack nexus or proportionality.

Second, the developer is unable to “vest” or guarantee a right 
to proceed with a project until that project is commenced. 

The development agreement offers a solution to both 
landowner/developer and local government. It is especially 
helpful for planned unit developments and master-planned 
communities developed in phases, often over a substantial 
period of time. It can establish the developer’s obligations for 
exactions, and it can vest development rights.

Development Agreements are essentially statutorily autho-
rized agreements between local governments and landowners 
for the guidance of a multiphase land development. Autho-
rized by statute in 13 states (most prominently, California), 
the development agreement is designed to accomplish several 
purposes:

1. Permit local government to require public facilities and 
improvements beyond those which it may legally require as 
generated by a proposed land development project. 

2. Permit local government greater flexibility in regulating 
large, multiphase projects extending over many years.

3. Strengthen the public planning process and encourage pub-
lic and private participation in comprehensive planning.

4. Reduce the economic cost of development and allow for 
the orderly planning of public facilities and services and 
the allocation of costs.

In 1980, California passed a landmark development agree-
ments statute in response to its own state supreme court case 

holding a landowner lacked vested rights even after spending 
millions of dollars in land improvements (Avco  Community 
Developers Inc. v. South Coast Regulatory Commission, 533 P.2d 
546 (Cal.1976). So popular is the development agreement as a 
vehicle for guiding planning and development, particularly 
of multistage projects, that by the early 1990s over half the lo-
cal governments in California have negotiated and executed 
hundreds of such agreements (Curtin and Edelstein 1993, 766). 
Moreover, not a single reported case has found fault with a 
development agreement. 

Indeed, it was not until 2000 that California courts were 
confronted with a direct challenge to such statutorily autho-
rized development agreements and then the court of appeals 
soundly upheld them (Santa Margarita Area Residents Together 
(SMART)  v.  San  Luis  Obispo  County, 100 Cal. Rptr. 2d 740 
(Cal. App. 2000)). The court squarely upheld a development 
agreement that was challenged directly on “surrender of 
police power” grounds, holding that a “zoning freeze in the 
Agreement is not . . . a surrender or abnegation [of the police 
power]” (at 748).  In SMART, an area residents association 
contended that, because San Luis Obispo County had entered 
into a development agreement for a project before the project 
was ready for construction and, consequently, freezing zon-
ing for a five-year period, the county improperly contracted 
away its zoning authority. In holding for the county, the court 
noted that land-use regulation is an established function of 
local government, providing the authority for a local govern-
ment to enter into contracts to carry out the function. The 
county’s development agreement required that the project 
be developed in accordance with the county’s general plan, 
did not permit construction until the county had approved 
detailed building plans, retained the county’s discretionary 
authority in the future, and allowed a zoning freeze of limited 
duration only. The court found that the zoning freeze in the 
county’s development agreement was not a surrender of the 
police power but instead “advance[d] the public interest by 
preserving future options.”

Virtually all commentary on the development agreement is 
uniformly positive, from its early inception (Porter and Marsh 
1989; Wegner 1987; Griffith 1990) to the present (Callies, Curtin, 
and Tappendorf 2003).
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 The statutes also require periodic review of the development agreement, 
and allow the governing body to modify or terminate the agreement if the 
developer is unable to comply with its terms. A few statutes also contain 
provisions describing what kinds of developments can be covered by an 
agreement. Otherwise, the content of an agreement is not specified. In states 
without authorizing statutes, a community intending to use development 
agreements for PUDs must consider whether it has the implied statutory 
authority to do so. On the constitutional issue, the cases so far have held 
development agreements are not unconstitutional as a bargaining away of 
the police power, but this issue is not fully settled. 

 A section in the PUD ordinance on development agreements may not 
be necessary because the local government can make the decision to en-
ter into an agreement and determine its contents. Some PUD ordinances 
have provisions governing the use of development agreements, however. 
They specify when a development agreement can be used and what the 
agreement can contain. Queen Creek, Arizona, for example, authorizes a 
development agreement establishing permitted uses “when it is found by 
the Town Council that the development represents exemplary quality and 
value to the community and area for which it is proposed.” This decision 
is made under criteria requiring the PUD to “exceed” existing standards 
and general plan policies. It includes a requirement that the application for 
the PUD “proposes substantial land‐use planning standards and principles 
over and beyond the minimum standards required in this ordinance or any 
development ordinance adopted by the Town.” 

 Manatee County, Florida, has an extensive provision for development 
agreements, including requirements for a hearing and periodic review. 
(Florida has a statute authorizing development agreements.) In addition to 
standard clauses, such as a legal description, the names of the parties and 
duration, the ordinance describes the contents of an agreement, which may 
include the following: 

The development uses permitted on the land, including population and unit 
densities, and building intensities and height 

A description of the public facilities that will service the development, includ-
ing who shall provide such facilities 

The date any new facilities, if needed, will be constructed 

A schedule to ensure that public facilities are available concurrent with the 
impacts of the development 

A description of any reservation or dedication of land for public purposes 

A description of all local development permits approved or needed to be 
approved for the development of land 

A finding that the development, permitted or proposed, is consistent with 
the Comprehensive Plan and this Code 

A description of any conditions, terms, restriction, or any other requirements 
determined to be necessary by local government for the public health, safety, 
or welfare of its citizens 

This is a typical list. Note that the ordinance includes an adequate public 
facilities requirement, which is required by state statute. Note also that 
it overlaps with the contents of the development plan as some of these 
elements, such as uses and intensities, are also included in the plan. The 
reason for including them in the development agreement is to give them 
a more binding form, as modification requires the consent of both parties. 
Other provisions can be included in an agreement, such as a provision 
for the cost-sharing of facilities and an agreement for the maintenance of 
open space. 

Manatee County, Florida, has 

an extensive provision for 

development agreements, 

including requirements for a 

hearing and periodic review. 
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AMENDMENTS TO DEVELOPMENT PLANS 
Change is inevitable, and one of the most important issues in the drafting of 
ordinances for PUDs is to provide authority for the amendment of development 
plans. Changes in the market or changes in the developer’s objectives for the 
development can require changes in an approved plan. Change can also occur 
because neighbors or residents who move in early in the project may object to 
nonresidential development that was in the plan from the beginning but which 
they believe is not compatible with their residential living environment. 

 A restrictive approach to amendments would limit them only to unfore-
seen circumstances: 

The [planning commission or planning director] may approve minor amend-
ments to the final development plan. A minor amendment is an amendment 
required by technical or engineering considerations first discovered during 
development that could not reasonably have been anticipated during the 
approval process. (Adapted from Mandelker 1966) 

This type of provision does not allow for changes required by propos-
als to modify the development. The usual approach for an ordinance that 
authorizes this kind of change is to distinguish between major changes 
that require new legislative action and minor changes that do not require 
legislative action. An ordinance can simply state that a change is major if 
it is “substantial,” or it can provide a list of changes and indicate which 
are substantial and which are not. A detailed listing is preferable because 
it removes the need to exercise discretion on what is and what is not “sub-
stantial,” and provides predictability about what can and cannot be changed 
and how such determinations will be made. 

 Minor changes can be approved administratively by the planning director, 
staff, or planning commission. If approval is by the planning commission, 
an application should be required, but the completeness, notice, hearing, 
and decision procedures need not apply. Chapter 10 of the Growing SmartSM 
Legislative Guidebook has a provision in Section 10–204 for administrative 
review without a record hearing that can be used to govern these decisions. 
If a major change is required, it should be processed as an amendment to 
the development plan in the same manner as a rezoning. Manatee County, 
Florida, has a three-tier process in which: (1) listed minor changes are ap-
proved administratively; (2) more substantial changes are approved by the 
legislative body at public hearings after public notice; and (3) substantial 
modifications extensive enough to be considered a new development plan 
require approval by both the planning commission and legislative body. 

 Changes in permitted uses and in the density and intensity of use are 
obvious candidates for inclusion in a list of changes considered “major,” 
though any element in the development plan essential to the character of 
the PUD should be included, such as open space, traffic and pedestrian 
circulation systems, design elements, and the jobs/housing ratio, if one is 
included. Major changes can be defined qualitatively: 

1.  An additional use, a more intensive use, or an increase in the parking 
requirement. 

2.  Changes in [design,] bulk, mass or orientation. 

3.  A reduction in the effectiveness of approved transitional screening, buffer-
ing, or landscaping, and any reduction in common open space or areas 
subject to preservation. 

4.  Substantial changes in the location or type of pedestrian or vehicular 
access or circulation. 

5.  Changes in the phasing schedule that change the timing, amount, or 
completion of common open space, public facilities, or other improvements. 
(Adapted from Fairfax County, Virginia, and Manatee County, Florida) 

Change is inevitable, and one of the 

most important issues in the drafting 

of ordinances for PUDs is to provide 

authority for the amendment of 

development plans.
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Major changes can also be defined quantitatively: 
An increase or decrease in density, intensity, height, lot size, setbacks, parking 
requirements, [jobs/housing ratio, connectivity index,] and common open 
space of more than [10] percent. 

Notice that a decrease as well as in increase in these project elements is 
included. Most ordinances only include increases in the listed project ele-
ments as major changes, except for open space, where a specified decrease 
in open space is considered major. 

 Many ordinances define minor changes that do not require legislative ap-
proval. Bellevue, Washington, has a useful procedure in which some changes 
can be approved as an exemption by the planning director without a hearing, 
while some require approval in a notice and hearing procedure. 

A. Modifications to Development Plans Exempt from Further Review 
The Planning Director may determine that a modification to a previously 
approved development plan is exempt from further review under the 
administrative amendment process or as a new application, provided 
the following criteria are met: 

1. The change is necessary because of natural features of the subject 
property not foreseen by the applicant or the city prior to the approval 
of the development plan; and 

2. The change will not have the effect of significantly reducing any area 
of landscaping, open space, natural area or parking; and 

3. The change will not have the effect of increasing the density of the 
development plan; and 

4.  The change will not add square footage that is more than [20] percent 
of the existing gross square footage of the development plan; and 

5. If an addition or expansion has been approved within the preceding 
24‐month period, the combined additions will not add square foot-
age that exceeds [20] percent of existing gross square footage of the 
development plan; and 

6.  The change will not result in any structure, circulation, or parking area 
being moved significantly in any direction; and 

7.  The change will not reduce any approved setback by more than [10] 
percent; and 

8.  The change will not result in a significant increase in the height of any 
structure; and 

9.  The change does not result in any significant adverse impacts beyond 
the site. 

B. Administrative Amendment of Development Plans 
The Planning Director may approve modifications to an approved devel-
opment plan as an administrative amendment, subject to the notice, hear-
ing, and decision-making procedures in this ordinance for the approval of 
preliminary development plans if the following criteria are met: 

1.  The amendment maintains the design intent or purpose of the original 
approved development plan; and 

2.  The amendment maintains the quality of design or product established 
by the original approved development plan; and 

3.  The amendment is not materially detrimental to uses or property in 
the immediate vicinity of the development plan. 

C. The Director may impose conditions upon any administrative amendment to 
ensure the proposal complies with the decision criteria and the purpose and 
intent of the original approval. (Adapted from Bellevue, Washington) 

Many ordinances define minor 

changes that do not require 

legislative approval.
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Amendment problems also arise once the PUD is completed as residents 
may want to make changes over the years. The amendment provisions 
above can cover many of these changes, but special problems arise when 
a resident wants to make a change that ordinarily would be handled as 
an area variance, such as the addition of a swimming pool or a carport. 
These changes can create new impervious surface and reduce the required 
percentage of open areas in the development. It may be helpful to authorize 
changes of this type as a minor amendment: 

Any change that does not change the setback, height, or covered open space 
of any structure or building by more then [10] percent. 

FAILURE TO DEVELOP AND THE ZONING REVERTER 
Problems will arise if the PUD is not developed or if development begins 
and is not completed. It is not typical to require a developer to provide a 
bond or security to guarantee completion of a development, though some 
communities have adopted requirements of this type. To deal with this 
problem, the ordinance usually includes a period of time during which 
the development must be completed, either for the entire development or 
for each phase, if development is to be in phases. The ordinance may then 
require the reversion of the zoning for the PUD to the original zoning if the 
PUD is not completed during the designated time period. 

 Many ordinances provide for a reverter to the original zoning without 
an additional hearing and action by the legislative body, but this procedure 
is doubtful. Most courts hold that an automatic reverter clause of this type 
is invalid (see, e.g., Super Wash, Inc. v. City of White Settlement, 131 S. W. 3d 
249 (Tex. App. 2004); Spiker v. City of Lakewood, 603 P.2d 130 (Colo. 1979); 
Scrutton v. County of Sacramento, 79 Cal. Rptr. 872 (Cal. App. 1969); but also 
see Colwell v. Howard County, 354 A.2d 210 (Md. App. 1976)). 

An ordinance should require notice and hearing and a decision by the 
legislative body on a rezoning as the basis for terminating the zoning for 
a PUD. This requirement is contained in an Arizona statute, and can be 
adapted for inclusion in a PUD ordinance: 

The legislative body may approve a change of zone for a PUD conditioned 
upon a schedule for development for all or each phase of a PUD for which 
rezoning is requested. If at any time the PUD or any phase of the PUD not 
been developed according to the schedule, the legislative body shall give 
notice by certified mail to the owner and applicant who requested the rezon-
ing and shall schedule a public hearing to take any of the following actions: 
(1) administrative action to extend, remove, or determine compliance with 
the schedule for development; (2) legislative action to cause the property to 
revert to its former zoning classification; or (3) legislative action [directing 
the planning commission] to amend the final development plan. (Adapted 
from Arizona Revised Statutes, Section 9–462.01(E)) 

The statute has been modified to authorize amendment of the PUD 
plan as an option. The bracketed language authorizes amendment by the 
planning commission if the commission approved the original plan. The 
next chapter considers problems of development phasing and develop-
ment schedules. 

CONTROL FOLLOWING COMPLETION 
Once a PUD has been completed, any land use or additional development 
should be controlled by the approved development plan: 

The final development plan of the PUD shall control the development of the 
PUD rather than any other provisions of this zoning ordinance. (Adapted 
from Mandelker 1966) 
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Failure to include this provision may mean the developer can ignore the 
development plan in its development of the project (see, e.g., Cherokee County 
v. Martin, 559 S.E.2d 138 (Ga. 2002), in which the developer was allowed to 
build an apartment complex not shown on plan because the county did not 
specify compliance with the site plan as a condition of PUD zoning). 

Development must be broadly defined. The Growing SmartSM Legislative 
Guidebook defines “development” as: 

Any building, construction, renovation, mining, extraction, dredging, fill-
ing, excavation, or drilling activity or operation; any material change in the 
use or appearance of any structure or in the land itself; the division of land 
into parcels; any change in the intensity or use of land, such as an increase 
in the number of dwelling units in a structure or a change to a commercial 
or industrial use from a less intensive use; any activity that alters a shore, 
beach, seacoast, river, stream, lake, pond, canal, marsh, dune area, woodlands, 
wetland, endangered species habitat, aquifer, or other resource area, including 
coastal construction or other activity. (Meck 2002, Section 3–101) 

 The local government will need to enforce compliance with the final develop-
ment plan if a developer fails to comply. The zoning ordinance should have an 
enforcement section that can provide the necessary authority for enforcement ac-
tions. The Growing SmartSM Legislative Guidebook contains an enforcement chapter 
in Chapter 11 that can be adapted for inclusion in the zoning ordinance. 

SUBDIVISION AND RESALE 
Problems of continuing control are created if a PUD is subdivided after the juris-
diction approves the final development plan or if all or part of the development 
is sold or leased. These events may create compliance problems. Subdivision 
may sever areas of the project that do not, standing alone, comply with the 
development plan. They may not contain the necessary required common open 
space, for example. If subdivision, sale, or lease creates two new projects where 
previously there had been one, a new perimeter boundary will be created where 
none existed before, which probably will not meet the ordinance requirements 
for perimeter treatment. And resale or lease will create a new owner or lessee 
who was not a party to the application for the final development plan. 

 It is important in this situation to distinguish between existing and new 
development. Severing part of a developed project through subdivision, sale, 
or lease should not create compatibility problems at the new perimeter or other 
problems because the development plan will still apply. New development 
is a different matter and needs attention in the ordinance. The density of new 
development in the severed area, for example, must not be allowed to increase 
the density authorized for the entire development. Nor should it result in a 
decrease in common open space or preserved natural resource areas. 

 Part of this problem can be handled in the subdivision ordinance, which 
can require subdivision approval for the resubdivision of a PUD or its resale 
or lease, if this creates a new subdivision. This ordinance can also provide 
that the planning commission shall not approve a resubdivision, sale, or 
lease unless the newly subdivided, sold, or leased parcel meets all of the 
requirements of the ordinance and complies with the development plan, but 
this restriction may not be practicable in many instances. 

 Another alternative is to make the final development plan the controlling docu-
ment for the entire project, including any resubdivided, sold, or leased parcel: 

A PUD may be subdivided or resubdivided, and may be sold or leased in 
whole or in part. The final development plan shall control the development 
of any part of a PUD that is subdivided, sold, or leased. No development 
may be undertaken in any part of a PUD that is subdivided, sold, or leased 
that will violate the final development plan for the entire PUD. 

Problems of continuing control 
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 This provision ensures that the development plan for the entire PUD 
controls any part of the PUD that is severed, so that no development can 
occur in the severed part that violates the provisions of the development 
plan. Development in the severed part must meet the density requirements 
for this part, for example, and uses cannot be changed. If the severed part 
contains open space that must be dedicated or preserved, that must also 
be done, even though the amount of open space is not proportionate to 
the density allowed in that part. Any change in the development plan will 
require an amendment: 

If a PUD is subdivided, sold, or leased, all of the owners of the subdivided, 
sold, or leased PUD may jointly apply for an amendment to the final develop-
ment plan, which shall be governed by the procedures and requirements con-
tained in this ordinance for the approval of the final development plan. 

Provisions in the ordinance governing formation of a homeowners as-
sociation, if one is required, can provide that its authority and existence are 
not affected by subdivision, sale, or lease of the project. 

RECORD KEEPING 
The approval of numerous PUDs and master-planned communities in a 
community can create serious record-keeping problems, making the moni-
toring of PUDs and enforcement of the PUD ordinance difficult. A PUD can 
produce a large number of documents, depending on how it is approved. 
These can include the following: 

• Approved concept and development plans 

• A design handbook or plan in addition to the final development plan 

• Building permits and certificates of compliance with the final develop-
ment plan 

• Enforcement actions, if any 

• Resubdivisions, resales, and leases of all or a part of the project 

• Dedications of land, easements, or other documents created to preserve 
and manage common open space and natural resource areas. This can 
include documents associated with a transfer of development rights 
program, if there is one. 

• Exactions or impact fees for public facilities 

• Agreements concerning the provision of public services, such as a water 
supply and sewerage, highways and highway access, and other public 
facilities 

• The rezoning ordinance 

• Conditions attached to the rezoning ordinance 

• A development agreement 

• Private restrictions and covenants that apply to the PUD 

• Documents associated with approval under the subdivision ordinance 

• Documents concerning the creation of special development or other district 
to provide public services and facilities 

This is a formidable list. Only some of these documents are produced 
under the PUD ordinance and are under the supervision and control of the 
land-use agency. Even fewer, such as dedications of land, are recorded in the 
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public records office. This can be changed by statute, and the Nevada PUD 
law (Nevada Revised Statutes, Section 278A.570) requires the recording of 
approved development plans in the county recorder’s office. 

 In addition to the recording of development plans, all PUD districts should 
be recorded on the zoning map, and all documents associated with the PUD, 
including the development plan, should by filed with a record-keeping office 
in the land-use agency. These documents should include agreements with 
other public agencies, such as the highway agency, which may not be part 
of the public record for the PUD. Computer and Geographic Information 
Systems can be installed that can organize and maintain these documents. 
Staff is necessary, however, to provide needed overview and supervision if 
this system of monitoring is to be effective. 

 The following is an outline of a possible record-keeping and monitoring 
program: 

1.  Assign each PUD a planning case number, create a project file, and place 
any documents relating to the development in that file. 

2.  Record all PUD districts on the zoning map.

3.  File all documents associated with the PUD in a public record‐keeping 
office in the land-use agency. 

4.  To the extent possible, record the final development plan and any as-
sociated documents, such as subdivision plat and common open space 
documents, in the recorders office so they will show up in the chain of 
title. 

5.  Consider site plan review for developments within the PUD as they 
occur. 

6.  Monitor development of the project and do inspections through building, 
grading, and other permits for compliance with the development plan 
and other requirements. 

7.  Install a computer program to keep track of project development and 
relate it to building permits. 
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T
his chapter contains recommendations for standards that 

should be included in ordinances to govern the review of 

PUDs. Differences in the scale and character of PUDs make it dif-

ficult to suggest a single model ordinance that can apply to all types 

of projects. The chapter discusses the issues jurisdictions must con-

sider in drafting standards and recommends alternatives for dealing 

with each issue. It also discusses drafting problems presented by 

different types of PUDs and by master-planned communities.

CHAPTER 4

Standards for the Approval of  
Planned Unit Developments and  
Master-Planned Communitites
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If the objective of PUD regulation 

is to create better-designed 

projects, one alternative for 
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to take the design principles that 

PUD ordinances include as the 

basis for discretionary review and 

enact them through an ordinance 

that allows development  

as-of-right.

PUD AS-of-Right
If the objective of PUD regulation is to create better-designed projects, one 
alternative for accomplishing this objective is to take the design principles 
that PUD ordinances include as the basis for discretionary review and enact 
them through an ordinance that allows development as-of-right. In other 
words, if the requirements in the ordinance are satisfied, the jurisdiction 
does no review and the development is permitted.

Residential subdivisions present an opportunity for applying the as-of-
right approach. Cabarrus County, North Carolina, has adopted an as-of-
right subdivision ordinance that authorizes three types of subdivisions. The 
second and third types described below illustrate the as-of-right approach 
by incorporating design principles usually included in PUD ordinances for 
cluster housing:

A. Conventional Subdivision 
Conventional subdivision is a pattern of residential development that pro-
vides a majority of property owners with substantial yards on their own 
property. 

B. Open Space Subdivision 
Open space subdivisions trade smaller lot sizes (with smaller yards) for ad-
ditional common open space. An open space subdivision shall be a minimum 
size to ensure sufficient common open space can be incorporated into the 
subdivision design. 

C. Amenity Subdivision 
Amenity subdivisions trade even smaller lot sizes (with smaller yards) for 
additional common open space. An amenity subdivision allows additional 
density provided certain enhancements are incorporated into the design of 
the subdivision. (Cabarrus County, North Carolina) 

The ordinance includes a statement of intent and purpose for each type 
of subdivision. The statement of intent for the amenity subdivision, for 
example, provides:

The intent of an open space subdivision is to provide a development alter-
native to a conventional subdivision. An open space subdivision involves 
placing a cluster of home-sites within a portion of the development site, al-
lowing housing units on smaller lots than those permitted in a conventional 
subdivision to promote environmentally sensitive, more efficient use of the 
land and provide additional common open space.

The ordinance also lists additional purposes: 
• To preserve in perpetuity unique or sensitive natural resources such as 

groundwater, floodplains, wetlands, streams, steep slopes, woodlands, 
and wildlife habitat; 

• To preserve important historic and archaeological sites; 

• To permit clustering of houses and structures in a manner that will reduce 
the amount of infrastructure, including paved surfaces and utility ease-
ments, necessary for residential development; 

• To reduce erosion and sedimentation by minimizing land disturbance and 
removal of vegetation in residential development; 

• To promote interconnected greenways and corridors throughout the 
community; 

• To create contiguous greenspace within and adjacent to the development 
site; 

• To protect scenic views; 

• To protect prime agricultural land and retain farming as an economic 
activity. 
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By requiring the preservation 

of a significant amount of open 

space and authorizing a variety 

of clustered housing types, 

the conservation subdivision 

ordinance achieves the objectives 

of a cluster zoning project 

approved under PUD ordinances 

through discretionary review.

Each subdivision type is assigned to different development tiers in the 
county. Amenity subdivisions, for example, are assigned to the suburban tier. 
The ordinance also includes a number of housing types, with illustrations. For 
each subdivision in each tier, the ordinance specifies the amount of open space 
required and includes site development standards for each housing type in 
each zone. These standards include maximum number of dwelling units al-
lowed, minimum acreage, lot dimensions, site dimensions for buildings and 
units, yard and height requirements, and impermeable surface and structural 
coverage requirements. Detailed design elements are prescribed for amenity 
subdivisions, such as block elements and site and building requirements, which 
include roof overhang, side wall articulation, and front yard trees. There are also 
stream buffer and perimeter requirements, and the ordinance contains detailed 
standards for the location, character, and management of open space.

This ordinance mirrors the requirements commonly found in PUD or-
dinances for cluster housing, except a development plan is not subject to 
discretionary review. A developer can design a project so long as it complies 
with ordinance requirements. The ordinance does require a management plan 
for open space and other common facilities, and includes anti-monotony 
design standards that require review at the permit stage. 

Conservation Subdivisions
Conservation subdivisions are another type of as-of-right housing develop-
ment that includes design ideas usually found in PUD ordinances. The con-
servation subdivision carries out principles advocated in Randall Arendt’s 
Design by Nature and elaborated in other works (see, e.g., PAS Report No. 
523/524). A conservation subdivision is a residential subdivision approved 
through the subdivision ordinance—similar to the amenity subdivision in 
Carrabus County—except it is more specifically concerned with the preser-
vation of open space and natural resource area. 

The San Antonio, Texas, conservation subdivision ordinance is an example. 
It has no minimum or maximum size requirements, though its availability is 
limited by its open space demands. Use and density provisions of the zon-
ing district apply. Lot size, lot width, and minimum frontage requirements 
do not apply, and the ordinance provides a number of illustrated housing 
development styles that developers can use to design a project’s housing.

The key feature of the San Antonio conservation subdivision ordinance 
is a requirement for the conservation of designated primary and secondary 
conservation areas. Thirty-five percent of a subdivision must be designated as 
primary conservation areas, and an additional minimum of 15 percent must 
be designated as secondary conservation areas. Wetlands, steep slopes, and 
floodplains are examples of primary conservation areas. Prime farmland and 
scenic views are examples of secondary conservation areas. Natural resource 
protection standards in the ordinance apply to these areas.

By requiring the preservation of a significant amount of open space and 
authorizing a variety of clustered housing types, the conservation subdivi-
sion ordinance achieves the objectives of a cluster zoning project approved 
under PUD ordinances through discretionary review. Densities are limited 
in the San Antonio ordinance, but homes are clustered as shown as one 
example in Figure 4-1 in order to preserve designated conservation areas. 
Because no site development restrictions exist, a developer has the design 
freedom to use the available housing configurations to create a residential 
subdivision limited only by the density ceiling. Approval under the sub-
division ordinance is based on compliance with the ordinance standards. 
The Duluth, Georgia, Conservation Subdivision Overlay District provides 
another example of this approach.
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Cluster Zoning/Density transfer PUDs
One of the earliest and most common forms of PUD was the cluster housing 
or density transfer development, in which project density remains the same, 
but density is increased in part of the project in return for the inclusion of 
common open space elsewhere on the site. Early PUD ordinances authorized 
a discretionary review process for the approval of this kind of development, 
and an early New York law (N.Y. Town Law, Section 278) authorizes the ap-
proval of “cluster developments” as part of the subdivision review process. 
This term is defined as follows:

“Cluster development” shall mean a subdivision plat or plats, approved 
pursuant to this article, in which the applicable zoning ordinance or local 
law is modified to provide an alternative permitted method for the layout, 
configuration and design of lots, buildings and structures, roads, utility 
lines and other infrastructure, parks, and landscaping in order to preserve 
the natural and scenic qualities of open lands.

This definition captures the purpose of a cluster housing development. A 
purpose clause in a PUD ordinance can elaborate by noting the reasons for a 
cluster development, such as improving project design, protecting common 
open space and natural resource areas, and reducing infrastructure costs:

It is the purpose of this ordinance to permit residential cluster develop-
ment in order to: 

(1) encourage creative and flexible site design that is sensitive to the land’s 
natural features and adapts to the natural topography; and

(2)  protect environmentally sensitive areas of a development site and pre-
serve on a permanent basis common open space, natural features, and 
prime agricultural lands; and

(3)  improve stormwater management by requiring best management prac-
tices for the control of nonpoint source pollution, and by reducing the 
amount of impervious surfaces in site development. (Adapted from Meck 
2006)

The usual procedures for the approval of a PUD can apply. A concept plan 
may not be needed. Cluster housing developments can usually begin with a 
detailed development plan because densities and housing types are known 
and do not require a preliminary review through a concept plan.

Density is another important issue. The requirements for lot size determine 
the density in traditional subdivisions. The following provision changes the 
calculation for density from the usual lot size measure to number of dwelling 
units for a PUD using cluster development, which will result in smaller lot 
sizes and more open space, so as to ensure the same development density: 

The maximum number of dwelling units proposed for a residential cluster 
PUD shall not exceed the number of dwelling units permitted for the resi-
dential zoning district in which the development is located. (Adapted from 
Meck 2006).

The usual formula is to divide the project area by the lot size required in 
the existing zoning. Project area must be net, not gross, and the ordinance 
must indicate what must be excluded from gross project area. One is an 
exclusion for streets, which is also required to determine net project area 
for density calculations in traditional subdivisions. Determining the street 
deduction in a cluster development is more difficult because a cluster 
development will require less linear footage of streets than it would as a 
conventional development. One way to handle this problem is to provide a 
schedule with approximate calculations for street deductions based on lot 
sizes in the underlying zoning ordinance. 
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Land set aside for common open space to be available to residents of the de-
velopment should not be excluded. Because the common open space offsets 
the density increase that will occur in part of the project, it can be included 
in net project area to determine how many dwelling units can be built.

It is also possible that some land in the project will be unbuildable because 
it is on a hillside or in a floodplain or other natural resource area, or because 
it is a lake or other body of water. These areas would not be buildable in a 
traditional residential subdivision, so allowing these areas to be included 
in net project area will increase the number of units allowable in a cluster 
development to more than would have been allowed under the existing zon-
ing. Some part of these areas can be included in net project area, however, 
because water areas may contribute to the development and because some 
natural resource areas may be buildable. Some development is allowed in 
floodplains, for example, and hillsides on slopes that are not too steep are 
buildable if development is done properly. 

The following provision gives the approving agency the authority to ex-
clude areas it considers not suitable for development or not buildable. It gives 
the agency the discretion to decide on areas not suitable for development, 
and it must also exclude areas in which development is prohibited under 
other regulations. A hillside ordinance, for example, may prohibit develop-
ment on hillsides with steep slopes. Other hillside areas will be included 
in net project area for purposes of determining density, but development 
in these areas will be regulated by the hillside ordinance. This seems a fair 
solution and should also be applied to wetlands and other natural resource 
areas subject to regulation:

The [planning commission] shall calculate the number of dwelling units 
allowed in a cluster development. To make this calculation the planning 
commission shall exclude from net project area all stream areas and bodies 
of water. It shall also exclude from net project area all wetlands, floodplains, 
hillsides or other natural resource areas in which development is prohibited 
under [name ordinances]. It shall also exclude an acreage for streets under 
the following formula: 

Lot Size Under Deductible Percentage 
Existing Zoning of Project Area

One Acre 12

One-Half Acre 17

One-Quarter Acre 22

The acreage available after making these exclusions is the “net project area.” 
The planning commission shall calculate the number of dwelling units avail-
able by dividing the net project area by the lot size required by the underlying 
zoning that applies to the project. Lots within the cluster development may 
vary in size, but the total number of lots may not exceed those allowed as 
calculated under this section.

This process provides a fair calculation for streets and will provide some 
flexibility if the variable lot size language is included. It defers to other 
ordinances, such as the floodplain ordinance, to determine which areas are 
unbuildable. As an alternative, the planning commission can be given the 
discretion to decide which areas to exclude. The ordinance can authorize 
it to exclude areas which, in its judgment, are “unsuitable for building for 
topographic reasons or because the area requires preservation as a natural 
resource.” The ordinance can also limit how small a lot can be if minimum 
size is a concern. It may be helpful to use the residential styles included in 
the San Antonio, Texas, conservation subdivision ordinance as examples of 
the types of housing that can be included.
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A jurisdiction may decide that “unbuildable” or “unsuitable” areas 
should not entirely be excluded from net project area. The ordinance can 
also provide some flexibility, for example, on the exclusion of stream areas 
and bodies of water:

The [planning commission] may determine that all or part of stream areas 
or bodies of water may be included in net project area if they contribute to 
the quality, livability and amenity of the PUD. [Adapted from Mosena, So, 
and Bangs 1973))

As an alternative, the ordinance can provide that a specified percentage 
of bodies of water or natural resource areas may be included in the net 
project area:

[Fifteen] percent of [name bodies of water and natural resource areas] shall 
be included in net project area.

Density bonuses may also be allowed in cluster housing developments. 
Bonuses are often made available under ordinance provisions that award 
higher densities for the provision of open space and other amenities. Density 
bonuses are discussed below.

PURPoSe ClAUSeS
A purpose clause is an essential part of a PUD ordinance. It provides the 
basis for implementing and interpreting the ordinance, and can help avoid 
objections that the ordinance has improperly delegated legislative power. 
The purpose clause reproduced above for cluster development is a typical 
and comprehensive purpose clause that emphasizes the opportunity in 
PUDs for flexibility, common open space and natural resource protection, 
and cost reductions in infrastructure.

The opportunity for exceptional project design in PUDs is often empha-
sized in purpose clauses:

In return for greater flexibility in site design requirements, planned develop-
ments are expected to deliver exceptional quality community designs that 
preserve critical environmental resources, provide above-average open space 
amenities, incorporate creative design in the layout of buildings, open space 
and circulation; assure compatibility with surrounding land uses and neigh-
borhood character; and provide greater efficiency in the layout and provision 
of roads, utilities, and other infrastructure. (Cary, North Carolina)

A purpose clause in a PUD 
ordinance can emphasize things 
like reductions in the cost of 
infrastructure. The canal in this 
PUD is used as part of a “green 
infrastructure” system that 
achieves that purpose as well as 
preserving natural features.
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It is also common in some ordinances to emphasize the opportunity for 
“better” design:

PUDs authorized under this ordinance shall provide a better and more desir-
able living and physical environment than what would be possible under 
the zoning regulations that apply to the development.

There may be nothing wrong with this approach, and the interest in re-
quiring “better” qualify is apparent considering the use of PUD as a remedy 
for the often dull development in conventional projects, but a definition for 
what is “better” does not seem obvious. The Cary, North Carolina, purpose 
clause may be preferable as emphasizing “exceptional” rather than “better” 
quality and can be reinforced by design and other approval criteria in the 
ordinance.

The purpose clause should also recognize that one of the purposes of the 
PUD ordinance is “to implement the policies and objectives of the compre-
hensive plan,” where consistency with the plan is required. This purpose 
can be made more specific for urbanizing areas if the comprehensive plan 
includes growth management policies:

To implement the growth management policies and objectives of the com-
prehensive plan, including the establishment of urban growth boundaries, 
the location and development of village centers, the provision of adequate 
public facilities, and the preservation of natural resource areas.

Purpose clauses can be modified depending on the ordinance’s objectives. 
Here are some examples of purpose clauses for PUDs in urbanized areas:

To authorize developments suitable for high-density residential or mixed-use 
development, and to provide a detailed review of how these developments 
address issues such as affordable housing opportunities, an adequate bal-
ance between jobs and housing, connectivity between the circulation system 
of the development and adjacent streets and highways, mass transit links 
with employment centers, proximity to adequate recreational facilities, and 
the provision of adequate public services. (Adapted from Arapahoe County, 
Colorado)

The preservation of buildings that are architecturally or historically significant 
or contribute the character of the [city]. (Adapted from Clayton, Missouri)

The elimination of blighted areas, deteriorated structures or incompatible 
uses through redevelopment or rehabilitation. (Adapted from Clayton, 
Missouri) 

Encouraging quality urban design and environmentally sensitive develop-
ment by allowing increases in base densities when such increases can be 
justified by superior design or the provision of additional amenities such as 
public or private open space. (Cary, North Carolina)

It is also possible to include a more detailed statement of purpose for 
large-scale, mixed-use developments, such as master-planned communi-
ties, which can provide opportunities for good design and mixed-use 
development:

PUD is highly appropriate for large-scale mixed-use development and is 
strongly encouraged. Its purpose is to provide for a mixture of land uses at 
designated locations at a greater variety, density, and intensity than would 
normally be allowed. It is a well-integrated development that is allowed 
greater design flexibility so that large-scale site and master planning may 
protect natural features and consider most fully the surrounding land use 
and development context. Development can be more highly concentrated 
on one portion of a site than would otherwise be the case, with a result-
ing lower intensity of development elsewhere. (Adapted from Somerville, 
Massachusetts)

It is also possible to include 

a more detailed statement of 

purpose for large-scale, mixed-

use developments, such as 

master-planned communities, 

which can provide opportunities 

for good design and mixed-use 

development.
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Purpose clauses can also be drafted for a nonresidential, single-use 
PUD:

It is the intent of these regulations to provide for the development of commer-
cial centers in scale with surrounding market areas at appropriate locations, 
and in compliance with the goals, objectives, policies and location criteria of 
the comprehensive plan and the standards included in this ordinance. The 
[legislative body] shall approve such developments only where planned 
development with carefully located buildings, parking and service areas, 
and landscaped open space will:

(1)  Provide for internal convenience and ease of use and is compatible with 
adjacent and surrounding land uses; and

(2)  Have adequate transportation systems and other public services; and

(3)  Be compatible with surrounding land uses; and

(4)  Not encourage the expansion of office or commercial strip development 
along adjacent streets; and

(5) Have a project intensity that is consistent with the use that it provides.

(Adapted from Manatee County, Florida)

The Manatee County ordinance has similar statements of purpose for 
other PUD districts, such as industrial, research park, and waterfront 
districts.

Some PUD ordinances require a development to comply with the objec-
tives of the purpose clause as a basis for approval. Adding the purpose 
clause as an approval criterion may not be desirable, however, especially if 
it is stated in general terms that are difficult to interpret and that may create 
delegation of legislative power problems. A jurisdiction can draft the specific 
approval criteria in the ordinance to provide it all the guidance it needs to 
review PUD applications.

DefinitionS
Zoning ordinances define a variety of terms relevant to PUDs, such as lot, 
block, height, and other dimensional terms. The question is whether a PUD 
ordinance should contain a separate set of definitions. Some PUD ordinances 
do contain their own definitions, but some rely on the definitions in the 
zoning ordinance. (For a set of definitions included in a model residential 
cluster development ordinance, some of which are usually contained in 
zoning ordinances, see Meck, Morris, Bishop, and Kelly (2006).)

One important definition issue is whether to define “PUD.” This depends 
on whether a PUD is a physical plan providing for a specific type of develop-
ment, or a process. If it is a process, the approval standards in the ordinance 
can control the physical elements of a PUD without the need for a definition. 
If the ordinance does include a definition, it should be correlated with the 
list of purposes in the purpose clause.

If PUD is defined, one possibility is to emphasize the need for development 
as a single entity in compliance with a development plan and to identify the 
issues a development plan should consider without specifying what kind 
of development should occur:

PUD means one or more lots, tracts, or parcels of land to be developed as a 
single entity, the plan for which may propose density or intensity transfers, 
density or intensity increases, mixing of land uses, or any combination 
thereof, and which may not correspond in lot size, bulk, or type of dwelling 
or building, use, density, intensity, lot coverage, parking, required common 
open space, or other standards to zoning use district requirements that are 
otherwise applicable to the area in which it is located. (Meck, Morris, Bishop, 
and Kelly 2006, Section 8-303(3))
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The following definitions go further and define the type of development 
expected:

“PUD” means an area of land to be developed as a single entity for one or 
more planned unit residential developments, one or more public, quasi-
public, commercial or industrial areas, or a combination of any or all of these 
uses. (Adapted from Sparks, Nevada)

“PUD” means a form of development characterized by unified site design 
for a variety of housing types and densities, clustering of buildings, common 
open space, and a mix of building types and land uses in which project plan-
ning and density calculation are performed for the entire development rather 
than on an individual lot basis. (Virginia Statutes, Section 15.2–2201)

Additional definitions can be included, such as definitions of common open 
space and design regulations. The Sparks, Nevada, PUD ordinance contains 
some of these definitions, but approval criteria in the ordinance can specify 
requirements for these elements of the development plan as an alternative. 

Remember that definitions will have a substantive effect. If an ordinance 
defines PUD, for example, objectors to the approval of a project can claim it 
is unauthorized because it does not comply with the definition in the ordi-
nance. For this reason, definitions must be carefully drawn, and they should 
not contain substantive requirements. A definition of common open space, 
for example, should not state how much open space is required and how it 
should be managed. These issues should be covered by the project approval 
standards. In general, definitions should never contain standards.

owneRShiP
Many PUD ordinances limit the submission of an application to a single 
owner, but some communities permit a joint application by multiple owners. 
The advantage of allowing a joint submission by multiple owners is that it 
authorizes comprehensive planning for multiple parcels by bringing adjacent 
parcels under a single development plan without an ownership transfer, 
which may be difficult. There is a risk that one or more of the owners may 
decide not to proceed, but the advantage of combining multiple ownerships 
in one application outweighs this risk. Combining multiple ownerships 
should especially be useful in urbanized or redevelopment areas where 
divided ownership in small parcels is common:

An application for the approval of a PUD may be submitted by one or more own-
ers of the property to be included in the PUD. If there is more than one owner of 
the property, the application shall show that the property is under unified control 
through the use of enforceable covenants or other commitments that run to the 
benefit of the local government. (Adapted from Bloomington, Indiana)

The requirement for enforceable covenants provides the community with 
some assurance that the multiple owners will proceed with the development. 

SiZe of DeveloPMent
PUD ordinances often require a minimum project size. One reason for this 
requirement is the view that PUDs are major projects that require more 
than just one or two lots. Other reasons for a minimum project size are that, 
without this requirement: 

•  the PUD procedures could become a substitute for a conditional use or 
a variance; 

•  the PUD process could be used to bypass the rezoning process, which may 
be more difficult; and 

•  the PUD review process would be overloaded with too many applications 
(So, Mosena, and Bangs 1973, 29). 
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Many PUDs have been built on small sites, however, so that setting a low 
minimum size may not be advisable. Substantial minimum project sizes are 
necessary for large master-planned communities, however, and a minimum 
size between 750 and 1,000 acres is appropriate for these projects. Otherwise, 
a minimum size is not needed. The authors of APA’s 1973 report correctly 
concluded:

[A]uthors of [PUD] ordinances should not attempt to control the character 
of the final product through a minimum parcel size requirement. There are 
other design standards to control that. The abuses feared by proponents of 
large parcels should be corrected through better administration and review. 
(So, Mosena, and Bangs, 1973, 29)

If a minimum size requirement is included, it may be useful to include a 
waiver provision:

A PUD may have a lot size of less than [six] acres if the planning commis-
sion finds:

(1) That an unusual physical or topographic feature of importance to the 
area as a whole, such as wetlands, exists on the site or in the surrounding 
neighborhood that will contribute to and be protected by the PUD; or

(2)  That the property or the surrounding area has an historic character of 
importance to the community that will be protected by the PUD; or

(3)  That the proposed PUD is adjacent to an approved PUD that has been 
completed and will contribute to the amenities and values of the neigh-
boring PUD; or

(4)  That the PUD is located in an area that is being redeveloped and will 
implement the policies of the redevelopment plan. (Adapted from Clark 
County, Washington)

PRojeCt APPRovAl StAnDARDS 
In addition to specific standards for uses, densities, and site treatment, many 
PUD ordinances contain project approval standards that a jurisdiction can 
use to evaluate the design and character of the project as a whole. If the or-
dinance includes detailed and acceptable standards on project details, such 
as common open space, circulation systems, design and the like, a require-
ment that a PUD will be approved only if it complies with these detailed 
standards may be adequate. If more general project approval standards are 
included, however, the ordinance must specifically make compliance with 
these standards a condition for approval.

Project approval standards in some ordinances include a requirement that 
a PUD will produce a better development as a condition of approval:

The PUD shall accomplish, by the use of permitted flexibility and variation 
in design, a development that is better than that resulting from traditional 
development. (Baltimore, Maryland)

The following set of approval standards captures a number of the elements 
that will help produce an acceptable and attractive PUD:

The council shall approve the PUD only if it finds that it satisfies all of 
the following standards: 

(1) It is consistent with the comprehensive plan and meets all the require-
ments of this ordinance; and 

(2)  It is an effective and unified treatment of the development possibilities on 
the project site, [and the development plan makes appropriate provision 
for the preservation of floodplains, wetlands, streams and stream banks, 
hillsides, and other natural resource areas]; and

(3)  It is planned to harmonize with any existing or proposed development in 
the area surrounding the project site. (Adapted from Mandelker 1966)

In addition to specific standards 

for uses, densities, and site 

treatment, many PUD ordinances 

contain project approval standards 

that a jurisdiction can use to 

evaluate the design and character 

of the project as a whole. 
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SUCCeSS in PlAnneD DeveloPMent Review  

in MAnAtee CoUnty, floRiDA

By Patricia Allen, Planner,  

and Carol B. Clark, aicp, Planning Director, Manatee County 

Manatee County, on the west coast of Florida has implemented a highly successful Planned Development 
(PD) review process incorporating a number of unique features. In part because county applications for 
PDs require rezoning, more than 75 percent of rezone applications go before the planning commission 
and board of county commissioners as PD applications. The county’s PD review process, developed 
and refined over a number of years, benefits residents, developers, and the county. 

The County’s Land Development Code provides for 14 types of PDs. These range from residential, 
industrial, and commercial to mixed-use, waterfront, and public interest PDs. Development standards 
outlined in these sections of the code, include the intent of each district, along with the range of permitted 
uses. While some design standards are prescriptive, others are negotiable, with the code providing both 
flexibility and minimum standards. The result is that the county generally secures higher development 
standards in PDs than in standard zoning districts.

Proposed PDs are evaluated against 24 review criteria specific to PDs. The code is very clear in its 
requirement that no PD be approved if it is inconsistent with the county’s comprehensive plan. The 
other criteria range from the physical characteristics of the site and its relationship and compatibility 
with surrounding property and public utilities, facilities, and services to pedestrian and vehicular cir-
culation and access. Design quality, screening, setbacks, signage, and landscaping are all evaluated as 
well as potential impacts on various natural resources and historic features. 

The code’s most extensive chapter addresses “Development Standards of General Applicability” and 
includes requirements for bulk and dimensional standards; accessory, conditional, and temporary uses, 
and numerous specific sections. Standards not addressed by the PD criteria in such areas as parking, 
landscaping, and signage, are outlined in this chapter while providing staff and elected officials with 
the authority to negotiate final results in PDs. 

A key to Manatee County’s PD process is early public involvement and continuity of staff. The county 
sends postcards to all property owners within 500 feet of a proposed project. This notification includes 
a short project description and the contact information for the managing planner. Additionally, notice 
is sent to participants of the Neighborhood Registry program. County residents can request notification 
of development proposals within any part of the county. More than 300 individuals and homeowner 
associations regularly receive these notifications. These notices are sent immediately upon filing of an 
application. Early participation by the public leads to both better projects and less contentious public 
hearings. Formal notification is done through posting of signs, legal advertising, and mailed notices to 
adjacent property owners when hearings are scheduled.

To bolster the upfront guidance provided through preapplication conferences and application com-
pleteness and to provide for continuity, we try to have a planner handle the project from preapplication 
through development. This minimizes problems associated with “handing off” the case from the public 
hearing process to the development phase and provides citizens with an established contact point.

In 2006, the board of county commissioners began a “project preview” process. During a meeting 
subject to public notice requirements, the board considers a proposed project early in the review phase. 
This step enables the board to voice concerns and to identify potential issues, frequently leading to 
reassessment, redesign, and minimization of county and applicant resource investment. This has been 
a very positive addition to our review process. 
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This standard can be supplemented by adding more specific requirements, 
such as a requirement that the development be served by adequate public 
facilities, though requirements of this type can also be included elsewhere 
in the ordinance.

PhASing
The phasing of a PUD is an important issue. If a development is to be built 
in phases, it is quite likely that each phase will not have the average den-
sity approved for the project. A high-density phase may be built first, for 
example. Density will be exceeded if the entire project is not completed. 
Phasing problems arise in master-planned communities if some parts of the 
development, such as a residential area, are built first while nonresidential 
development, such as a town center, is postponed while residential areas are 
built. Phasing problems can also occur with common open space because it 
is also not likely that each phase will have exactly the proportion of common 
open space required to balance density in that phase; it is even possible there 
may not be any common open space in some phases at all.

One way of dealing with the density and phasing problem is to require 
that project density must be maintained during the entire development:

All PUD projects shall be phased so that the density of any phase, when 
combined with previously constructed phases, does not exceed the approved 
overall project density. (Suffolk, Virginia)

This is an extremely rigid requirement. It can be met in single-family resi-
dential projects where each phase of the development has the same density 
as the entire development, but it can cause difficult planning and design 
problems if density varies in different phases. 

The Nevada PUD law allows variation by phases if excess density is 
made up by lower density later in the project. This law can be adapted for 
enactment as a local ordinance:

If a PUD will be developed over a period of years, the development plan, 
to encourage the flexibility of density, design, and type intended by this 
ordinance, may authorize a departure from the density or intensity of use 
established for the entire PUD for each phase to be developed. The develop-
ment plan may allow for a greater concentration of density or intensity of 
land use within a phase of development whether it is earlier or later in the 
development than the other phases, but shall provide that a greater con-
centration of density or intensity of land use for any phase to be developed 
must be offset:

(1) by a smaller concentration in any completed prior phase, or

(2)  by an appropriate reservation of common open space on the remaining 
land by a grant of easement or by covenant in favor of the city or county, 
but the reservation must, as far as practicable, defer the precise location 
of the common open space until an application for final approval is filed 
so that flexibility of development, which is a principal objective of this 
chapter, can be maintained. (Adapted from Nevada Revised Statutes, 
Section 278.110(3))

This provision will ensure the maintenance of project density if the project 
is completed. It takes common open space into account because that space 
will offset density in any phase that is higher than the project average. If 
the preservation of natural resource areas is provided for in the project, the 
reservation requirement can be applied to this land as well. The open space 
provision of the ordinance can also contain a schedule that coordinates the 
provision of preserved and common open space with development.

A problem arises if the project is abandoned because then average project 
density may be too high if the phases developed first exceed average project 
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density. Abandonment has been a serious problem in some communities. 
To protect against this contingency, some communities require completion 
assurances through agreements and sureties:

The applicant shall provide agreements, contracts, covenants, deed restric-
tions, and sureties acceptable to an attorney designated by the [legislative 
body] for the completion of the development according to the approved de-
velopment plan and any other documents of record, and for the maintenance 
of such areas, functions, and facilities as are not to be provided, operated, 
or maintained at public expense, and shall place covenants on the property 
to bind any successors in title to any commitments made under this section. 
(Adapted from Pasco County, Florida, and Sarasota County, Florida)

Notice that the required sureties will cover all elements of the development 
plan, including elements such as a jobs/housing balance or an affordable 
housing requirement, if they are included.

ADeqUAte PUbliC fACilitieS
The availability of adequate public facilities can be an important issue for 
PUDs. Projects that exceed a certain size may need new or expanded facilities, 
and the question of how they will be provided is a major one. A residential 
PUD without an increase in density will probably not affect the adequacy of 
public services, but at a certain point, an increase in residential density or the 
inclusion of nonresidential uses in a development will have that effect. 

Many communities see the PUD process as an opportunity to ask for 
exactions from developers to help provide and pay for needed facilities. 
An exaction can be a requirement to dedicate land for streets, schools, or 
parks, or an impact fee the local government can use to provide these and 
other facilities. Agreement on developer exactions and impact fees is usu-
ally reached after negotiation outside the review and approval process, and 
sometimes through bargaining for a development agreement. The provision 
of common open space in a PUD could be another example of an exaction 
if it is not offset by the relocation of development to another part of the site 
to maintain project density or by a density bonus.

Any agreement on exactions for public facilities and infrastructure must 
satisfy the requirements of Supreme Court decisions that adopted a “nexus” 
test for these exactions (Mandelker 2003, Sections 2.11, 2.12). Under this 
test, there must be a connection or nexus between a development, such as 
a PUD, and any public facility or infrastructure problems the development 
creates, such as an overload on adjacent streets and highways. Some states 
have also adopted statutes that control when exactions may be demanded, 
and any exactions required for a PUD under an exaction ordinance must 
comply with these statutes if a state has one. The statutes enact the equiva-
lent of the nexus test. 

There is a possibility an impact fee or exaction agreed on in a development 
agreement is exempt from the constitutional nexus test (Callies, Curtin, and Tap-
pendorf 2003, 111–14). The argument is that the nexus test does not apply because 
a negotiated exaction is voluntary. This is still an undecided question.

Adequate public facilities are an issue for all development in a community, 
not just PUDs. A number of communities have dealt with this problem by 
adopting ordinances requiring all new subdivisions to be served by adequate 
public facilities. The APA Growing SmartSM Legislative Guidebook includes com-
mentary on adequate public facility ordinances and model state legislation 
that authorizes these ordinances at the local level (Meck 2002, 8–166). State 
growth management programs in Florida and Washington have a statutory 
concurrency program for public facilities, especially transportation facilities, 
that is similar and that requires facilities to be available concurrently with 
development or planned to be available (White 1996). 
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Requiring adequate public facilities for new developments, such as PUDs, 
can be a complex problem better handled outside a PUD ordinance. Some PUD 
ordinances require the availability of adequate public facilities as the basis for 
project approval, however. Some simply state that the development plan must 
show that the PUD will have adequate public facilities. Another alternative is 
to require a study of the impact of the project on public facilities:

To provide information on the capacity of streets and other facilities serving a 
PUD, the applicant shall conduct a traffic impact study or other infrastructure 
capacity studies to provide information on the development’s expected im-
pacts on existing and planned facilities. (Adapted from Wichita, Kansas)

This information can provide the basis for approving a PUD if it creates 
an adequate public facilities problem. Nashville, Tennessee, has an adequate 
public facilities requirement in its ordinance that relates the adequacy re-
quirement to the intensity of the PUD and mirrors the constitutional require-
ment that exactions demanded from developers must have a nexus to the 
impact the development creates:

Adequate Streets, Utilities, and Drainage 
Approval of a PUD shall be based upon a finding that streets, utilities, 
and drainage features have an adequate capacity to serve the proposed 
development. As part of a development plan proposal, an applicant may 
offer to upgrade or otherwise provide adequate facilities to support the 
proposed intensity of development. Public facilities already included in an 
adopted capital improvements budget may be considered a demonstration 
of adequate capacity if properly timed with the anticipated construction of 
the development. (Adapted from Nashville, Tennessee)

This provision can be extended to include parks and schools. It may be 
necessary to define adequacy, which is done in adequate public facilities 
ordinances. The adequacy of public streets and highways, for example is 
usually defined by levels of service.

new URbAniSt DeSign StAnDARDS AnD PoliCieS
The powerful influence of the new urbanism movement on urban planning 
has had its effect on PUDs, and PUD ordinances are beginning to include new 
urbanism standards. New urbanists have published ordinances, such as tra-
ditional (or neotraditional) neighborhood ordinances, that provide detailed 
standards for new urbanism development and that allow this development 
as-of-right if it complies with these ordinance standards. One option for PUD 
ordinances, then, is simply to provide that compliance with the standards in 
an adopted traditional neighborhood development or similar ordinance is 
required or that compliance is mandatory for certain kinds of PUDs.

Another alternative is to include new urbanism standards in the PUD 
ordinance, as several communities have done, where the development will 
be subject to discretionary review. Placing new urbanism standards in the 
PUD ordinance may be preferred because it gives the community some 
control over project design and how new urbanism standards are applied 
in project planning. This requirement can be quite brief:

New developments shall be based on traditional forms in terms of place-
ment, design, and quality of materials, so that they share a common identity 
and express their common heritage with [name of community]. (Traverse 
City, Michigan) 

This type of ordinance leaves the details of a development to the devel-
opment plan.

The model PUD legislation in APA’s Growing SmartSM Legislative Guide-
book includes detailed standards for neotraditional development that can 
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be adapted for inclusion in a PUD ordinance. They identify the essential 
elements of neotraditional neighborhoods:

A PUD approved under this ordinance shall [may] provide for:

(a) the creation of compact neighborhoods oriented toward pedestrian activity 
and including an identifiable neighborhood center, commons, or square;

(b) a variety of housing types, jobs, shopping, services, and public facilities;

(c)  residences, shops, workplaces, and public buildings interwoven within 
the neighborhood, all within close proximity;

(d) a pattern of interconnecting streets and blocks, preferably in a rectilinear or 
grid pattern, that encourages multiple routes from origins to destinations;

(e)  a coordinated transportation system with a hierarchy of appropriately 
designed facilities for pedestrians, bicycles, public transit, and automo-
tive vehicles;

(f)  natural features and undisturbed areas that are incorporated into the 
open space of the neighborhood;

(g)  well-configured squares, greens, landscaped streets, and parks woven 
into the pattern of the neighborhood;

(h)  public buildings, open spaces, and other visual features that act as land-
marks, symbols, and focal points for community identity;

(i)  compatibility of buildings and other improvements as determined by 
their arrangement, bulk, form, character, and landscaping to establish a 
livable, harmonious, and diverse environment; and

(j)  public and private buildings that form a consistent, distinct edge, are 
oriented toward streets, and define the border between the public street 
space and the private block interior. (Meck 2002, Section 8-303)

Apex, North Carolina, has a Traditional Neighborhood District that can 
be approved as a PUD district. The statement of purpose and intent for this 
district states:

The purpose and intent of the planned development districts is to encourage 
the design of a more complete and sustainable environment consistent with 
the Town’s small-town character through the application of imaginative 
approaches to community design that allows and encourages mixed uses, 
design flexibility, pedestrian-oriented development, and interconnectivity 
among uses, sensitivity to the natural environment and natural features, 
and the coordination of development with the adequacy of public facilities. 
(Apex, North Carolina)

The district includes a set of performance standards which, while not 
nearly as detailed as the standards contained in neotraditional ordinances, 
specify in more precise detail than the APA model the design specifics for 
this type of neighborhood:

The purpose and intent of the TND Traditional Neighborhood District is 
to encourage the development of a vibrant mix of residential, retail, and 
offices uses that adhere to neotraditional neighborhood principles. This is 
done by allowing design flexibility and a mix of residential, retail, office, and 
recreational uses, with schools and churches, that are reviewed as a plan for 
development subject to the application of performance standards that:

1)  Neotraditional design principles. Generally require the use of a grid pattern 
for the majority of development, along with back alleyways and garages 
and parking at the rear of buildings;

2)  Town  center. Require the development of a town center that is memo-
rable—a square, green, and/or transit stop, with retail and offices uses 
connected to the mix of residential uses in a practical way;

3)  Variety of residential types in neighborhood. Encourage a variety of dwelling 
types within a neighborhood;
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4)  Shops and offices at edge of neighborhood. Encourage shops and offices to be 
located at the edge of neighborhoods;

5)  Schools and churches. Encourage the location of schools and churches within 
neighborhoods;

6) Narrow streets. Require streets to be relatively narrow, with street trees and 
sidewalks on both sides;

7)  Passive and active recreational opportunities. Encourage the provision of 
both passive and active recreational opportunities. Small playgrounds 
and parks should be scattered throughout the neighborhood within 
walking distance to most of the homes;

8)  Residential uses mixed with offices. Encourage the location of residential 
uses as accessory uses on the upper floors of retail and office uses;

9)  Prominent sites. Encourage prominent sites to be reserved for civic or 
important buildings;

10) Interconnectivity. Require interconnectivity between uses;

11)  Small-town character. Require the design of development at a scale that 
is consistent with [name of community’s] small-town character;

12)  Expand opportunities for public transportation. Establish land-use patterns 
that promote and expand opportunities for public transportation and 
for efficient, compact networks of streets and utilities;

13)  Encourage preservation of natural features. Encourage the preservation of 
natural features and the natural environment on the site;

14)  Encourage integration of open space into plan for development. Encourage the 
integration of open space into the plan for development; and1

15)  Public facilities available. Ensure that public facilities are available to serve 
the proposed development. (Apex, North Carolina)

The Apex ordinance is somewhat different from a traditional neighbor-
hood development ordinance because it requires consideration of open space 
preservation and adequate public facilities, issues not usually considered in 
traditional neighborhood development ordinances. York Township, Penn-
sylvania, also has a highly detailed traditional neighborhood development 
district approved in a process similar to a PUD approval process. The ordi-
nance contains density bonuses for using selected traditional neighborhood 
development features in a project.

Sarastota County, Florida, has adopted an elaborate system of develop-
ment policies in its comprehensive plan that encourages compact develop-
ment and mirrors new urbanism principles. Consider, for example, this 
policy in the Resource Management Area element:

To prevent Urban Sprawl by guiding the development of lands outside the Ur-
ban Service Area into compact, mixed-use, pedestrian-friendly Villages within 
a system of large areas of permanent Open Space. (Sarasota County, Florida)

The plan contains detailed requirements for village development, such 
as minimum size, affordable housing, density, open space preservation, 
transportation, adequate public facilities, and other requirements, and the 
following philosophy for village development:

Neighborhoods form the basic building block for development within the 
Village/Open Space Resource Management Area and are characterized by 
a mix of residential housing types that are distributed on a connected street 
system so that the majority of housing is within a walking distance or one-
quarter-mile radius of a Neighborhood Center. Neighborhood Centers have a 
Public/Civic focal point, which may be a combination of parks, schools, pub-
lic type facilities, such as churches or community centers, and may include 
small-scale Neighborhood Oriented Commercial Uses that are no greater than 
20,000 square feet of gross floor area and internally designed to specifically 
serve the needs of that Neighborhood. (Sarasota County, Florida)
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The validity of space limits on commercial uses is not fully established, 
but they may be more easily supported if adopted to maintain the scale of 
a small-scale neighborhood.

The plan then states:

The County shall adopt amendments to the Zoning Ordinance and Land 
Development Regulations to establish the specific requirements for develop-
ments within the Village/Open Space Resource Management Area to ensure 
consistency with the Village/Open Space Resource Management Area. The 
Zoning Ordinance will include the development of a new PUD-type zoning 
district that will implement the Village and Hamlet future land-use designa-
tions. (Sarasota County, Florida)

The plan also requires a greenbelt around each village.
The zoning ordinance implements these planning policies with several 

PUD districts that include detailed design standards typical of a traditional 
neighborhood development ordinance. The statement of purpose for the 
Planned Economic Development District is an example:

The purpose of the Sarasota County Planned Economic Development district 
(PED) is to provide neotraditional design standards for both greenfield and 
redevelopment sites that will provide an efficient urban land-use form and 
cost-effective delivery services. The PED district is based on the key prin-
ciples of urban-type development, which are connectivity, unity, mixed-use, 
balance, and pedestrian orientation. Connectivity within both newly formed 
development areas as well as infill sites demand that each site plan be formed 
and shaped by the context of that site—one size does not fit all. Each project 
shall be designed so that it offers alternative to the surrounding suburban 
development, where applicable, while it also connects with that suburban 
development. (Sarasota County, Florida)

The key to this district is the recognition that a one-size-fits-all format 
cannot be adopted for this kind of development, and that design must be 
sensitive to context. This perception provides the basis for including neo-
traditional development designs in a PUD ordinance, where project review 
can provide the necessary site-sensitive design, rather than in an as-of-right 
ordinance where this kind of review does not occur.

infill DeveloPMent
Infill PUDs can occur as individual buildings on single lots or as larger 
developments that cover several blocks in an urban area, such as a down-
town core area. The ordinance may need a statement of purpose for infill 
developments: 

The [legislative body] finds that planned unit infill developments, when 
undertaken on unused land or land in need of redevelopment, at density 
levels that approximate, or in some instances exceed, historic density patterns 
can prevent sprawl, conserve open space, achieve a sense of neighborhood, 
enhance amenities, and reduce public and private costs. They should locate 
in close proximity to existing religious institutions, schools, and retail, enter-
tainment, and employment centers as much as practicable. (Adapted from 
Delogu, Merrill, and Saucier 2004).

The design elements of a PUD ordinance, such as allowable uses and 
densities, can be adjusted for infill sites, and other elements, such as traffic 
and circulation systems, can include criteria that apply to these sites. Infill 
development may require special treatment in the ordinance, however. 
Compatibility with adjacent areas is one issue:

Architecture and building materials must be consistent with the design 
of the development and compatible with the adjacent neighborhood. 
(Clayton, Missouri)
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Another approach is to identify areas in which infill development is ex-
pected to occur and adopt design guidelines for these areas. This approach 
is especially helpful when infill development will have a higher density or 
intensity than development that surrounds it. To deal with this problem, 
Madison, Wisconsin, adopted four design zones for its downtown area, 
accompanied by specific site development standards for each zone that 
include detailed design guidelines for developments expected to be more 
intensive than existing development. The guidelines have the following 
statement of purpose:

The design criteria serve to articulate community design principles, guide-
lines, and standards for PUDs in the near-campus design zones with the goal 
of enhancing the community’s overall value and appearance. These criteria 
reflect the fact that the general development density and intensity of occupan-
cy are expected to be relatively high in these design zones compared to other 
locations in the city. PUD districts that have residential components may be 
considered that are significantly larger, taller, and more massive than would 
be allowed in the underlying zoning districts. (Madison, Wisconsin)

jobS/hoUSing bAlAnCe
An important issue addressed in PUD ordinances, especially those that 
include new urbanism principles, is the balance between jobs and housing 
within the development. Large PUDs will measurably affect the jobs/hous-
ing balance in any community. An imbalance will increase commuting, traffic 
congestion, and pollution because residents of a PUD will have to commute 
outside for employment. A jobs/housing balance can help avoid these 
problems. Implementing this policy requires a number of strategies, such as 
creating mixed-use developments, locating residential developments near 
employment centers, revising and modernizing home occupation provisions, 
and providing for dwelling units that include a workplace.

A number of communities have adopted programs to ensure an adequate 
jobs/housing ratio in development throughout the community and not only 
in PUDs. The usual procedure is to select a criterion for selecting the ratio 
and then quantifying the ratio (Weitz 2003, 20–21). Many PUD ordinances 
use the ratio of jobs to housing units as the basis for measuring jobs/hous-
ing balance. This is an easily applied ratio, though, as Weitz points out, it 
is accurate only if the number of housing units accurately reflects the work 
force. Communities that use this measure must be careful to determine the 
number of workers in each dwelling unit so they can set the jobs/housing 
balance ratio accurately. If the average number of workers in each dwelling 
unit is 1.5, for example, the jobs/housing balance ratio can be set at 1.5. The 
ordinance can then simply require “A jobs/housing ratio of 1.5,” which must 
be reflected in development plans. This can be determined as development 
plans are presented for approval by examining the ratio of jobs to housing 
in each plan. There are also phasing problems. These are discussed above 
and in the section below on internal traffic capture.

tRAffiC CiRCUlAtion SySteMS
The traffic circulation system is an important element in a PUD, and the 
ordinance should provide standards for its design. A general directive may 
be sufficient:

Special attention in the design of vehicular and pedestrian circulation and 
parking shall be given to the location and number of access points to public 
streets; width of interior drives and access points; general interior circula-
tion; separation of pedestrian and vehicular traffic; and the arrangement of 
parking areas that are safe and convenient and, insofar as practicable, do not 
detract from the design of proposed structures and neighboring properties. 
(Adapted from San Antonio, Texas)
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This provision does not contain detailed guidelines, and a community may 
want to provide more specific guidance. The following provision adapted 
from Sarasota County, Florida, includes new urbanist concepts for street 
design:

The visual and functional characteristics of streets are important in the design 
of the community and shall be guided by the following design principles: 

•  Streets should be designed to create a sense of place, with attention to 
maintaining the visual integrity of the community;

•   Streets should be designed to accommodate a mix of travel modes includ-
ing vehicles, bikes, transit and pedestrians;

•  Streets should be designed holistically considering the pavement, curbing, 
bikeways, pedestrian-ways, lighting, signs, front yard setback areas and 
building facades; and

•  Neighborhood streets should be designed to address two specific 
goals—connectivity and protection of the Neighborhood. This should 
be accomplished by providing connections to adjacent activities and 
neighborhood-serving businesses with streets that do not encourage 
cut-through traffic.

Figure 4-1. Sample Commercial 
Street Section.

ConneCtivity
Connectivity has become an important feature in traffic circulation systems, 
especially in developments that follow new urbanist principles. APA’s 
Planning Advisory Service (PAS) has published a valuable report on street 
connectivity that reviews the arguments for street connectivity and provides 
ordinance examples and case studies of 11 jurisdictions that have dealt with 
street connectivity problems (Handy, Peterson, and Butler 2003). One point 
to remember is that connectivity can be an issue for all development, not just 
PUD, and that a community can adopt a street connectivity program that 
applies to all development in the community. A PUD ordinance can then 
require compliance with the ordinance standards in that program.

There is no universal agreement that street connectivity is preferable as a 
traffic circulation measure. Proponents argue that street connectivity: 

•  decreases traffic on arterial streets, 

•  provides for continuous and more direct routes for nonmotorized modes 
of travel, 
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•  provides better vehicle access and reduced response time for emergency 
vehicles, 

•  provides multiple emergency evacuation routes, and 

•  improves utility connection and maintenance and other transport-based 
community services. 

Opponents argue that connectivity raises levels of through traffic on resi-
dential streets, increases infrastructure costs and impervious cover, require 
more land for the project, decreases housing affordability and threatens 
profitability (Handy, Peterson, and Butler 2003, 13–14). The PAS Report 
indicates that, indeed, the evidence supporting some of the claims for con-
nectivity is mixed.

The most common measures for requiring connectivity are regulating 
block lengths and a connectivity index. The connectivity index is calculated 
by dividing the number of street links, which are street sections between 
intersections and cul-de-sacs, by the number of nodes (intersections or cul-
de-sacs), or link ends. The higher the number of links is relative to nodes, 
the greater the connectivity. An index between 1.2 and 1.8 is considered 
acceptable, while an index of 2.5 is considered optimal. The connectivity 
index number will depend on how links and nodes are defined, and this 
varies among communities. Communities also ensure connectivity by 
prohibiting or limiting cul-de-sacs and private streets and requiring street 
stubs for future connections. A connectivity index does not prescribe a 
particular development format and gives developers the flexibility to 
respond to site-specific issues, such as topography, so long as the connec-
tive index is satisfied.

The following provision from Durham, North Carolina, is a good example 
of a connectivity index:

A. An interconnected street system is necessary in order to promote orderly 
and safe development by ensuring that streets function in an interdepen-
dent manner, provide adequate access for emergency and service vehicles, 
enhance access by ensuring connected transportation routes, and provide 
continuous and comprehensible traffic routes.

1. Connectivity Defined
(a) Connectivity is defined by the ratio of links to nodes in any sub-

division. 

(b) Connectivity ratio is the number of street links divided by the 
number of nodes or end links, including cul-de-sac heads.

(c)  A link is any portion of a street defined by a node at each end or 
at one end. Stubs to adjacent property shall be considered links. 
Alleys shall not be considered links.

(d)  A node is the terminus of a street or the intersection of two or more 
streets.  

(e)  Any location where a street name changes shall be considered a 
node.

(f)  Any curve or bend of a street that exceeds 75 degrees shall receive 
credit as a node. Any curve or bend of a street that does not exceed 
75 degrees shall not be considered a node.

2.  Required Ratio
(a)  The street network for any subdivision with internal roads or 

access to any public road shall achieve a connectivity ratio of not 
less than [1.40] measured within the PUD.

(b)  A higher connectivity ratio in a surrounding area shall not provide 
justification to reduce the required connectivity of a proposed 
PUD.
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3. Sample Calculation
The following sample calculation shows how the street connectivity 
ratio for a subdivision shall be calculated.

Durham, North Carolina: (Left) does 
not meet ratio; (right) modified to meet 
ratio.
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inteRnAl tRAffiC CAPtURe
Internal traffic capture has become another important issue in PUDs because, 
at a certain scale, the generation of new traffic by a PUD can have an impact 
on the adequacy of transportation facilities in the surrounding area. To mini-
mize this impact, PUD ordinances can include a requirement that a certain 
percentage of the traffic generated by the development must be captured 
by the development internally. This can be achieved through various mea-
sures, such as creating an adequate jobs/housing balance, providing office 
and retail development and locating residential uses near them, improving 
walkability and pedestrian access, and implementing a traffic management 
program. An ordinance can deal with this problem by requiring PUDs to 
“capture internally an adequate [or a stated] percentage of the traffic gener-
ated by the development.” The development plan will then have to contain 
measures for achieving the internal traffic capture requirement.

A more specific standard can identify how this should be done:
The development plan shall implement trip reduction strategies to reduce 
vehicular trip generation and minimize the number of vehicle trips outside 
the community. (Ada County, Idaho)

Suffolk County, Virginia, adopted a schedule for phasing nonresidential 
with retail development to maximize internal traffic capture:

Because the proximity of jobs and retail uses to housing in a PUD can achieve 
significant trip reductions produced by the internal capture of homework 
and home-retail trips, and because nonresidential uses should be established 
prior to residential uses in order to ensure that employment is created jobs-
housing balance is maintained, the development plan shall include the 
following phasing schedule:

A. Zoning permits for [20] percent of all residential dwelling units may be is-
sued concurrent or prior to the establishment of any non-residential uses.

B.  Zoning permits for the next [50] percent of dwelling units shall not be 
issued prior to the substantial construction of not less than [30] percent 
of the nonresidential floor area.
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C.  Zoning permits for the remainder of all residential dwelling units shall 
not be issued prior to the substantial construction of not less than [75] 
percent of the nonresidential floor area. (Adapted from Suffolk County, 
Virginia)

A phasing schedule of this type can also deal with phasing problems cre-
ated by jobs/housing balance and affordable housing requirements. 

PeDeStRiAn CiRCUlAtion SySteMS

Design standards need to be provided for pedestrian systems, which may 
not be covered by other ordinances. The system needs to provide a safe and 
convenient mode of travel and connect with areas outside the project. The 
following ordinance from Manatee County, Florida, describes the essential 
elements of a pedestrian network:

Pedestrian Systems
All residential Planned Development districts and other Planned Develop-
ment districts, shall provide internal or external walkways where pedestrian 
circulation requires them. 

The development plan shall provide for safe, efficient, convenient and 
harmonious groupings of structures, uses, facilities and open spaces in a 

Figure 4-2. Sketch of 
Pedestrian/Walkway System.
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manner facilitating pedestrian movement between major origins and des-
tinations, within and adjacent, to the district, with a minimum of conflicts 
with vehicular traffic. 

Pedestrian systems through buildings shall be related to a network of exterior 
open spaces reserved for pedestrian use and enjoyment, consistent with the 
handicap accessibility standards. Interior and exterior pedestrian ways shall 
be scaled for anticipated traffic and form a convenient pattern connecting 
major concentrations of uses within the district, and shall connect to principal 
access points within and outside the district. 

Access for pedestrians and cyclists entering or leaving the PUD shall be by 
safe and convenient routes. Where there are crossings of pedestrian ways and 
vehicular routes at edges of planned developments, such crossings shall be 
safely located, marked, and controlled, and where such ways are exposed to 
substantial vehicular traffic at edges of districts, safeguards shall be required 
to prevent crossings, except at designated points. Bicycle or pedestrian paths, 
if provided, shall be so related to the vehicular system that street crossings 
are combined. (Manatee County, Florida)

Criteria for pedestrian systems can also designate destination points the 
system must connect:

(a) Within the Developed Area, the following standards shall apply:

(1) The pedestrian network shall provide direct pedestrian and bicycle 
pathways between and among the Village Centers, all Neighbor-
hood Centers, public and private schools, and Recreational Spaces 
greater than or equal to five acres in size within a Village or Settle-
ment Area.

(2)  The pedestrian network shall be in a connected block pattern 
throughout the Developed Area. Intersections of pedestrian facilities 
shall occur on every pedestrian facility every 500 feet at a minimum. 
(Sarasota County, Florida)

Connectivity can also be an issue:
Pedestrian connectivity within the site and to the surrounding pedestrian 
network is critical. Shorter block lengths and blocks with sidewalks provide 
the structure for pedestrian connectivity. Block lengths greater than [500] feet 
require mid-block crossings. (Sarasota County, Florida)  

DeSign
Design review is an important component of many zoning regulations, not 
only for PUDs but for other types of development as well. Design issues 
in residential development have especially received considerable attention 
(Kendig 2004). New urbanist principles, which are discussed above, are an 
example of a comprehensive design solution.

A community may have adopted a design review ordinance that includes 
design principles and a design review process, and this ordinance can be 
applied to PUDs. A separate design review requirement can also be made a 
part of the PUD ordinance. Design review can be defined narrowly as dealing 
only with appearance, character, style, and building placement, or can be 
defined more broadly as including all the critical elements of project design. It 
can include a requirement for comprehensive design plans or design review 
standards for elements of the project, such as housing.

Comprehensive Design Review Programs
Some communities have adopted comprehensive design review programs 
that include extensive guidelines for PUDs. The downtown design standards 
for Madison, Wisconsin, discussed above are an example of a specialized 
set of design standards for a limited area. The Design Standards Manual 
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adopted by Sparks, Nevada, is an example of a comprehensive set of design 
standards. The standards include site planning, such as building placement 
and land-use buffering, parking and circulation standards, landscape stan-
dards, and “Architectural Standards for Compatibility and Context.” The 
manual also includes a separate chapter about basic slope-grading design 
standards, which are sometimes included in a separate ordinance. The 
following principles for the design review of nonresidential development 
provide an example of the Sparks design standards:

The City’s review of nonresidential development will consider the follow-
ing criteria:
a. Preservation and/or treatment of natural features;

b.  Compatibility with surrounding uses;

c.  Relationship to transit corridors;

d.  Proportional size, mix and arrangement of buildings;

e.  Placement and orientation of parking; 

f.  Provisions of amenities (landscaping, plazas, pedestrian friendly environ-
ment, etc.); and

g.  Overall site circulation of vehicles and pedestrians. (Sparks, Nevada)

Detailed guidelines for each of these elements are included in the manual. 
Development plans for PUDs must include a design element that imple-
ments these guidelines.

A city may require detailed 
design review of amenities offered 
by the developer, including such 
things as fountains.

Franklin, Tennessee, has included design guidelines in its comprehensive 
plan; design and location are the two keystone elements. Design concepts 
in the plan are clustered in nine large geographic areas called “character ar-
eas.” Each character area has “a distinctive vision and community identity.” 
The combination of design concepts and land uses in each character area 
guides the “future quality and identity of the community.” A separate section 
contains design concepts, and a separate map indicates where the design 
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concepts apply, such as mixed-use centers and traditional neighborhood 
developments. The plan states how the design concepts are to be used:

The following Design Concepts establish a series of design templates that 
guide the way different land uses can be developed and mixed relative to 
each other. The Concepts establish a series of guidelines that will allow the 
city to evaluate the quality and character of new growth. These guidelines 
are intended to supplement the city’s Design Standards, which focus on 
more detailed aspects of individual site design. These Design Concepts are 
intended to link the details of design and the larger-scale issues of integrat-
ing and mixing land uses to create quality and livable neighborhoods and 
districts. (Franklin, Tennessee 2004, 29)

Developers of PUDs in Franklin must prepare a pattern book that accompa-
nies a request for a rezoning. An example of such a pattern book is included 
on the CD-ROM accompanying this PAS Report. Pattern books have a long 
history as a way of providing design guidelines. They contain design elements 
such as lot types, building types, street types, setbacks, and cross-sections, and 
provide the design guidelines for a development. As one source put it:

The central message of the modern pattern book is that the character and qual-
ity of urban spaces is created through careful attention to detail at three scales: 
the overall plan for the development; the image of typical urban spaces within 
that plan; and the individual buildings with their architectural details.... Pattern 
books provide criteria and patterns that ensure a degree of harmony among 
elements at all three scales. (Urban Design Associations 2004, 47)

Figure 4-3. Sample from 
Jamison Station Pattern Book, 
Franklin, Tennessee.
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The Franklin ordinance specifically provides:
A rezoning request for any PUD shall provide a pattern book that includes, but 
is not limited to, illustrations of elevations and floor plans for dwelling units, 
nonresidential buildings, and amenities structures, building materials, square 
footages of structures, street lighting details, and typical streetscapes.

Other communities are experimenting with the pattern book concept.
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Design Standards in the ordinance
As an alternative to pattern books or a design manual, a PUD ordinance 
can include its own set of design standards. Apex, North Carolina, includes 
design standards for building aesthetics and architectural character. The 
purpose of each is indicated:

Building aesthetics establish a base criteria related to the appearance of 
specific structures. These regulations strike a balance between creativity and 
innovation on one hand, while avoiding obtrusive, incongruous structures on 
the other. The Town strongly discourages architectural styles that do not build 
upon and promote the existing character of the Town. The Town supports 
the view that inspiring, well-maintained, and harmonious development is 
in the best economic development interests of all residents and businesses. 
(Apex, North Carolina)

Architectural character focuses on the micro-level details that greatly af-
fect the overall appearance of a particular development. These architectural 
character regulations provide direction in aspects of color, facade materi-
als, rooflines, and the enhancement of entryways. The primary goal is to 
define the “finishing touches” that provide the development with a sense 
of permanence, style, and compatibility. The town actively discourages 
proposals that have not taken these matters into account. The town wants 
all development treated as a lasting contributor to the community and as a 
“good neighbor” to its surroundings.

Guidelines are provided for each element. The building aesthetics section, 
for example, contains this directive on massing:

A single, large, dominant building mass shall be avoided. Where large struc-
tures are required, mass should be broken up through the use of setbacks, 
projecting and recessed elements, and similar design techniques. Changes 
in mass shall be related to entrances, the integral structure, and/or the 
organization of interior spaces and activities and not merely for cosmetic 
effect. (Apex, North Carolina) 

And, on anti-monotony:
Monotony of design in single or multiple building projects shall be avoided 
by varying detail, form, and siting to the maximum extent practicable, within 
the standards set forth in this article, to provide visual interest. (Apex, North 
Carolina)

These are qualitative standards, but some are more specific, such as this 
standard for recesses and projections on facades:

Facades greater than 100 feet in length, measured horizontally, must incor-
porate recesses and projections along at least 20 percent of the length of the 
façade. Windows, awnings, and arcades should total at least 60 percent of 
the façade length abutting a public street. (Apex, North Carolina) 

Another method for achieving variety in housing design is to specify a 
number of different housing types in the ordinance, such as different types 
of single-family and multifamily housing, and then to require that a speci-
fied number of these housing types be used in the project or in each area 
of the project. The following provision for village development in Sarasota 
County, Florida, is typical:

Each Village shall contain at least six of the nine Housing Types as defined 
above. To provide a range of Housing Types within Neighborhoods, each 
Neighborhood shall contain at least five different Housing Types as described 
above, and no more than 60 percent of the housing structures within a Neigh-
borhood shall be of one Housing Type. (Sarasota County, Florida)
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The ordinance also provides for exceptions, such as housing located at the 
perimeter of a project where only one or two housing types may be allowed 
to make the development compatible with adjacent uses.

An ordinance can also call for good, cohesive design without spelling out 
required design details.

PUD architecture should demonstrate the cohesive planning of the develop-
ment and present a clearly identifiable design feature throughout. It is not 
intended that buildings be totally uniform in appearance or that designers 
and developers be restricted in their creativity. Rather, cohesion and identity 
can be demonstrated in similar building scale or mass; consistent use of fa-
cade materials; similar ground-level detailing, color or signage; consistency 
in functional systems, such as roadway or pedestrian way surfaces, signage, 
or landscaping; the framing of outdoor open space and linkages, or a clear 
conveyance in the importance of various buildings and features on the site. 
(Somerville, Massachusetts)

Some ordinances include tables of design elements that are either required 
or optional. Some also require that a qualified design team must prepare the 
development plan for a PUD.

These ordinances are meant to illustrate the format in which design 
guidelines can appear, not necessarily the design guidelines a community 
should adopt. Some of the provisions quoted here are also debatable, such 
as an anti-monotony requirement. Sameness in design is not necessarily a 
bad thing.

Compliance with design guidelines in a PUD ordinance should result in 
the inclusion of detailed design guidelines for each project in the develop-
ment plan. The development plan for the Hidden Springs development in 
Ada County, Idaho, is an example. The statement of general architectural 
principles provides, for example:

Hidden Springs is not intended to be developed with one prevalent architec-
tural style. Variety in the architecture is encouraged. An emphasis, however, 
will be placed on indigenous architectural styles, the use of quality materials 
and complementary relationships between building and site design features. 
(Ada County, Idaho)

Design guidelines can also be included in the private covenants, condi-
tions, and restrictions adopted for the development and in development 
agreements.

PeRMitteD USeS
The PUD ordinance should indicate what uses are permitted. Cluster hous-
ing residential developments are limited to single-family residential use, 
with limited ancillary uses (see below). How uses are designated for other 
developments will depend on whether the PUD district is an overlay or a 
new base district. If it is an overlay district, the ordinance may limit permitted 
uses to those in the underlying zoning district or may authorize additional 
uses, either in the ordinance or by special exception. If it is a new base district 
it will specify the uses permitted.

PUD ordinances typically authorize limited ancillary nonresidential uses 
for residential developments, such as cluster housing:

Commercial uses shall include those uses necessary or convenient for the 
enhancement of the value or utility of the PUD as authorized by the Board 
of Commissioners in its ordinance approving a PUD. Such uses shall be de-
signed with respect to their nature, development intensity, and location so as 
to primarily serve the residents of the PUD. Commercial development shall 
be designed and landscaped in a manner that is compatible with residential 
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development and that provides for traffic flow or circulation that does not 
interfere with residential areas inside or outside the PUD. No outside storage 
of materials or equipment shall be permitted in commercial areas in a PUD. 
(Carroll County, Georgia)

If a PUD is adopted as a new base district, the legislative body may des-
ignate an existing zoning district as the zoning district for the PUD, and its 
use regulations will apply. If an existing zoning district is not designated, 
the ordinance can list the permitted uses for the PUD district in a table or 
textually. This list can be quite extensive, especially if the PUD is mixed-use 
development. The following provision illustrates a textual statement of uses 
for a variety of residential building types:

Residences may be a variety of housing types and ownership types. Single-
family detached, attached single-family, cluster homes, two-family homes, 
town houses, and multifamily residential developments are permitted. 
(Carroll County, Georgia)

Another alternative is to allow the legislative body to decide what uses 
are permitted when it approves the PUD district and the development plan. 
It can permit any uses permitted in any district in the zoning ordinance: 

Permitted uses within a planned commercial or industrial development are 
those uses permitted by the [legislative body] and specified in the adopting 
ordinance. The permitted uses may include all uses permitted in all districts. 
(Palm Beach, Florida)

The legislative body can also be given the authority to approve any use 
consistent with the comprehensive plan. These uses may or may not be 
limited to uses already allowed in any district in the zoning ordinance:

Any use consistent with the comprehensive plan, whether or not permitted in 
any of the zoning districts contained in this title, may be permitted in a PUD 
approved under these regulations. The development plan shall show the uses 
allowed for the PUD, and the legislative body shall specify the allowable uses 
in the ordinance adopting the PUD district and the final development plan. 
(Adapted from Roseville, Minnesota, and Clark County, Washington)

Some PUDs, especially master-planned communities, may include uses 
not shown on the comprehensive plan. In that case, reconsideration and 
amendment of the comprehensive plan should occur before PUDs are ap-
proved. The following provision can be helpful:

If the PUD includes uses not designated in the comprehensive plan, the 
application shall be referred to the planning commission for further review 
and shall be tabled until such time as the comprehensive plan is amended 
to authorize the uses that are designated.

The ordinance should also require the application for the approval of the 
development plan to list the uses shown on the plan and to indicate whether 
and how they are permitted in the zoning ordinance. The following provi-
sion assumes uses designated for the PUD must be uses permitted in one 
of the zoning districts in the zoning code:

The application shall list the uses for which approval is requested in the PUD 
and shall indicate whether they are permitted uses in the zoning ordinance 
and the section under which they are permitted. All uses listed in the applica-
tion must be a permitted or accessory use in the one of the zoning districts 
contained in the zoning code. (Adapted from Manatee County, Florida)

Some ordinances require a marketing study, either as the basis for approv-
ing a commercial PUD or for increasing the amount of commercial develop-
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ment allowed in residential developments. If applied to limit the amount 
of allowed commercial development, however, this kind of study may be 
subject to objections that it has been used to limit competition (Mandelker 
2003, Sections 5.43–5.48). The following provision is typical:

The applicant for a commercial or office PUD shall prepare a market feasibil-
ity report, which shall analyze:

(1) All existing competing commercial facilities within a [five]-mile radius 
of the site, and a delineation of estimated market areas for the PUD and 
projected numbers of users assigned to each respective primary and 
secondary market area; and 

(2) The impact of the proposed nonresidential development on the quality 
and character of existing and anticipated future residential development 
within the neighborhood, including traffic impacts. (Lenaxa, Kansas)

MixeD-USe DiStRiCtS
The ordinance can use the variety of alternatives described in the permitted 
uses discussion above to designate uses for mixed-use PUDs, although the 
ordinance can include specific authority for mixed-use projects. The follow-
ing provision assigns the designation of allowable uses to the development 
plan:

The uses proposed in a Concept Plan for Mixed-Use PUD can been entirely 
residential, entirely nonresidential, or a mix of residential and nonresiden-
tial uses. The location of these proposed uses in the PUD must be shown in 
the Concept Plan, with a maximum density for each type of residential use 
and a maximum square footage for each type of nonresidential use. (Apex, 
North Carolina)

Because a mixed-use PUD may be intended as infill development or for 
other specific locations, the ordinance may also want to indicate where these 
developments should be located:

The Mixed-Use PUD District is authorized to provide for high-density, mixed-
use multifamily residential development, generally with a minimum density 
of [40] dwelling units per acre and secondary office and other commercial 
uses. These districts should be located in those limited areas where mixed-
use development is in accordance with the adopted comprehensive plan, 
such as areas delineated as Transit Station Areas and Urban and Suburban 
Centers. Mixed-Use PUD District regulations are designed to promote high 
standards in design and layout, and to encourage compatibility among uses 
within the development and their integration with adjacent developments. 
(Adapted from Fairfax County, Virginia)

The ordinance can also provide site development guidelines:
Mixed-Use PUDs shall be in complexes with carefully located buildings, 
parking and service areas, open space, and use mixtures that are scaled and 
balanced to reduce general traffic congestion and to provide interdependent 
uses and uses that are compatible with adjacent and surrounding land uses. 
(Adapted from Manatee County, Florida) 

MASteR-PlAnneD CoMMUnitieS
Master-planned communities need special attention in PUD ordinances 
because of their size and because they can contain a variety of develop-
ments. It is possible that the essential features of a PUD ordinance, such as 
requirements for traffic and pedestrian circulation systems, can be applied 
to or adapted for master-planned communities, and the ordinance can 
provide an expanded set of permitted uses. Nevertheless, some attention 
must be given to the special characteristics of these developments. Size is 
one issue, and attention should also be given to design features, such as the 
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mix and location of uses, street and pedestrian connectivity, and internal 
traffic capture. Master-planned communities create their own environment, 
so ordinance standards for these communities should be generally stated to 
give developers design flexibility.

The following example is based on the Fairfax County, Virginia, ordinance, 
modified from a statement of findings the legislative body must make when 
approving a master-planned community. It is a generalized set of approval 
standards that may be used with any other requirements the ordinance may 
contain. The suggested size of the master-planned community is 750 acres, 
but a community can decrease or increase the minimum size depending on 
what it believes is essential for a community of this type. Words in brackets 
are optional:

The Master-Planned Community (MPC) District is established to permit the 
development of planned communities on a minimum of [750] contiguous 
acres of land under one ownership or control. These planned communities 
shall be permitted only in accordance with a development plan, which shall 
constitute a part of the adopted comprehensive plan when approved and 
shall be subject to review and revision from time to time. The Master-Planned 
Community District regulations are designed to permit a greater amount of 
flexibility to a developer of a planned community by removing many of the 
restrictions of conventional zoning. This flexibility is intended to provide an 
opportunity and incentive to the developer to achieve excellence in physical, 
social, and economic planning. The [legislative body] shall not approve a 
Master-Planned Community District unless it finds the proposed master-
planned community satisfies all of the following criteria:

1. A variety of housing types, [including an adequate amount of affordable 
housing, and] employment opportunities, and commercial services to 
achieve a balanced community for families of all ages, sizes, and levels 
of income.

2.  An orderly and creative arrangement of all land uses with respect to each 
other and to the entire community.

3.  A planned and integrated comprehensive transportation system [including 
requirements for street and pedestrian connectivity and internal traffic 
capture and] providing for a separation of pedestrian and vehicular traf-
fic, to include facilities such as mass transportation, roadways, bicycle or 
equestrian paths, and pedestrian walkways.

4.  The provision of cultural, educational, medical, and recreational facilities 
for all segments of the community.

5.  The location of structures to take maximum advantage of the natural and 
manmade environment.

6.  The provision of adequate and well-designed open space for the use of 
all residents.

7.  The staging of development in a manner which can be accommodated by 
the timely provision of public utilities, facilities, and services.

8.  Compliance with all of the requirements of this ordinance. (Adapted from 
Fairfax County, Virginia)

Howard County, Maryland, has a provision for a New Town district that 
requires a minimum size of 2,500 acres. Approval requirements are similar 
to those for other PUDs, though there must be a showing that public facili-
ties are adequate under the adequate public facilities ordinance, and there 
are minimum and maximum acreage requirements for different uses. The 
ordinance also states that “each additional phase shall be of such size and 
at such location or locations as will permit effective and economic develop-
ment of the portion so zoned as a part of the New Town.”

Master-planned communities 

create their own environment, 

so ordinance standards for these 

communities should be generally 

stated to give developers design 

flexibility.



Chapter 4. Standards for the Approval of PUDs and Master-Planned Communities  87   

AgRiCUltURAl AnD nonURbAn PUDS
PUDs in agricultural and nonurban areas may also require special treatment. 
Some of the PUDs discussed above, such as cluster residential housing and 
the village development concept adopted in Sarasota County, are examples 
of PUDs for agricultural and nonurban areas. Cluster residential housing 
can be allowed in agricultural areas as a way of limiting housing develop-
ment on agricultural land while preserving the remainder of the area for 
agricultural use. Some critics fault this type of development, however, as 
they believe it simply provides an entry for incompatible urban develop-
ment in agricultural areas. Exclusive agricultural zoning, which allows only 
farm-related development, is viewed as preferable.

The following ordinance, which is adapted from Manatee County, Florida, 
authorizes freestanding, clustered, residential PUDs at low project densities 
in agricultural areas. It is a typical cluster housing ordinance with a common 
open space provision that requires 35 percent of the project to be in com-
mon open space. The section reproduced here addresses the site planning 
requirements that can integrate the PUD with the surrounding agricultural 
area, prevent any negative impacts on agriculture, and protect the PUD from 
any adverse influences from adjacent agricultural use:

The legislative body may approve an Agricultural PUD of clustered housing 
not to exceed an average project density of [three] dwelling units to the acre. 
Site planning within the PUD shall provide protection of the development 
from potentially adverse surrounding influences, such as active agricultural 
operations. The orientation and clustering of the residential development 
shall be towards internal streets and pedestrian systems and away from 
adjacent local or thoroughfare streets and other adjacent land uses. A buffer 
containing a minimum of 200 feet in width shall be provided along district 
boundaries. The right-of-way along a project boundary may not be counted 
towards the 200-foot buffer. 

Strong consideration shall be given to the compatibility of the development 
with any surrounding agricultural operations, and the development plan 
shall include means to mitigate any potential impact of the development 
on such operations. Mitigation measures may include, but are not limited 
to, berms, larger setbacks, or additional screening. The preservation of 
significant upland vegetation habitats and wetland areas shall be encour-
aged. The development plan shall include measures to protect and enhance 
prime agricultural lands, open water bodies, wetlands, and sensitive upland 
habitats. (Manatee County, Florida)

The Boulder County, Colorado, PUD ordinance authorizes a PUD on 
agricultural land that allows housing to be clustered in one area of the 
project, while the remaining area is preserved for agriculture through a 
conservation easement. The following provision includes the major ele-
ments of the PUD provision and is adapted from that ordinance. Since 
this is a residential PUD, the uses authorized in the underlying zoning 
district apply:

The [Legislative Body] may approve an Agricultural Residential PUD 
(ARPUD) in order to preserve agricultural, environmental, or open space 
resources. The means for preserving these resources shall be a conservation 
easement held by [name community] on that part of the PUD not developed 
for residential use. An ARPUD must have a minimum size of [35] acres, and 
[75] percent of the ARPUD must be covered by one or more of the following 
areas designated by the comprehensive plan: agricultural lands of state or 
national significance, designated open space, critical wildlife habitats and 
corridors, critical plant associations and rare plant sites, natural landmarks 
and natural areas, wetlands, and archeological site.
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Any use, or combination of uses, allowed in the underlying zoning district 
may be included in an ARPUD. The uses permitted in the ARPUD must 
be specifically defined and approved as a part of the development plan. 
The average project density of an ARPUD shall not exceed [three] dwell-
ing units per acre, and the developed area shall not exceed [25] percent of 
the total project area. The residential housing shall be located on the least 
productive agricultural land and in such a manner as to have little impact 
on any environmental or open space resource area, shall be located outside 
any known hazard area, and shall be clustered in such a manner to make 
efficient use of land resources and infrastructure. (Adapted from Boulder 
County, Colorado)

Mitigation requirements, such as those included in the Manatee County 
ordinance, can also be added. Boulder County also authorizes a Mountain 
PUD for the preservation of forestry land in mountain areas.

tRAnSfeR of DeveloPMent RightS
Some PUD ordinances that authorize development in agricultural areas 
require the preservation of agricultural land in these areas. The measures 
used to achieve this preservation may include a transfer of development 
rights (TDR) program that authorizes the transfer from preserved agricul-
tural areas to areas where development is allowed. The agricultural areas are 
called sending areas, and the areas where development is allowed are called 
receiving areas. Owners of land in sending areas are assigned a specified 
number of development rights they can sell to owners of land in receiving 
areas to compensate for the loss of development rights on preserved land. 

A substantial number of communities have adopted programs for the TDR 
as a way of preserving agricultural areas (Pruetz 2003). These programs ap-
ply throughout the community, and if the TDR is considered necessary for 
PUDs in agricultural areas, the PUD ordinance can make an existing TDR 
program apply. TDR programs are complex, and reference to an existing 
program may be the preferred alternative.

Some PUD ordinances contain their own TDR programs. The Sarasota 
County, Florida, ordinance, for example, contains a TDR program for its 
village and similar developments. Boulder County, Colorado, authorizes 
a TDR PUD in which the mechanism for protecting agricultural land is a 
TDR program contained in that ordinance. This is a detailed program that 
requires a decision on how much development will be allowed on sending 
and receiving sites. A TDR occurs only after the conveyance of a conservation 
easement on the sending site and the approval of a plan for development on 
the receiving site. Most TDR programs include similar requirements.

AffoRDAble hoUSing
The provision of affordable housing has become a major issue in many 
communities, and a number have adopted inclusionary zoning ordinances 
that require developers to build a certain percentage of the housing in their 
developments as affordable, below-market-rate housing (Meck, Retzlaff, and 
Schwab 2003). These ordinances are usually applied at the time of subdivi-
sion approval. Affordable housing programs can be complex, and require 
decisions on what income group will occupy the affordable housing units, 
how they will be distributed, and controls on resale and rental to keep them 
in the affordable housing market. They may also authorize density bonuses 
to offset the additional cost of providing affordable housing, so that the cost 
of this housing is not passed on to purchasers of housing at market rates.

Some communities have required the provision of affordable housing in 
PUDs, especially master-planned communities that have thousands of units 
and can include an affordable housing element as part of their development 
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plan. As with other requirements that can be complex and may be treated in 
other ordinances, it may be best to reference an existing affordable housing 
program if a community has one and make it apply to PUDs.

Some communities have included affordable housing requirements in their 
PUD ordinances, however. The following provision contains the elements 
that should be included:

(1) The development plan shall include an affordable housing element that 
provides housing affordable to low-income families. This requirement 
shall be fulfilled by one of the following:

(A) A set-aside of no fewer than [20] percent of the units for occupancy 
by, and at rates affordable to, families earning no more than [65] 
percent of the median area income, adjusted for family size; or

(B) A dedication of developable land of equivalent value, or its equiva-
lent in cash.

(2)  Affordable housing shall be appropriately designed and integrated into 
the overall development plan for the PUD [and shall not be limited to one 
phase of the development if the development is to be built in phases].

(3)  The planning commission shall adopt rules stating how eligibility for 
affordable housing shall be determined and may set priorities for the 
sale or rental of affordable housing that may give priority to employees 
of the [local government.]

(4)  Affordable housing provided under this section shall be restricted by 
deed, restrictive covenant, or other legal agreement accepted by the 
[planning commission] that requires its sale or rental at an affordable 
price or rent for a period of [25] years from the date the first certificate 
of occupancy was issued. The [local government] shall have a right of 
first refusal to buy or rent any affordable housing unit offered for sale 
or rental during this period. Rental and sales prices may only increase 
by (a) the increase in the cost of living since the unit was first sold, as 
determined by the Consumer Price Index, and (b) the fair market value 
of any improvements to the structure or lot. 

(5)  The applicant or its successor shall prepare an annual monitoring report 
on the affordable housing program, which shall include a description 
of how the affordable housing plan and deed, covenant or other legal 
restrictions are being enforced on the sale and rental of affordable 
housing.

(6)  A PUD that provides affordable housing as required by this section 
[shall or may] receive a density bonus of one additional unit of housing 
for each unit of affordable housing that is provided in the development. 
(Adapted from San Diego, California, and Sarasota County, Florida)

More detail or different requirements may be substituted on issues such 
as income eligibility and restrictions on sale and rental. Sarasota County, for 
example, has detailed income and eligibility standards. A community may 
also want to limit the density bonus by specifying a designated percentage 
bonus increase.

DenSity 

bonuses 
Density is an important issue in a PUD ordinance. Density is not a problem 
if the ordinance provides only for residential developments with no density 
increase. If a density bonus or increase is contemplated, the legislative body 
must decide what the density will be, either in the ordinance or when the 
development plan is approved, unless the ordinance provides specific criteria 
that guide a decision on density by the planning commission.

The jurisdiction can authorize a density bonus in a number of ways. One 
of the most common is to authorize one in return for the provision of des-
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ignated amenities, such as the provision of common open space and good 
design, which are assumed to be the justification for a density increase. This 
type of provision is usually enacted for a residential development where the 
density increase allowed is marginal, though some ordinances allow density 
increases up to 25 or 30 percent. The Nevada PUD law authorizes density 
increases of this kind and indicates the project characteristics a legislative 
body can take into account when authorizing density increases. The follow-
ing provision is an adaptation of the Nevada statute for inclusion in a PUD 
ordinance. Language in brackets has been added. As originally written the 
statute did not limit the density increase:

The [net or gross] density or intensity of land use otherwise allowable on 
the site under the provisions of a zoning ordinance previously enacted may 
not be appropriate for a PUD approved under Section [xxx]. The [legislative 
body] may vary the density or intensity of land use otherwise applicable to 
the land within the PUD [by not more then [20] percent] when it approves a 
[concept or preliminary plan] for the PUD in consideration of:

(1) The amount, location, and proposed use of common open space.

(2) The location and physical characteristics of the site of the proposed 
planned development.

(3) The location, design, and type of dwelling units.

(4) The criteria for approval of a tentative map of a subdivision pursuant 
to [the subdivision statute]. (Adapted from Nevada Revised Statutes, 
Section 278A.010)

This provision is useful for a cluster housing development that does not 
have an increase in density and for a PUD approved in an overlay district 
where the density that applies is the density in the existing zoning. Assum-
ing that net density is the basis for an increase, it would be calculated as 
explained in Chapter 2 of this PAS Report for a cluster housing development 
and calculated from the existing zoning for an overlay zone. The density 
increase would then be applied to that number.

The Nevada statute authorizes density increases based on subjective 
factors that define the character of a development. As an alternative, an 
ordinance can assign a designated density increase when the development 
includes specific design features identified in the ordinance. This type of 
ordinance provides objective criteria for the increase. The St. Charles County, 
Missouri, ordinance is an example. It authorizes the planning commission 
to recommend density bonuses up to a total of 25 percent in return for the 
inclusion of selected features in the PUD. Some of the features are:

2 percent: Provision of pedestrian ways and bicycle paths beyond conven-
tional sidewalk requirements, as required [by ordinance].

2 percent: Provision of tree and shrub planting, including peripheral and 
interior screening, fences, the landscaping of parking lots, and the use of 
existing trees in the plan.

2 percent: Building site designs and placements which advance the con-
servation of natural terrain, and minimize future water runoff and erosion 
problems. 

3 percent: Recreational facilities, not to exceed 1 percent for each: swimming 
pool, tennis court, community center, or clubhouse building. (St. Charles 
County, Missouri)

The Lathrop, California, PUD ordinance provides an even more extensive 
list of features that can authorize a density bonus subject to an overall density 
bonus cap of 25 percent:

1. The planning commission may grant a density bonus up to 12.5 percent 
if the proposal meets all of the following minimum criteria:
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a. Provision of a private internal street system (where possible) designed 
to avoid traffic congestion and provide for ease of access and circulation 
by emergency vehicles;

b. Provision of a common recreational open space area equal to 12.5 percent 
of total site area, excluding required yards;

c. Provision of peripheral visual buffers along property lines adjacent to 
existing or planned single-family housing areas which are designated 
for low density or very low density by the general plan;

d. Provision of back-on housing design and placement along arterial 
streets, where applicable, including a seven-foot-high ornamental block 
wall along the property line, landscaping between the wall and sidewalk 
in an area at least six feet in width, and waiver of direct access from the 
street. The waiver of access shall be recorded in the form approved by 
the city attorney.

2. The planning commission may grant a density bonus up to 25 percent if 
the proposal meets all of the applicable criteria described under subsection 
(D)(1) above, plus at least three of the following additional criteria:

a.  The provision of common recreational open space or other open space 
amenities equal to 25 percent of total net site area, excluding required 
yards;

b. Pedestrian circulation substantially separated from the internal street 
system (total separation not required);

c. Provision of a separate area for the parking of recreation vehicles (RVs) 
at a ratio of one space for every 10 dwelling units;

d. Provision of landscaped corridors of common area as a substitute for 
individual front yards for single-family detached or attached housing, 
to be maintained by a homeowners association or other appropriate 
approach to guaranteed maintenance;

e. Provision of guest parking, in addition to basic requirements for off-
street parking as prescribed by [ordinance], equal to one-half space 
per dwelling unit. Guest parking may be provided as parallel parking, 
as parking in-set at an angle to the street, or both; provided that such 
parking is consistent with [ordinance parking standards]. (Lathrop, 
California)

These ordinances illustrate the use of density bonuses to obtain develop-
ment features that are optional for the developer but that the community 
would like included. (Please see the plan for a Lathrop, California, PUD on 
the CD-ROM accompanying this PAS Report.) Recall that the York Township, 
Pennsylvania, traditional neighborhood district ordinance authorizes densi-
ties bonuses for designs that fit the traditional neighborhood format. Carroll 
County, Georgia, has a density bonus provision that provides bonuses for 
the preservation of natural features and archaeological and historic sites, as 
well as recreational facilities. 

Just how the density bonus provision is drawn depends on how much 
density a community wishes to allow and for what reasons. Not all commu-
nities may want to allow density bonuses for all of the development features 
identified in the Lathrop ordinance, for example, and they may want to limit 
density bonuses to a lesser amount. Density bonuses may also be most useful 
for residential projects where design and other factors can allow a marginal 
density increase. For larger projects, such as master-planned communities, the 
jurisdiction should assign density limits when the concept plan is approved, 
and those limits should fit the project’s development and design character. 

Standards
If a PUD ordinance does not continue the existing density or adopt the den-
sity of an underlying zoning district, it must specify the project density for 

If a PUD ordinance does not 

continue the existing density or 

adopt the density of an underlying 

zoning district, it must specify 

the project density for the 

development.
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the development. This is usually done either by specifying the number of 
dwelling units per acre or a lot size for each dwelling unit. Specified density 
limits can also be adopted and may be a preferable method.

One alternative is to specify in the PUD ordinance the density allowed in 
a PUD zoning district. This can be done for the entire project or for specified 
areas in the project. The Fairfax County, Virginia, master-planned community 
ordinance is an example of the second approach. It specifies high-, medium-, 
and low-density areas. Here is the high-density provision.

High: The overall density within the entire area of a master-planned com-
munity district that is designated for high density shall not exceed 60 persons 
per acre of gross residential area. The density in any one high density area 
shall not exceed 50 dwelling units per acre. (Fairfax County, Virginia)

Another alternative is to omit density limits and, instead, to provide in the 
ordinance that the legislative body shall decide on the density for the project 
either when it approves the PUD zoning district or when it approves a concept 
or preliminary plan following adoption of the zoning district. Because project 
density is an important decision that can affect the availability of public fa-
cilities and other growth issues, compliance with density designations in the 
comprehensive plan should be required if the local government has an adopted 
plan. The following ordinance contains factors to guide that decision:

The allowable density for a PUD shall be within the range established in the 
comprehensive plan. Factors to be considered in assigning density are: site 
analysis, topography, drainage ways, views, soils, layout of lots, and site 
sectional studies. (Sparks, Nevada)

Site DeveloPMent, DiMenSionAl, AnD bUlk StAnDARDS
Conventional zoning ordinances contain site development standards that 
regulate lot size, lot frontage and coverage, setbacks, and height. These 
standards can create an unattractive and rigid form of development that 
PUD ordinances are intended to prevent. The ordinance should authorize the 
jurisdiction to decide on development standards as projects are approved. 
The legislative body can make this decision when it approves the PUD 
zoning district if it is zoned as a new base district. The concept plan will 
not include site development standards. These will be in the development 
plan, which can be approved by the planning commission under standards 
contained in the ordinance or by the legislative body.

If the PUD district is adopted as an overlay zone, the site development 
standards in the underlying zoning will apply, but the ordinance can autho-
rize a waiver to provide more flexibility. The following provision authorizes 
a wavier if the PUD plan is better or at least as good as what would be al-
lowed under the underlying zoning:

Bulk Incentives: In any PUD, the planning commission may recommend and 
the [legislative body or planning commission] may authorize exceptions to 
the applicable bulk regulations within the boundaries of a PUD if:

(1) The [legislative body or planning commission] finds the exception serves 
the purpose of promoting an integrated site plan no less beneficial to the 
residents or occupants of the PUD, as well as the neighboring property, 
than is allowable under the bulk regulations of the underlying zoning 
district for buildings developed on separated zoning lots; and

(2) The overall [floor area ratio or density] for the PUD will not exceed by 
more than [20] percent the [density or maximum floor area ratio] estab-
lished for the underlying zoning district. 

Manatee County authorizes exceptions to height limits. The ordinance 
sets a minimum height but authorizes exceptions based on compatibility, 
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relationship to adjacent properties, roofline and facade design, building 
materials, open space, and compliance with the policies of the compre-
hensive plan.

Another alternative keeps fixed standards but provides variety by autho-
rizing different standards for different housing types, such as single-family 
detached homes, zero lot line homes, alley-loaded homes, and semi-attached 
townhomes. This can be done textually or in a matrix. The guidelines for 
housing types in the Cabarrus County, North Carolina, residential subdivi-
sion ordinance are an example and can be used in a PUD ordinance. They 
cover the following site development requirements for each of the home 
types listed in the first sentence of this paragraph:

Minimum lot dimensions: Lot area and average lot width

Minimum site dimensions in feet: Per building, per unit, and width

Minimum yard dimensions in feet: Front yard, front yard (corner), front yard 
(single), front yard (total, and rear yard)

Maximum height

Maximum lot coverage: Impermeable surface coverage and structural cover-
age (Cabarrus County, North Carolina)

Fixed standards also can be eliminated, but the ordinance must then 
authorize the legislative body or planning commission to decide on the site 
development requirements. The ordinance standards that authorize this 
decision must provide an opportunity for good design, yet ensure that site 
development requirements are acceptable and project residents have needed 

A community can authorize 
exceptions to height limits 
by considering issues like 
compatibility, relationship to 
adjacent properties, roofline and 
facade design, building materials, 
open space, and compliance with 
the policies of the comprehensive 
plan. These townhomes in The 
Glen near Chicago clearly meet 
several of these considerations.
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privacy. Some of this can be handled through building spacing requirements, 
which are discussed in the next section. The following provision contains 
generalized standards for this decision:

Dimensional and Parking Restrictions 
The [legislative body or planning commission] may approve a development 
plan that modifies and establishes lot size limits, required facilities, buffers, 
open space areas, setback requirements, height limits, building size limits, 
off-street parking regulations, landscaping requirements, and density and 
intensity limits that differ from those in the underlying zoning ordinance, 
where these regulations or changes are consistent with and implement the 
purposes of this chapter and the criteria for approval of a PUD. Dimensional, 
parking, and use restrictions of the underlying zoning shall not apply to the 
area within an approved PUD unless expressly retained in the development 
plan. (Adapted from Traverse City, Michigan)

Kiley Ranch North Phase 1 Final Development Handbook, p. 3–8.

Figure 4-4. Sample Parking Lot 
and Parking Lot Landscaping 

Requirements.

An ordinance can also provide a comprehensive set of design standards 
that cover site development features. Standards of this kind can be context-
sensitive and provide better guidance for creative design opportunities. The 
Sparks, Nevada, Design Standards Manual is an example. It contains detailed 
site development guidelines that must be followed. For example:

On commercial and office sites three acres and larger, a minimum 15 percent 
of the total primary building frontage shall be located at or near the front 
setback line. Such siting, together with landscape treatment, reinforces and 
strengthens the streetscape, and helps to screen off-street parking areas. 
(Sparks, Nevada)

The manual contains the following building orientation standards for 
multifamily development:

Building Orientation

a. Buildings shall be generally oriented with varying setbacks to provide 
visual interest and varying shadow patterns. There shall be variations 
in the buffers.

b.  Buildings shall be oriented in such a way as to create courtyards and open 
space areas. Clustering of multifamily units shall be consistently planned 
throughout the development.

c.  To provide indoor privacy between living spaces, there should be distance 
separations, buffering, or changes in the angle of units.
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d.  Private outdoor space shall be designed with maximum consideration for 
privacy, such as separations and orientation of the outdoor space.

e.  Building orientation shall provide opportunities for public spaces, for 
recreation, and for general open space. Public spaces shall be located 
within central areas accessible to the majority of the surrounding units. 
The open space shall be useable areas and not steep slopes or riparian 
areas. (Sparks, Nevada)

building Spacing
Ordinances may need to include requirements for the spacing of build-
ings if they do not prescribe traditional, fixed-site development standards. 
Requirements for building spacing are important to prevent overcrowding 
of the site, to ensure privacy, and to prevent negative impacts on adjacent 
areas. This again is a problem that can be handled through comprehensive 
design standards, but some communities have adopted specific requirements. 
Fairfax County, Virginia, for example, has no site development standards in 
its master-planned community ordinance except for building spacing, which 
is set under a negative impact standard:

1. Maximum building height: No Regulation

2.  Minimum yard requirements: 

A. The location and arrangement of structures shall not be detrimental 
to existing or prospective adjacent dwellings or to the existing or 
prospective development of the neighborhood.

B.  No single-family detached dwelling shall be erected closer than [16] 
feet to any other single-family dwelling unless a lesser distance is 
specifically identified on an approved final development plan.

C.  No single-family detached or attached dwelling or accessory structure 
shall be erected closer than 15 feet to any public street right-of-way 
line unless shown on an approved final development plan.

3.  Maximum floor area ratio: No Regulation

4.  Maximum percentage of lot coverage: No Regulation (Fairfax County, 
Virginia)

Spacing requirements can also be governed by site planning standards 
that provide a specific criterion linked to planning practice:

Spacing between principal buildings in the development shall be at least 
[12] feet and shall be consistent with recognized site planning principles, 
including, but not necessarily limited to: Natural landscape, topography, 
usable backyard area for use by residents, and openness normally afforded 
by intervening streets and alleys. (Adapted from Antioch, Illinois)

Another option is to state a minimum distance. This can especially be an 
issue for multifamily dwellings in a single-family residential area:

Multifamily dwellings must be spaced at least [20] feet apart and a distance 
of at least [50] feet from a single-family dwelling for each [10] feet in height 
of a multifamily structure with a minimum distance of [50] feet. (Adapted 
from Carroll County, Georgia)

A fixed-distance provision may be acceptable for small and standardized 
PUDs but can be arbitrary if PUDs vary in size and character Exceptions can 
be made available, of course.

A more flexible standard can be more workable, as in this example from 
the Sparks, Nevada, Design Standards Manual:

Adjacent residential and nonresidential uses shall be as separated as is nec-
essary to maintain a livable residential environment. This may be achieved 
with masonry walls, landscaping, berms, building orientation, and activity 
limitations. (Sparks, Nevada)
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Bufferyards, which have been adopted as requirements in some communi-
ties, provide another method for dealing with building spacing. 

Perimeter Requirements
Special attention needs to be paid to development and design problems at the 
perimeter of PUDs, where they may not be compatible with adjacent areas. 
Perimeter requirements will vary depending on the size of the development 
and its character. A single-family residential PUD in a single-family residen-

Sparks, Nevada, Galleria Project Handbook, p. 44–151.

Figure 4-6. Illustration of 
Perimeter Sign and Landscape 

Requirements

Kiley Ranch North Phase 1 Final Development Handbook, p. 2–55.

Figure 4-5. Sample Bufferyard 
Landscaping Requirements.

tial area will not have compatibility problems. A mixed-use development 
in a residential area may have perimeter compatibility problems. Smaller 
developments will find it more difficult to include protective features at pe-
rimeters because enough space may not be available. Larger developments 
can more easily be designed with adequate perimeter protection. This, again, 
can be part of a comprehensive design review process.

The following comments from my earlier report are still relevant:
Perimeter and screening requirements are difficult to draft. For example, if 
only part of the perimeter is developed with high-rise structures, the appli-
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cation of a fixed additional setback applicable to such structures may result 
in unpleasant irregularities and wasted space. Topographical features will 
also affect the treatment of boundaries. If the boundary of a project is on a 
hill, the placing of high-rise buildings near the edge of the hill may improve 
rather than detract from visual amenities. Nor do high-rise structures create 
the only problems, as low-rise commercial and industrial buildings may 
have to be screened from adjoining uses. Size is another factor, as substantial 
perimeter setbacks may be impracticable in small projects. Another problem 
is that the planned development is difficult to relate to adjacent land uses 
if the surrounding area is undeveloped at the time the planned develop-
ment is constructed. Even more specialized problems arise if the planned 
development abuts a major highway, or if the land adjoining the planned 
development is in another zoning jurisdiction. The best approach appears 
to be a generalized standard. . . .  (Mandelker 1966, 51)

With very large developments, such as master-planned communities, a step-
down density strategy can be helpful at perimeters. In this strategy, density is 
stepped down at the perimeter from the average density for the development:

Densities and intensities within [200] feet of the perimeter of a development 
shall be stepped down [20] percent from the average density and intensity 
of the PUD. 

This kind of requirement can also be staggered, with a greater density 
step-down required next to the perimeter and a smaller density step-down 
in the next adjacent band of development. Another possibility is to prohibit 
or limit intensive development next to the perimeter, such as retail and office 
uses, or to limit the height of buildings in these areas.

The traditional way of treating areas near perimeters is through setbacks 
that are screened or landscaped and kept free of buildings and structures. 
The ordinance may state the depth of the perimeter setback:

A setback area of not less than [25] feet shall be provided and maintained along all 
exterior boundaries. This shall be kept free of buildings, structures, and parking 
and shall be maintained in landscaping. (Adapted from Deerfield, Illinois)

This section can also reference landscaping standards, either in the PUD 
ordinance or elsewhere.

The perimeter setback area can also be required to be the same as the 
setback in an adjacent area:

Yards and open spaces adjoining the boundaries of the development shall 
not be less than the yard requirements of the adjoining village residential 
district. A landscaped and land-sculptured buffer strip at least [10] feet wide 
shall be provided along all peripheral lot lines. Larger- than-minimum-width 
buffer strips may include pedestrian walkways, bike paths, or recreational 
trails. They are encouraged where such trails could connect the residential 
area to various community amenities, including, but not necessarily limited 
to, schools and parks. (Antioch, Illinois)

Kiley Ranch North Phase 1 Final Development Handbook, p. 2–46.

Figure 4-7. Sample Highway 
Landscaped Buffer.
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Sparks, Nevada, Galleria Project Handbook, p. 106–151.

Another alternative is to eliminate fixed setbacks, and provide standards 
in the ordinance under which the planning commission or legislative body 
can decide on the depth of a setback area and its treatment as the develop-
ment plan for each development as it is approved:

The perimeter of a cluster development shall be buffered from adjacent 
property not included in the project in a setback area adequate to protect 
the privacy and amenity of adjacent existing uses. The setback area shall be 
buffered using one or a combination of the following methods: 

(1) Buffer yards and transition areas as specified in [state ordinance]; or

(2) Density transition areas; or

(3)  Berm; or 

(4)  Landscaping or screening as required by [state ordinance].

The [legislative body or planning commission] shall determine the depth of 
the setback area and the buffering methods selected that shall be included 
in the [PUD district or final development plan.] These may vary in different 
areas and phases of the PUD. (Adapted from Queen Creek, Arizona) 

Parking, loading, Access, buffering, Screening, landscaping, Utilities, and Signs
Many or all of the problems related to parking, loading, access, buffering, screen-
ing, landscaping, utilities, and signage in site development are usually covered 
independently in zoning, subdivision, or other ordinances. Cary, North Carolina, 
for example, has extensive landscaping, buffering, screening and tree protection 
regulations that apply to PUDs and other developments. Bufferyard requirements 
that require screening and landscaping are also found in a number of zoning 
ordinances as a method of making adjacent uses compatible. Currtuck County, 
North Carolina, is one of numerous examples of zoning ordinances with good 
bufferyard requirements. Design standards can include screening and buffering 
requirements, as in the Franklin, Tennessee, design standards. Municipalities have 
also developed extensive regulations for parking, loading, and signs.

When the zoning ordinance already covers these problems adequately, the 
PUD ordinance can make existing code requirements apply. The following 
provision applies broadly to circulation systems and open space as well as 
other site development requirements:

Figure 4-8. Sample Frontyard 
Landscaping Requirements.
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Figure 4-9. Sample Regulations 
for a Directory Sign.

Sparks, Nevada, Galleria Project Handbook, p. 81–151.

The Subdivision and Zoning ordinances and Standards adopted by the Plan-
ning Commission shall govern the spatial arrangement of uses and structures 
on the site and all other elements of site design and improvement, including 
the design and improvement of pedestrian and vehicular circulation and 
parking; access; landscaping; the location and improvement of open spaces 
for light, air, recreation and other purposes; provisions for utilities, facili-
ties and services; signs; and the relationship of the PUD to adjacent areas. 
(Adapted from Pittsburgh, Pennsylvania)

PUD ordinances may also contain regulations for some or all of these re-
quirements, either to establish an independent set of regulations or to modify 
regulations included elsewhere. When design plans must be included in the 
development plan, they can include directives for these project elements. 
The availability of extensive recommendations and ordinances governing 
all of these issues suggests communities should consult them if they want 
to include these requirements in their PUD ordinances.

open and Common open Space
The provision of open space has always been an important feature of PUDs, 
and ordinance provisions requiring open space in PUD ordinances are now 
substantially standardized. Initially the principal concern was to provide 
common open space in residential developments consisting of activity centers, 
such as clubhouses, tennis courts, and swimming pools. Common open space 
is still an important feature of many PUDs, but equal attention is now given to 
the preservation of natural resource areas where development is not allowed. 
This is a fairly complex area of PUD regulation. What is acceptable as common 
open space must be carefully defined and provision made for maintenance 
and management and the creation of homeowners associations.

Definition, adequacy, development and use. A first priority is to require 
the set-aside of an adequate amount of open space and common open space 
and to define each:

(1) A minimum of [25] percent of the [gross or net] project area shall be set 
aside as open and common open space exclusive of street right-of-way. 
[Fifty] percent of this area shall be set aside as open space. 
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(2)  Common open space is an area or areas within the boundaries of the PUD 
designed, set aside, and maintained for use by all residents of the PUD, 
or by residents of a designated portion of the development, that is not 
dedicated as public lands and does not include open space as defined 
in paragraph (4).

(3)  The location of common open space shall be planned as much as possible 
as a contiguous area located for the maximum benefit of the residents, 
preserving, and where possible, enhancing natural features. Buildings, 
structures, and improvements permitted in the common open space must 
be appropriate to the uses authorized for the common open space and must 
conserve and enhance the amenities of the common open space, having 
regard to its topography and unimproved condition. [Common open space 
shall include a reasonable amount of active recreation facilities.]

(4) Open space shall consist of primary and secondary open space:

(a) Primary open space: The following are primary open space areas 
and shall be designated as open space, unless the applicant dem-
onstrates that this provision would constitute an unusual hardship 
and is contrary to the purposes of this PUD ordinance: The 100-year 
floodplain; stream buffer areas; slopes above [25] percent in a contigu-
ous area of at least [25,000] feet; wetlands; habitat for federally listed 
endangered or threatened species; archeological sites, cemeteries and 
burial grounds; agricultural lands of at least [20] contiguous acres; 
and existing healthy native forests

(b) Secondary open space. The following are secondary open space areas 
and shall be included within the required open space to the maximum 
extent possible: Important historic sites; existing healthy, native for-
ests of at least one contiguous acre; other significant natural features 
[and scenic viewsheds, such as ridge lines, hedge rows, field borders, 
meadows, fields, peaks, and rock outcroppings], particularly those 
that can be seen from public roadways; agricultural lands of at least 
[five] contiguous acres containing at least [25] percent prime farmland 
soils; areas that connect the tract to neighboring open space, trails or 
greenways; soils with severe limitations for development due to drain-
age problems; landscaped site elements, such as arterial street buffers, 
district boundary buffers, civic greens, and landscaped medians.

(5)  Open space is limited to the following uses: Pedestrian, bike and multi-
purpose trails; passive recreation areas, including pocket parks; active 
recreation areas, such as ball fields and playgrounds, not exceeding [50] 
percent of the required open space and limited in impervious area to 
[10] percent of the required open space; agriculture, and silviculture or 
pasture uses.

(6)  The development plan shall:

(a)  Identify the uses and development allowed in the open and common 
open space. 

(b) Identify any commercial recreational land use anticipated that shall not 
be part of the required minimum amount of common open space;

(c)  Identify any community or institutional recreational facility deemed 
appropriate by the [planning commission] and made necessary by the 
magnitude and density of the PUD, which shall be included in the mini-
mum acreage for common open space but which shall not exceed [50] 
percent of the minimum area required to be in common open space. 

(d) Include a schedule that shall coordinate the preservation of open 
space and the provision of common open space with the construc-
tion of the PUD, taking into account the location of the open space 
and common open space and any phases in the construction of the 
PUD. (Adapted from Warrenton, Virginia; Cabarrus County, North 
Carolina; So Mosena and Bangs 1973; Mandelker 1966; and Nevada 
Revised Statutes, Section 278A.010) 
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This is a comprehensive provision that requires the inclusion of open and 
common open space, defines each, and specifies how each is to be used. It also 
sets priorities for the preservation of open space areas. A community may not 
want to include all of these open space areas in the ordinance, may have others 
they want to include, or may want to modify the priorities. Some of the open 
space listed as secondary, for example, might be given a primary priority.

Figure 10. Concept Sketches for 
a Neighborhood Park (left) and a 
Vest Pocket Park (bottom).

Kiley Ranch North Phase 1 Final Development Handbook, p. 2–67.

The standards included in this provision are intentionally open because 
it is difficult to include more precise criteria without creating too rigid re-
quirements. One exception is the required open space percentages and other 
quantitative requirements. They are in brackets because the percentages to 
be selected are a matter for local decision, though many communities require 
an open space allocation of as much as 40 or 50 percent of the PUD. These 
percentages may vary depending upon the density, character, and location of 
the development. Higher-density development may need more open space, 
and an infill development in an urban area may not need any.

The contiguity requirement in paragraph (3) ensures that common open 
space will be accessible and usable. It is possible to provide a more specific 
requirement:

Contiguity: At least [60] percent of the required common open space shall 
be in a contiguous tract, and the minimum width for any required open 
space shall be [50] feet. For the purposes of this section, “contiguous” shall 
include any common open space bisected by a residential street (including a 
residential collector). (Adapted from Cabarrus County, North Carolina)
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Paragraph (5) lists the uses permitted in open space areas. Areas like 
floodplains, wetlands, and hillsides may be governed by a separate local 
ordinance, which should be identified. Floodplains and wetlands may be 
subject to regulation under federal and state law. Paragraph (6) identifies 
issues the development plan should cover. Subparagraphs (b) and (c) apply 
primarily to larger developments, such as master-planned communities that 
may require larger facilities not located in common open space areas. It is 
essential to list the uses and development allowed in open and common open 
space, as required by the PUD or any other ordinance or by state or federal 
law. The development schedule is a phasing requirement intended not to 
allow density in one phase to exceed the project average if the provision of 
open space areas is deferred. The phasing requirement discussed above can 
also be included here.

Ownership and maintenance. The PUD ordinance needs to contain provi-
sions for the ownership and maintenance of open space and common open 
space:

(1) Open space and common open space shall be protected in perpetuity 
by one of the following:

(a) A deed of conveyance of title to [name government entity], which shall 
state the restrictions governing the use, improvement, maintenance, 
and preservation of open and common open space as conditions to 
the deed of conveyance.

(b) A deed of conveyance to a homeowners association.

(c) For open space: a permanent conservation or development easement 
in favor of [name government or private entity], or a permanent 
restrictive covenant for conservation purposes or prohibiting devel-
opment in favor of [name government or private entity].

(2) If open or common open space is deeded to a homeowners association, the 
applicant shall record a declaration of covenants, conditions, and restric-
tions, which shall include, but not be limited to, all of the following:

(a) They shall govern the use of the open or common open space and 
restrict its uses to those specified in this ordinance and in the final 
development plan;

(b)  They shall run with the land in perpetuity;

(c)  They shall provide for a lien on the open or common open space to secure 
collections of assessments levied by the homeowners association;

(d) They shall grant the city the authority to maintain open or common open 
space, assess the cost of maintenance against the owners of the property 
jointly and severally, and enforce the recorded covenants, conditions, and 
restrictions; and

(e)  They shall be filed with the development plan. (Adapted from Franklin, 
Tennessee, and San Antonio, Texas)

This provision is broad enough to include both open and common open 
space, but language referring to open space preservation can be deleted if 
only common open space is to be provided. The purpose of paragraph (1) is 
to ensure some permanent legal document that will guarantee the protection 
of open and common open space in perpetuity. The alternatives identified 
are the usual techniques used for preservation of this type. The additional 
requirements in paragraph (2) apply if the deed is to a homeowners as-
sociation. They require the filing of protective covenants, restrictions, and 
conditions to ensure the continuing integrity of the common open space and 
authorize their enforcement by the local government. The Nevada PUD law 
includes a detailed provision authorizing enforcement by the municipality 
that can be adapted for inclusion in a local ordinance (see sidebar).
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The ordinance can also require security for the 
maintenance of the common open space:

To secure the maintenance of the common open 
space, the applicant shall provide a nonrevocable 
letter of credit, set-aside letter, assignment of 
funds, certificate of deposit, deposit account, 
bond, or other readily accessible source of funds. 
A bond will be accepted only when a bond is 
required by state statute, or when circumstances 
make a bond the only reasonable form of assur-
ance, as determined by the Director of Planning, 
and the bond adequately protects the interests of 
the City. (Adapted from Belleville, Illinois)

Homeowners associations. A PUD ordinance 
should include requirements for a homeowners 
association if it is contemplated that these as-
sociations will manage and maintain open and 
common open space. The homeowners associa-
tion will be established by a private instrument, 
which is governed by a statute that provides for 
the method and type of organization, authority, 
voting rights, levy of fees, and other requirements. 
The ordinance should specify the contents of the 
private instrument that will create the homeown-
ers association so that a permanent association 
with the required responsibilities and authorities 
is ensured. Maintenance and management can 
especially be problems and are major concerns 
in the provision that follows:

If common open space is to be deeded to a 
homeowners association, the applicant, as a 
condition to the approval of the final devel-
opment plan, shall provide for and establish 
the association before any property is sold. 
The dedicatory instrument of the homeown-
ers association shall comply with, but not be 
limited to, the following requirements:

(1) The association shall own, manage, and 
maintain the common open space and 
facilities, and there shall be a management 
plan for the use and permanent mainte-
nance of the common areas and facilities 
in the common open space. It shall also 
preserve and manage any open space as 
required in the final development plan.

(2) The association shall be self-perpetuating 
and adequately funded by regular assess-
ments, special assessments, or both, to 
accomplish its purposes. The association 
shall be authorized to adjust assessments 
in order to meet changing needs.

(3) The association shall not be dissolved, 
nor shall it dispose of any common open 
space or facilities, by sale or otherwise, 
except to an organization conceived 
and established to own and maintain 

enfoRCeMent of PRoviSionS foR MAintenAnCe of 

CoMMon oPen SPACe, nevADA ReviSeD StAtUteS,  

SeCtion 278A.18

1. If the association for the common-interest community or an-
other organization which was formed . . . to own and maintain 
common open space or any successor association or other or-
ganization, at any time after the establishment of a PUD, fails 
to maintain the common open space in a reasonable order and 
condition in accordance with the plan, the city or county may 
serve written notice upon that association or other organization 
or upon the residents of the PUD, setting forth the manner in 
which the association or other organization has failed to main-
tain the common open space in reasonable condition. The notice 
must include a demand that the deficiencies of maintenance be 
cured within 30 days after the receipt of the notice and must 
state the date and place of a hearing thereon. The hearing must 
be within 14 days of the receipt of the notice.

2.  At the hearing the city or county may modify the terms of the 
original notice as to the deficiencies and may give an extension 
of time within which they must be cured. If the deficiencies set 
forth in the original notice or in the modification thereof are 
not cured within the 30-day period, or any extension thereof, 
the city or county, in order to preserve the taxable values of the 
properties within the PUD and to prevent the common open 
space from becoming a public nuisance, may enter upon the 
common open space and maintain it for one year.

3.  Entry and maintenance does not vest in the public any right 
to use the common open space except when such a right is 
voluntarily dedicated to the public by the owners.

4.  Before the expiration of the period of maintenance set forth in 
subsection 2, the city or county shall, upon its own initiative 
or upon the request of the association or other organization 
previously responsible for the maintenance of the common 
open space, call a public hearing upon notice to the association 
or other organization or to the residents of the PUD, to be held 
by the city or county. At this hearing, the association or other 
organization or the residents of the PUD may show cause why 
the maintenance by the city or county need not, at the election 
of the city or county, continue for a succeeding year.

5.  If the city or county determines that the association or other 
organization is ready and able to maintain the common open 
space in a reasonable condition, the city or county shall cease 
its maintenance at the end of the year

6. If the city or county determines the association or other orga-
nization is not ready and able to maintain the common open 
space in a reasonable condition, the city or county may, in its 
discretion, continue the maintenance of the common open space 
during the next succeeding year, subject to a similar hearing 
and determination in each year thereafter.

7. The decision of the city or county in any case referred to in 
this section constitutes a final administrative decision subject 
to review.
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the common open space and facilities, and the conditions of a transfer 
shall conform to the approved development plan and be subject to the 
dedicatory instrument(s).

(4) Association membership shall be mandatory for each property owner 
and successive owner.

(5)  The association shall be responsible for liability insurance and local taxes 
for the common open space and facilities. 

(6) Property owners shall pay their pro rata share of the cost of managing 
and maintaining the common open space, and assessments levied by the 
association shall be a lien on their property.

(7) Control shall be transferred to the property owners when the PUD is [75] 
percent completed. (Adapted from So, Mosena, and Bangs 1973, and San 
Antonio, Texas)

The basis for levying fees and assessments is not stated in the ordinance, 
and this decision can be left to the documents that create the homeowners 
association. Fees assessed per lot are most common, though some fees are as-
sessed on a square-footage basis or as a percentage of property taxes. The time 
for transfer of control specified in paragraph (6) can be modified depending 
on when the community and the developer want control to be transferred. 
Some developers prefer delaying transfer until the project is completed. The 
San Antonio, Texas, ordinance contains definitions of the terms used in this 
provision (see sidebar). 

Preservation of natural resource areas. A PUD ordinance can require 
the development plan to include measures for the preservation of natural 
resource areas in addition, or as an alternative to, requiring their inclusion 
as open space in a project subject to private protective measures. If this is 
done, changes will be needed in a number of provisions in the ordinance. 
Additional language will have to be included in the statement of purpose. 
The following provision is one example:

Preservation of Natural Resources
Conservation of natural topographical and geological features with em-
phasis on:

a. Conserving existing surface and subsurface water resources

b.  Preserving wetlands, floodplains, hillsides, woodlands, and other signifi-
cant natural environmental features.

c. Preventing soil erosion.

d. Protecting surface-, ground-water, and other environmental resources, includ-
ing green spaces, significant habitat, and land with exceptional scenic beauty. 
(Adapted from Carroll County, Georgia)

Additions will also have to be made in the section specifying the contents 
of the development plan application, which should be required to show any 
natural resource areas included in the PUD. The following provision is an 
example:

The development plan application shall include graphic information showing:

• The location of existing wetlands.

• A delineation of areas affected by mean annual and 100-year floods.

• A delineation of all other proposed preservation or conservation areas. (Pasco 
County, Florida)

The development plan, in addition, should indicate what measures will be 
taken to protect these areas:

The development plan shall contain measures for the protection of natural features, 
water resources, wetlands, and other ecological systems on the site, which may 
include:
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SAn Antonio, texAS, PjD oRDinAnCe Definition of teRMS foR 

CReAtion of PRoPeRty owneRS ASSoCiAtion*

San Antonio, Texas, PUD Ordinance Definition of  
Terms for Creation of Property Owners Association*

“Property owners association” means an incorporated or unincorporated associa-
tion that:

A. is designated as the representative of the owners of property in a residential 
subdivision;

B. has a membership primarily consisting of the owners of property covered by 
the dedicatory instrument for the residential subdivision; and

C. manages or regulates the residential subdivision for the benefit of the owners 
of property in the subdivision.

“Dedicatory instrument” means each governing instrument covering the 
establishment, maintenance, and operation of a residential subdivision. The term 
includes restrictions or other similar instruments subjecting property to restrictive 
covenants, bylaws, or similar instruments governing the administration or opera-
tion of a property owners association, to properly adopted rules and regulations of 
the property owners association, and to all lawful amendments to the covenants, 
bylaws, rules, or regulations.

“Property owners association” means the designated representative of the 
owners of property in a subdivision and may be referred to as a “homeowners 
association,” “community association,” ”civic association,” “civic club,” “associa-
tion,” “committee,” or similar term contained in the dedicatory instrument. It shall 
be an incorporated or unincorporated association that:

A. is designated as the representative of the owners of property in a residential 
subdivision;

B.  has a membership primarily consisting of the owners of property covered by 
the dedicatory instrument for the residential subdivision; and

C. manages or regulates the residential subdivision for the benefit of the owners 
of property in the subdivision.

“Regular assessment” means an assessment, a charge, a fee, or dues that 
each owner of property within a PUD is required to pay to the property owners 
association on a regular basis and that is designated for use by the property own-
ers association for the benefit of the residential subdivision as provided by the 
dedicatory instrument.

“Special assessment” means an assessment, a charge, a fee, or dues, other than 
a regular assessment, that each owner of property within a PUD is required to pay 
to the property owners association, according to the procedures required by the 
dedicatory instrument, for:

A.  defraying, in whole or part, the cost whether incurred before or after the assess-
ment, of any construction or reconstruction, unexpected repair, or replacement 
of a capital improvement in common areas owned by the property owners 
association, including the necessary fixtures and personal property related to 
the common areas; or

B.  maintenance and improvement of common areas owned by the property owners 
association; or

C.  other purposes of the property owners association as stated in its articles or the 
dedicatory instrument for the residential subdivision.

* This ordinance has been edited from its original format.

a. Controls on the siting and location 
of buildings or improvements to 
ensure the protection of subsur-
face and surface water resources, 
protection of conservation pres-
ervation and hillside areas as 
designated on the development 
plan, and the protection of scenic 
and environmentally significant 
natural resources, such as tree 
stands, rivers, streams, ponds, 
and lakes.

b.  Controls that ensure the protec-
tion of natural drainage systems 
through the limitation of land 
disturbances for drainage im-
provements, through the use of 
on-site stormwater retention, the 
maintenance of existing vegeta-
tion along stream corridors, and 
the use of innovative drainage 
designs or concepts.

c. Controls that minimize 
potential increased flood 
problems of developed 
areas within the PUD and 
surrounding areas. 

d. Their designation as com-
mon open space areas. 
(Adapted from Lenaxa, 
Kansas and Pasco County, 
Florida) 

As an alternative, the ordinance 
can provide for an evaluation of 
environmental resources included 
in the development plan as the 
basis for deciding on preserva-
tion measures. The following is an 
example:

Intact and functioning environ-
mental systems, such as waterways 
and wetland systems, shall be 
preserved and maintained in the 
PUD. The areas to be preserved 
shall be identified on the develop-
ment plan and shall be evaluated 
by the [planning commission] on 
a case-by-case basis to address the 
individual natural features of each 
area. Management guidelines for 
each area shall be determined by 
applying the “Principles for Evalu-
ating Development Proposals in 
Native Habitat” in the comprehen-
sive plan. These principles in order 
of priority are to: 1) protect listed 
species, 2) create and enhance con-
nectivity, 3) protect native habitat, 
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and 4) restore native habitat. The relative size and functional value of each feature 
shall be assessed as a part of the site design process to determine the protection 
measures required. Based on an assessment of the quality and quantity of on-site 
natural resources, departures from the above prioritization are allowed. (Adapted 
from Sarasota County, Florida)

The management guidelines in this comprehensive plan emphasize species 
protection, but other management guidelines can be adopted. Other natural 
resource areas, such as floodplains, can also be added.

veSteD RightS
The vested rights problem arises when there is a change in the regulations 
that apply to the PUD after it has been approved. This may occur if the legisla-
tive body decides that change is necessary or if the legislative body changes 
in composition following an election. Under the majority vested rights rule, a 
developer has a vested right if the community issues a building permit before 
the change, and the developer relies on it by making substantial expenditures 
on the development. In slang terms, it is usually said the developer “has to 
get sticks and bricks into the ground.” Once that occurs, the local govern-
ment cannot change the land-use regulations that apply (Mandelker 2003, 
Sections 6.12-6.22). A leading case is Avco Community Developers, Inc. v. South 
Coast Regional Comm’n. (553 P.2d 546 (Cal. 1976)). Under an alternate theory, 
a developer is protected against regulatory change if the local government 
is estopped to change the land use regulations that apply. Most courts treat 
the vested rights and estoppel doctrines as equivalents.

The majority vested rights rule may possibly protect the developer of a 
small PUD who can expect to receive and can act on building permits in 
a reasonably short period of time. Difficulties arise for a PUD planned in 
phases. In phased developments, the developer applies initially only for 
building permits in the first phase. The developer may be able to secure 
vested rights in this phase, but cannot claim vested rights in subsequent 
phases because she has not applied for, much less obtained building permits 
for each of the subsequent phases. This problem is serious for a large-scale 
development, such as a master-planned community, which may take years 
to complete.

A change in the land-use regulations that apply to a PUD after it is ap-
proved can have a major impact. It may require the replanning and reap-
proval of the development and possibly a reduction in density or a change 
to different uses that may make the development unprofitable. Several 
alternatives exist for dealing with this problem. One is to rely on a favorable 
court decision, if there is one, that vests development rights in the approved 
development plan and all subsequent phases. This is not too helpful, as few 
cases have recognized vested rights at this stage of a development. Another 
alternative is a state statute or local ordinance that establishes and protects 
vested rights. Such statutes and ordinances are discussed below.

A final alternative is a development agreement. The agreement can provide 
that the regulations under which the development was approved will not 
be changed for a period of time, though there are exceptions when change 
is necessary to protect the public from environmental or other damage. 
Development agreements are discussed in Chapter 3.

To remedy the vesting problem that occurs under the majority judicial rule, 
some states have adopted statutes that vest rights in “site-specific develop-
ment plans,” (Arizona Revised Statutes, Sections 9-1202, 11-1202; Colorado 
Revised Statutes, Section 24-68-193; North Carolina General Statutes, Section 
153A-344.1; South Carolina Code, Section 6-29-1510; Texas Local Government 
Code, Section 245.003; see also Florida Statutes, Section 380.06(21)(b), which 
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limits review of subsequent phases of a development to issues identified in 
DRI master plan development approval) defined as “a plan submitted to a 
local government by a landowner that describes with reasonable certainty the 
type and intensity of use for a specific parcel or parcels of property” (North 
Carolina General Statutes, Section 153A-344.1(b)(5)). The statutes include 
PUD plans within this definition. Some statutes spell out the contents of a 
site-specific plan in more detail. For example:

Unless otherwise expressly provided by the county such a plan shall include 
the approximate boundaries of the site; significant topographical and other 
natural features effecting development of the site; the approximate location 
on the site of the proposed buildings, structures, and other improvements; 
the approximate dimensions, including height, of the proposed buildings and 
other structures; and the approximate location of all existing and proposed 
infrastructure on the site, including water, sewer, roads, and pedestrian walk-
ways. What constitutes a site-specific development plan under this section 
that would trigger a vested right shall be finally determined by the county 
pursuant to an ordinance, and the document that triggers such vesting shall 
be so identified at the time of its approval. (North Carolina General Statutes, 
Section 153A-344.1(b)(5)) 

The statutes provide that the local government must review a site-specific 
development plan under the regulations in force when the plan was submit-
ted. Once the development plan is approved, the vested right is the right to 
develop pursuant to the approved development plan despite later amend-
ments to the land-use regulations. Rights vest under the statute without a 
need for additional administrative approval. The vested right runs with the 
land. One problem with these statutes is that they may require a site plan 
specific enough for the issuance of a building permit in order to vest rights. 
Development plans may not be that specific.

Local governments are authorized or required to adopt an ordinance that 
implements the statute, and the ordinance may supplement the statutory 
requirements, such as by modifying the definition of a site-specific develop-
ment plan. A local government may also have the option to select a different 
time for vesting, but this time must be prior to the issuance of a building 
permit. Some statutes authorize local governments to require a site-specific 
development plan for each phase of a development in order to vest rights 
in that phase. If an ordinance is not adopted, the statute may include a 
provision that defines the nature of the development approval that vests 
the right to develop.

The protected vested right terminates after a period of time, usually two 
or three years, though the Arizona statute allows the local government to 
decide on the length of time when it approves the PUD (Arizona Revised 
Statutes, Section 9-1202 (C)(F)). Other statutes authorize local governments to 
extend the protected period for up to five years. The Texas law does not have 
a time limit. Time limits in these laws may be too short for master-planned 
communities that are built over an extended period of time. A vested rights 
statute may authorize the use of development agreements, however.

The statutes include exceptions to vested rights protection:

•  The owner can consent in writing to be subject to new regulations.

•  New regulations can be made to apply if natural or man-made hazards 
on the property are a threat to public health, safety, or welfare. 

•  The protected development right does not include federal or state laws 
or generally applicable laws, such as building, plumbing, fire, electrical, 
or similar codes; or overlay zones that do not affect the type of use or 
density.
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•  The vested right does not apply if just compensation is paid for all ex-
penditures made in reliance on the right.

Some communities have adopted provisions in their PUD ordinances, 
without the benefit of a statute, that confer vested rights. A local government 
can adopt an ordinance that vests “as of right” as in the state statutes, or it 
can provide an administrative process in which it reviews and can approve 
applications for vested rights. This type of ordinance should provide for 
an application process and criteria under which an application for a vested 
right will be approved:

The owner of a PUD for which a final development plan has been approved 
may submit an application in sufficient detail to the [legislative body] for 
a Vested Rights Determination to develop the PUD under the regulations 
contained in the final development plan. The [legislative body] shall make 
a determination finding vested rights if they are based upon:

(a) common law vesting, equitable estoppel, or contractual rights, if the 
owner proves by a preponderance of evidence that, acting in good faith 
reliance upon some act or omission of the [local government], it has made 
a substantial change in position or has incurred such extensive obligations 
and expenses that it would be highly inequitable and unjust to destroy 
the right to develop or to continue the development of the property;

(b) the approved final development plan, or a phase plan approved subse-
quent to the final development plan, if the owner has in good faith rea-
sonably relied upon the final development or phase plan to its detriment, 
has provided or made provision for required public improvements, and 
no approvals or permits have lapsed or been revoked. (Adapted from 
Carroll County, Georgia)

It is also possible to provide some vested rights protection for an approved 
concept plan:

An applicant receiving approval of a concept plan shall be entitled to rely 
on, and implement by subsequently approved development plans, the type, 
intensity, and density of land uses set forth in the approved concept plan. 
(Southlake, Texas)

Here is a checklist for drafting a vested rights provision in a PUD ordinance:

•  Will vested rights protection be based on a concept plan, a development 
plan, a phase plan, or some or all of these?

•  Will vested rights protection for an earlier plan protect a later plan?

•  How should these plans be defined?

•  Should there be a time period for a vested right? Should an extension be 
allowed?

•  Should there be exceptions to vested right protection? If so, what should 
they be?

•  Should there be an administrative determination of vested rights as an 
alternative to vesting on the basis of a plan? If so, what should the criteria 
be for authorizing a vested right?
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A
s a new and innovative form of land-use regulation, PUD 

presents novel legal issues. The cases I have cited in this 

chapter are representative. Citations to additional cases are pro-

vided in the margins. A review of these cases can be helpful in 

understanding the legal issues.

CHAPTER 5

The Law of  
Planned Unit Development Regulation
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An important issue raised by 

PUD ordinances is whether they 

violate the separation of powers 

by delegating legislative powers 

to administrative agencies.

The legal issues range from the usual questions involving an interpretation 
of an ordinance (see, e.g., Approval of Request for Amendment to Frawley 
Planned Unit Development, 638 N.W.2d 552 (S.D. 2002)), which upheld the 
interpretation that a concept plan can be required) to problems of delegation 
of power, statutory authority, and judicial review. Not all of the legal ques-
tions raised by PUDs have been settled, and some problem areas remain. 
This chapter outlines the major issues.

DeLegaTion of LegisLaTive PoweR
An important issue raised by PUD ordinances is whether they violate the 
separation of powers by delegating legislative powers to administrative 
agencies. The majority rule is that standards and criteria for decision mak-
ing by administrative agencies must be specific enough so that a claim of 
improper legislative delegation cannot be made. When making this decision, 
courts will look to definitions contained in the ordinance and its statement 
of purpose as well as the criteria provided for decision making. Generaliza-
tion is difficult. Courts differ in how strictly they apply the delegation of 
power doctrine, however, and what may be an acceptable standard in one 
state may not be in another.

 Delegation of power problems are easiest to address when there is no 
change in use. One court did not find an improper delegation when the PUD 
was limited to residential uses, and the ordinance spelled out all of the ele-
ments of a project (Yarab v. Boardman Twp. Bd. of Zoning Appeals, 860 N.E.2d 
769 (Ohio App. 2006). Courts have also not found an improper delegation in 
ordinances that contained typical approval standards, such as standards for 
compatibility, adequate public facilities, access, and design (Tri-State Genera-
tion and Transmission Co. v. City of Thornton, 647 P.2d 670 (Colo. 1982), which 
reviewed typical standards, such as need, compatibility, design, adequate 
facilities, and compliance with the comprehensive plan; Prince  George’s 
County v. M & B Constr. Corp., 297 A.2d 683 (Md. 1972), reviewed typical 
cluster housing standards; Zanin v. Iacono, 487 A.2d 780 (N.J.L. Div. 1984), 
reviewed adequate utilities, access, and environmental impact standards 
and rejected a vagueness challenge); Appeal of Moreland, 497 P.2d 1287 (Okla. 
1972), which reviewed density and use standards). They have struck down 
ordinances when no standards were provided (Harnett v. Board of Zoning, 
Subdivision & Bldg. Appeals, 350 F. Supp. 1159 (D. St. Croix 1972), finding no 
standard for internal traffic circulation; and Beaver Meadows v. Board of County 
Comm’rs, 709 P.2d 928 (Colo. 1985), finding no standards for consideration 
of off-site roads), and when the standards were not mandatory or only a 
general welfare standard was included with no additional criteria (City of 
Miami v. Save Brickell Ave., Inc., 426 So. 2d 1100 (Fla. App. 1983), where cri-
teria were listed but held not mandatory; and Louisville and Jefferson County 
Planning Comm. v. Schmidt, 83 S.W.3d 449 (Ky. 2001), which struck down a 
health, safety, and welfare standard). 

A court may also decide that a review standard in a PUD ordinance is 
unacceptable. In Soble Constr. Co. v. Zoning Hearing Bd.(329 A.2d 912 (Pa. 
Commw. 1974), the ordinance required the developer to ”demonstrate 
that a sufficient market” existed for its PUD. The court invalidated this 
requirement because it was an improper attempt to zone ”for the purpose 
of limiting competition.”

aUThoRiTy To aDoPT a PUD oRDinance UnDeR The sTanDaRD Zoning 
enabLing acT
Although a number of states have adopted legislation that authorizes PUD 
ordinances, in states that have not, a question remains as to whether a PUD 
ordinance is authorized by the Standard Zoning Enabling Act, which does not 
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have provision for this kind of regulation. PUD regulations present several 
statutory authority problems under the Standard Zoning Enabling Act. The 
Standard Act did not confer the review powers commonly exercised under 
PUD regulations by zoning agencies, such as the planning commission and 
board of adjustment. Nor did the Standard Zoning Enabling Act authorize 
the case-by-case review typical under PUD regulations.

The uniformity requirement in the Standard Zoning Enabling Act presents 
another problem. The Standard Act and state zoning acts require uniform 
zoning regulations for each zoning district. Some commentators argue that 
the uniformity requirement limits zoning districts to the single-use tradi-
tional districts of zoning practice. Under this interpretation, the uniformity 
requirement would prohibit zoning districts with the mixed uses allowed 
by PUD regulations.

Despite these problems, the Standard Zoning Act has not been a major 
barrier to the adoption of PUD regulations. The courts have rejected claims 
that PUD regulations are not authorized by the standard form of zoning 
legislation. In Campion v. Board of Alderman (899 A.2d 542 (Conn. 2006), the 
Connecticut court held that a PUD adopted by the City of New Haven was 
authorized by the Standard Zoning Enabling Act. In the court’s view, the 
planned development district was comparable to the creation of any other 
zone (in particular floating zones), and thus the lack of particular language 
for planned development was not determinative of the New Haven board’s 
lack of enabling authority. The court had previously upheld floating zones 
as authorized by the zoning enabling legislation without specific authority. 
The court responded to the plaintiff’s contention that a planned develop-
ment district lack of specific uses made it different from a floating zone by 
concluding that the differences are mostly procedural and that the actual 
outcome in either case, the change of a zone’s boundaries by creating a new 
one, is the same. (See also Orinda Homeowners Comm. v. Board of Supvrs., 90 
Cal. Rptr 88 (Cal. App. 1970).) 

Chrinko v. South Brunswick Twp. Planning Bd (187 A.2d 221 (N.J.L. Div. 1963) 
upheld a density transfer PUD ordinance for residential subdivisions that 
did not authorize density increases:

Although the state zoning law does not in so many words empower munici-
palities to provide an option to developers for cluster or density zoning, such 
an ordinance reasonably advances the legislative purposes of securing open 
spaces, preventing overcrowding and undue concentration and promoting 
the general welfare. (at 225)

Chrinko also rejected a uniformity objection to the density transfer or-
dinance and noted that the ordinance ”accomplishes uniformity because 
the option is open to all developers.“

The courts have approved the inclusion of PUD regulations in zon-
ing ordinances (Dupont Circle Citizens Ass’n v. District of Columbia Zoning 
Comm’n, 355 A.2d 550 (D.C. App. 1976), and inclusion in the subdivision 
control ordinance is another possibility. In Prince George’s County v. M & 
B Constr. Co. (297 A.2d 683 (Md. 1972), the court held that the authority to 
approve a density transfer PUD was properly delegated to the planning 
commission in the exercise of its subdivision control powers.

The court held the bargaining and negotiation that occurs in the PUD 
review process is not invalid as contract zoning in Rutland Envtl. Protection 
Ass’n v. Kane County (334 N.E.2d 215 (Ill. App. 1975): 

Since the overall aims of...[PUD] zoning cannot be accomplished without 
negotiations and because conferences are indeed mandated by the regula-
tory ordinance, the conduct of the . . . county cannot be read as contributing 
to contract zoning. (at 219)
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PRoceDURes foR RegULaTing PUDs
The courts have considered a variety of zoning procedures local govern-
ments can use to regulate PUDs. PUD regulations may require a rezoning 
to a PUD district by the legislative body, and this may take the form of a 
floating zone in which the zone is first placed in the text of the ordinance 
and then approved as applications are presented. Courts have approved 
this procedure for PUDs (Town of North Hempstead v. Village of North Hills, 
342 N.E.2d 566 (N.Y. 1975). 

A rezoning to a PUD district often precedes the approval of the develop-
ment plan. This is a two-step process the courts have approved. A municipal-
ity may rezone to a PUD district without complying with requirements in 
the ordinance for development plans (Barlow v. City of Hastings, 2006 Mich. 
App. LEXIS 2421 (Mich. App. 2006)).

Rezoning for a PUD zoning raises questions of compliance with the 
comprehensive plan, if compliance is required by statute or ordinance. 
Compliance with the comprehensive plan depends on what policies and 
objectives the plan contains, and what the PUD ordinance requires concern-
ing compliance with the plan. Courts will uphold PUD rezonings if they find 
the rezoning has complied with the comprehensive plan (held consistent: 
Evans v. Teton County, 73 P. 3d 84 (Idaho 2003), which resulted in approval 
of the concept plan and rezoning; Town of North Hempstead v. Village of North 
Hills, 342 N.E.2d 566 (N.Y. 1975); Cheney v. Village 2 at New Hope, Inc., 241 
A.2d 81 (Pa. 1968); Wiggers v. County of Skagit, 596 P.2d 1345 (Wash. App. 
1979), and see also Friends of Farm to Market v. Valley County, 46 P.3d 9 (Idaho 
2002), regarding use of a conditional use permit). And there are cases where 
consistency and rezoning were found lacking: Cathedral Park Condominium 
Comm. v. District of Columbia Zoning Comm’n, 743 A.2d 1231 (D.C. App. 2000), 
which was remanded to determine consistency with comprehensive plan; 
Amcon Corp. v. City of Eagan, 348 N.W.2d 66 (Minn.1984), in which failure to 
follow plan evidence of arbitrary action was ruled.

Once a rezoning has been adopted by the legislative body, the planning 
commission may have the authority to approve a development plan for a PUD 
to determine whether it complies with the criteria contained in the ordinance. 
Cheney v. Village 2 at New Hope, Inc. (241 A.2d 81 (Pa. 1968); also see Sheridan 
Planning Comm’n v. Board of Sheridan County Comm’rs, 924 P.2d 988 (Wyo. 
1996) is a leading case. In Cheney the legislative body rezoned a large tract of 
land from low-density residential to a PUD. The planning commission then 
approved a plan for the PUD and issued building permits. The ordinance re-
zoning for the PUD specified allowable uses, maximum densities and heights, 
and a minimum distance between buildings. The state had a zoning act based 
on the Standard Act, and the court held it authorized the creation of a zoning 
district with this mixture of uses. The court approved the delegation of au-
thority to the commission to approve PUDs, even though the zoning statute 
did not specifically authorize this delegation. It held the flexibility needed in 
the administration of PUD regulations required a delegation to the planning 
commission as the most appropriate zoning agency to carry out the review 
process. Notice, however, that the ordinance specifically designated the uses, 
densities, and site development standards that applied to approved PUDs. 

In Lutz v. City of Longview (520 P.2d 1374 (Wash. 1974), however, the court 
invalidated a PUD ordinance that delegated to the planning commission 
the authority to approve a PUD as a floating zone. The court distinguished 
Cheney because in that case the legislative body rezoned the land for a PUD 
and the ordinance delegated only the review of project details to the plan-
ning commission. 

These cases underscore the importance of deciding whether the PUD 
review process is legislative or adjudicative and quasi-judicial. The legisla-

Once a rezoning has been 

adopted by the legislative body, 

the planning commission may 

have the authority to approve a 

development plan for a PUD to 

determine whether it complies 

with the criteria contained in the 

ordinance.
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tive body must have the authority to make the legislative zoning decisions 
concerning the approval of PUDs. This issue also determines which local 
agency can be delegated the authority to process PUD applications. The plan-
ning commission, for example, can decide only questions that are adjudica-
tive or quasi-judicial. Delegation of PUD review authority to the legislative 
body does not necessarily mean a court will characterize the PUD review 
process as legislative, however. A court could hold the PUD review process 
quasi-judicial if the ordinance contains criteria the legislative body applies 
in the review of PUD applications (Dillon Cos. v. City of Boulder, 515 P2d 
627 (Colo. 1973). The referendum power is also implicated here, because 
referenda may be held only on legislative, not administrative, matters.

Whether the PUD review process is held legislative or quasi-judicial may 
depend on how extensively the governing body changes the zoning regula-
tions. In Peachtree Dev. Co. v. Paul (423 N.E.2d 1087 (Ohio 1981), the court was 
asked to rule about the legitimacy of the governing body having approved a 
PUD that significantly departed from the single-family zoning regulations. 
It included multifamily and commercial uses at higher densities than the 
zoning regulations allowed. (See also the cases listed in the sidebar.) The 
court held the PUD approval was a legislative act subject to referendum, and 
that ”the board’s action was the functional equivalent of altering the zoning 
classification of a sizeable section of . . . [the] Township.” 

PUDs can also be approved as conditional uses or special exceptions by 
the board of adjustment or governing body. Cases upheld this delegation 
because they characterized the PUD review process as adjudicative in the 
ordinances under review (Mullin v. Planning Bd., 456 N.E.2d 780 (Mass. App. 
1983);Chandler v. Kroiss, 190 N.W.2d 472 (Minn. 1971); Appeal of Moreland, 497 
P.2d 1287 (Okla. 1972); State ex rel. Marsalek v. Council of the City of South Euclid, 
2006 Ohio LEXIS 2899 (Ohio 2006); compare Cetrulo v. City of Park Hills, 524 
S.W.2d 628 (Ky. 1975)). The approval of a residential density transfer develop-
ment as cluster housing in a subdivision ordinance has also been approved 
(Prince George’s County v. M & B Constr. Co., 297 A.2d 683 (Md. 1972).

An important question is whether the PUD review procedure can be made 
mandatory. A Florida court invalidated a rezoning for a PUD initiated by 
a county that included a detailed site plan showing buildings, uses, and 
densities (Porpoise Point Pt’ship v. St. John’s County, 532 So. 2d 727 (Fla. App. 
1988). The court held that PUD is a voluntary procedure intended to provide 
development flexibility not available in the usual zoning district and that it 
cannot be forced on a developer who simply wants land rezoned.

JUDiciaL Review of Decisions aPPRoving PUDs
In addition to determining compliance with a comprehensive plan when 
this is required, courts review decisions to deny or approve rezonings, 
conditional uses, and other approvals for PUDs to decide whether they 
are an impermissible spot zoning or whether they comply with approval 
standards contained in the PUD ordinance. The standard of review adopted 
by the court is critical in determining whether the decision to approve or 
deny will be upheld.

Legal issues concerning an interpretation of the ordinance are always ques-
tions of law decided by the court. For other issues, the distinction between 
legislative and quasi-judicial decisions determines the standard of judicial 
review. As the Utah court explained: 

This court has long recognized that municipal land use decisions should be 
upheld unless those decisions are arbitrary and capricious or otherwise il-
legal. Indeed, municipal land use decisions as a whole are generally entitled 
to a ”great deal of deference.” However, in specific cases the determination of 
whether a particular land use decision is arbitrary and capricious  has  tradi-

cases conceRning wheTheR 

PUD Review PRocess is heLD 

LegisLaTive oR qUasi-JUDiciaL

Summit Mall Company, LLC, v. Le-

mond, 132 S.W.3d 725 (Ark. 2003) 
(approval of commercial PUD 
held legislative); Blakeman v. Plan-

ning  &  Zoning  Comm’n, 846 A.2d 
950 (Conn. App. 2004) (approval 
of PUD is legislative); State ex rel. 

Helujon, Ltd. v. Jefferson County, 964 
S.W.2d 531 (Mo. App. 1998) (held 
legislative); Todd-Mart, Inc. v. Town 

Bd.  of  Webster, 370 N.Y.S.2d 683 
(App. Div. 1975); State ex rel. Comm. 

for the Referendum of Ordinance No. 

3844-02, 792 N.E.2d 186 (Ohio 
2003) (approval of subsequent 
development as being in compli-
ance with existing PUD standards 
is administrative act not subject 
to referendum); City  of  Waukesha 

v. Town Bd., 543 N.W.2d 515 (Wis. 
App. 1995) (cannot approve PUD 
through conditional use proce-
dure when districts where PUDs 
allowed not legislatively desig-
nated); Sheridan Planning Comm’n 

v. Board of Sheridan County Comm’rs, 
924 P.2d 988 (Wyo. 1996).
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tionally depended on whether the decision 
involves the exercise of legislative, admin-
istrative, or quasi-judicial powers. When a 
municipality makes a land-use decision as 
a function of its legislative powers, we have 
held that such a decision is not arbitrary and 
capricious so long as the grounds for the 
decision are ”reasonably debatable.” When 
a land-use decision is made as an exercise 
of administrative or quasi-judicial powers, 
however, we have held that such decisions 
are not arbitrary and capricious if they are 
supported by ”substantial evidence.” (Bradley 
v. Payson City Corp., 70 P.3d 47, 51 (Utah 2003, 
citations omitted). 

If the PUD application is reviewed 
through a conditional use or similar quasi-
judicial procedure, the usual judicial review 
standards. Review is usually on the record 
by writ of certiorari or something similar. 
Under the usual standards for judicial re-
view, a court will determine whether the 
board had jurisdiction, whether the pro-
ceedings were fair and regular, and whether 
the board’s decision was unreasonable, 
oppressive, arbitrary, fraudulent, without 
evidentiary support, or based on an incor-
rect theory of law (BECA of Alexandria, L.L.P. 
v. County of Douglas by Bd. of Comm’rs, 607 
N.W.2d 459 (Minn. App. 2000)).

The arbitrary and capricious standard does 
not mean courts will always uphold local deci-
sions on PUD applications. They review these 
decisions carefully because PUD ordinances 
contain specific criteria for PUD approval, and 
courts must consider whether these criteria 
have been met by the PUD applicant. There 
is no discretion to deny when the approval 
requirements in the ordinance are specific and 
the applicant has met all of these requirements 
(C.C. & J. Enters., Inc. v. City of Asheville, 512 
S.E.2d 766 (N.C. App. 1999)). 

There is more discretion to reject when the 
ordinance contains generalized health, safety, 
and general welfare requirements (Dore v. 
County of Ventura, 28 Cal. Rptr.2d 299 (Cal. 
App. 1994), which upheld a denial based on 
safety and incompatibility findings)). Courts 
apply these principles to uphold or reject de-
cisions to deny or approve PUD projects. (See 
sidebar for a list of cases on both sides.)

Criteria for approval or denial must be 
contained in the PUD ordinance, and a 
court will reverse a denial of a PUD applica-
tion that is based on criteria the ordinance 
does not include. In RK Dev. Corp. v. City 
of Norwalk (242 A.2d 781 (Conn. 1968); see 

cases UPhoLDing oR ReJecTing Decisions  

To Deny oR aPPRove hUD PRoJecTs

Upholding denial: 

City of Tuscaloosa v. Bryan, 505 So. 2d 330 (Ala. 1987); Dore v. County of 

Ventura, 28 Cal. Rptr. 2d 299 (Cal. App. 1994); Ford Leasing Dev. Co. v. 

Board of County Comm’rs, 528 P.2d 237 (Colo. 1974); Bradley v. Payson City 

Corp., 70 P.3d 47 (Utah 2003) (city council denial of rezoning request valid 
under reasonably debatable standard); Whitesell v. Kosciusko Cty. Bd. of 

Zoning Appeals, 558 N.E.2d 889 (Ind. App. 1990); Croteau v. Planning Bd., 
663 N.E.2d 583 (Mass. App. 1996); Coronet Homes, Inc. v. McKenzie, 439 P.2d 
219 (Nev. 1968); Fallone Props., L.L.C. v. Bethlehem Township Planning Bd., 
849 A.2d 1117 (N.J. App. Div. 2004) (upholding denial for failure to comply 
with open space requirement; conservation easement not enough); Board 

of Supvrs. v. West Chestnut Realty Corp., 532 A.2d 942 (Pa. Commw. 1987); 
Citizens for Mount Vernon v. City of Mount Vernon, 947 P.2d 1208 (Wash. 
1997) (rezoning for commercial PUD held spot zoning).

Reversing denial: 
Woodhouse v. Board of Comm’rs, 261 S.E.2d 882 (N.C. 1980) (applicant satis-
fied ordinance criteria); Ohio Valley Orthopaedics & Sports Med., Inc. v. Board 

of Trustees, 816 N.E.2d 1088 (Ohio App. 2004) (denial of PUD modification 
improperly based on concerns about unknown tenants and traffic flows); 
West v. Mills, 380 S.E.2d 917 (Va. 1989); Old Tuckaway Assocs. Ltd. Partner-

ship v. City of Greenfield, 509 N.W.2d 323 (Wis. App. 1993).

Upholding approval: 

Moore v. City of Boulder, 484 P.2d 134 (Colo. App. 1971) (held not spot 
zoning); Evans v. Teton County, 73 P.3d 84 (Idaho 2003) (change in density 
in PUD complied with zoning ordinance); Davis v. City of Leavenworth, 
802 P.2d 494 (Kan. 1991); I, 964 S.W.2d 531 (Mo. App. 1998) (upholding 
PUD rezoning though county considered economic benefits); Huntzicker 

v. Washington County, 917 P.2d 1051 (Or. App. 1996) (approval complied 
with ordinance); Petersen  v.  City  of  Clemson, 439 S.E.2d 317 (S.C. App. 
1993) (same); Smith v. Georgetown County Council, 355 S.E.2d 864 (S.C. 
App. 1987) (same); McCallen v. City of Memphis, 786 S.W.2d 633 (Tenn. 
1990); Wiggers v. County of Skagit, 596 P.2d 1345 (Wash. App. 1979) (held 
not spot zoning).

Reversing or remanding approval: 

Fort Morgan Civic Ass’n v. Baldwin County Comm’n, 890 So. 2d 139 (Ala. Civ. 
App. 2003) (rejecting decision that parcels were contiguous and could be 
approved as one); Cathedral Park Condominium Comm. v. District of Columbia 

Zoning Comm’n, 743 A.2d 1231 (D.C. App. 2000) (remanding approval for 
failure to give adequate attention to density and open space problems); 
Blagden Alley Ass’n v. District of Columbia Zoning Comm’n, 590 A.2d 139 
(D.C. App. 1991) (remanding approval); BECA  of  Alexandria,  L.L.P.  v. 

County of Douglas, 607 N.W.2d 459 (Minn. App. 2000) (reversing approval 
of PUD with severely restrictive conditions); Springville Citizens for a Better 

Envt. v. City of Springville, 979 P.2d 332 (Utah 1999) (remanding because city 
violated mandatory provisions of ordinance in its approval); Citizens for 

Mount Vernon v. City of Mount Vernon, 947 P.2d 1208 (Wash. 1997) (cannot 
approve PUD that is inconsistent with underlying zoning.
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also cases in sidebar), the governing body denied a PUD because of ”[t]he 
safety for the sake of the children up there; the welfare of the community 
and also the health hazards.” The PUD contained specific site development 
standards for PUD applications but did not contain criteria authorizing denial 
for any of these reasons. The court held the denial was illegal because the 
ordinance did not prohibit PUDs for ”any reason” given by the governing 
body. It was not entitled to substitute ”pure discretion” for ”a discretion 
controlled by fixed standards.“ The reasons given by the governing body 
were vague and uncertain and did not indicate how the applicant failed to 
comply with the ordinance.

PUD regulations often contain purpose clauses that state the purposes 
PUDs are intended to serve. An important question is whether these clauses 
enact substantive requirements that must be met by a PUD application or are 
simply explanatory statements of purpose. In Dupont Circle Citizens Ass’n v. 
District of Columbia Zoning (426 A.2d 327 (D.C. App. 1981), the court held not. 
The ordinance contained a purpose clause stating that PUDs must provide 
an environment and amenities ”superior” to what the zoning regulations 
could provide. This type of purpose clause is sometimes included in PUD 
ordinances. The court held the purpose clause did not enact a ”comparison” 
test that required the commission to make findings of fact in the adjudicative 
PUD review procedures showing the purposes of the ordinance had been 
met. It could support its conclusion that a PUD met the purposes stated in the 
ordinance with ”subsidiary findings of basic facts on material issues” raised 
by the PUD application. (See also C.C. & J. Enters., Inc. v. City of Asheville, 512 
S.E.2d 766 (N.C. App. 1999), in which the court said the city could not deny 
an application that met ordinance standards because of noncompliance with 
statement of ordinance intent; and Smith v. Georgetown County Council, 355 
S.E.2d 864 (S.C. App. 1987),  in which the zoning ordinance did not require 
“public interest” finding). These cases underscore the importance of careful 
drafting of purpose clause language.

amenDmenTs To DeveLoPmenT PLans
Amendments to final development plans are a frequent occurrence for 
PUDs as markets and objectives change. The courts hold that major changes 
in the plan cannot be made administratively but require the same review 
procedure used to approve the PUD initially (Millbrae Ass’n for Residential 
Survival v. City of Millbrae, 69 Cal. Rptr. 251 (1968); City of New Smyrna Beach 
v. Andover Dev. Corp., 672 So.2d 618 (Fla. App. 1996)). The PUD ordinance 
can resolve uncertainties in the amendment process by distinguishing be-
tween minor and major changes and providing that minor changes can be 
made administratively. (But see Bailey v. Zoning Bd. of Adjustment, 801 A.2d 
492 (Pa. 2002) (rule authorizing planning commission to approve “minor 
modifications” not authorized by ordinance). If the PUD was approved 
as a special exception, amendments to the plan can be made in the special 
exception process if the amendment does not authorize a use change that 
requires a rezoning (Chandler v. Kroiss, 190 N.W.2d 472 (Minn. 1971)). A 
use change requires a rezoning. (McCarty v. City of Kansas City, 671 S.W.2d 
790 (Mo. App. 1984). A court can review an amendment to a development 
plan to decide whether it is a reasonable modification of the original plan. 
(Compare Gray  v.  Trustees,  Monclova  Twp., 313 N.E.2d 366 (Ohio 1974), 
which invalidated a legislative amendment that allowed a clubhouse site 
to be used for nonresidential purposes, with Foggy Bottom Ass’n v. District 
of Columbia Zoning Comm’n, 639 A.2d 578 (D.C. App. 1994), which upheld 
a plan amendment by the zoning commission that eliminated a mini-park. 
See also Frankland v. City of Lake Oswego, 517 P.2d 1042 (Or. 1973), which 
held that a sketch plan bound the developer.    
    

PUD DeniaL cases oveRTURneD 

DUe To Lack of oRDinance 

cRiTeRia foR DeniaL

DeMaria v. Enfield Planning & Zon-

ing Comm’n, 271 A.2d 105 (Conn. 
1970); Hall  v.  Korth, 244 So. 2d 
766 (Fla. App. 1971); LaSalle Nat’l 

Bank v. County of Lake, 325 N.E.2d 
105 (Ill. App. 1975); Woodhouse v. 

Board  of  Comm’rs, 261 S.E.2d 882 
(N.C. 1980); Gross Builders v. City 

of Tallmadge, 2005 Ohio App. LEXIS 
3865 (Ohio App. 2005) (city had no 
authority to deny certificate based 
on alleged developer failure to 
comply with comprehensive plan 
since it failed to incorporate the 
plan into its zoning code); Mullins 

v. City of Knoxville, 665 S.W.2d 393 
(Tenn. App. 1983).
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L
ocal governments began incorporating planned unit de-

velopment provisions into zoning ordinances in the 1950s 

and 1960s, sometimes before states had adopted enabling legislation 

expressly permitting the local governments to do so. The rationale 

of the early drafters of PUD ordinances was that it was simply an 

extension of the use of the traditional police power to protect the 

health, safety, and general welfare. Although the courts have sus-

tained the authority to adopt PUD ordinances under the Standard 

Zoning Enabling Act, a substantial number of statutes have now 

adopted legislation authorizing the regulation of PUDs. It ranges 

from brief enabling legislation in some states to detailed legislation 

that specifies procedures and requirements in others.

CHAPTER 6

Planned Unit Development Statutes: 
A State-By-State Summary
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There is no simple formula on 

what to include in state enabling 

legislation. A brief legislative 

delegation of authority to regulate 

PUDs, as some states have done, 

is a minimum.

The first model PUD law was drafted in 1965 by the late Chicago land-use 
lawyer Richard Babcock and other attorneys for a joint project of the Urban 
Land Institute (ULI) and the National Association of Home Builders. The 
model was proposed as a means to use “recent planning innovations” to 
better serve the general objectives of the Standard Zoning Enabling Act and 
to meet new demands for housing. Under the act, local governments were 
granted authority to enact a PUD ordinance that must: 

•	 refer to the state act, 

•	 include a statement of objectives for PUDs designate a local agency to 
review PUDs, and 

•	 provide development standards and procedures for their review and 
approval.

The ULI/Babcock model was enacted almost in its entirety in New 
Jersey and Pennsylvania. There have been difficulties in implementation 
because of its detail. Other states that have adopted PUD legislation in 
varying detail include Arkansas Colorado, Connecticut, Idaho, Illinois, 
Kentucky, Massachusetts, Mississippi, Montana, Nebraska, Nevada, New 
York, and Ohio. Connecticut adopted but later repealed PUD legislation, 
and has adopted a more simplified statute. Enabling provisions in this 
legislation can also be adapted for inclusion in local ordinances if there is 
authority to do so, and this PAS Report has provided examples of where 
this can be done.

This chapter includes summaries of PUD legislation in states that have 
adopted these laws. The statutory summaries and legislation included 
here provide ideas on how to draft enabling legislation if this is consid-
ered necessary. In addition, APA’s Growing SmartSM Legislative Guidebook 
contains model legislation, discussed in Chapter 3, that authorizes PUDs 
as a conditional use and through subdivision. Authorizing PUD through 
the zoning process is preferable if zoning changes will be needed in PUD 
approvals. 

There is no simple formula on what to include in state enabling legisla-
tion. A brief legislative delegation of authority to regulate PUDs, as some 
states have done, is a minimum. Statutes can also specify procedures lo-
cal governments should follow in reviewing and approving PUDs. States 
should probably be careful in specifying what kind of PUDs are allowed, 
however, because local governments need some flexibility in deciding on 
the PUDs they want to approve. Legislation can be most helpful when it 
provides minimal and necessary requirements that local governments are 
required to adopt in their local ordinances. Michigan reenacted PUD legisla-
tion in 2006 that includes provisions on uniformity, phasing, and adequate 
public facilities. The Nevada statute is more helpful than most in providing 
a format for PUD regulation that local governments can adopt.

ArkAnSAS 
Arkansas Code Annotated, Section 14-56-416
Zoning ordinances may provide for “large-scale unified development.”

ColorADo 
Colorado Revised Statutes, Section 24-67-101 et seq.
Colorado’s “Planned Unit Development Act of 1992” enables counties and mu-
nicipalities to authorize PUDs in “order that the public health, safety, integrity, 
and general welfare may be furthered in an era of increasing urbanization and 
of growing demand for housing of all types and design. . . .”

StAte SUmmArieS of PUD legiSlAtion
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Section 24-67-103: Definitions
This section contains definitions of plan, common open space, and planned 
unit development, which means “an area of land, controlled by one or more 
landowners, to be developed under unified control or unified plan of develop-
ment for a number of dwelling units, commercial, educational, recreational, or 
industrial uses, or any combination of the foregoing, the plan for which does 
not correspond in lot size, bulk, or type of use, density, lot coverage, open 
space, or other restriction to the existing land use regulations.”

Section 24-67-104: Authorization Procedure
This section provides that “[a]ny county with respect to territory within the 
unincorporated portion of the county or any municipality with respect to ter-
ritory within its corporate limits may authorize planned unit developments....” 
To do so, a county or municipality must enact a resolution or ordinance that 
refers to this article, outlines objectives of the development, designates a board 
authorized to review PUD applications, sets forth standards of development 
consistent with the provisions of this statute, sets forth the procedures applying 
to the application for, hearing on, and tentative and final approval of PUDs that 
shall afford procedural due process to interested parties, and requires a finding 
by the county or municipality that the PUD plan is in general compliance with 
any master or comprehensive plan for the county or municipality. Authorizing 
resolutions or ordinances must be enacted and amended in accordance with 
other statutory procedures.

Section 24-67-105: Requirements for Enabling Legislation
Authorizing local resolutions and ordinances must set forth standards and 
conditions consistent with the provisions of this section. No PUD may be 
approved without the written consent of the landowner whose properties are 
included within the PUD. The local ordinance must set forth the uses permitted 
and the minimum number of units or acres within a PUD, standards governing 
density or intensity of land use, and information which must be submitted with 
the PUD application. The ordinance may establish the sequence of develop-
ment among the various types of uses and standards for inclusion of common 
open space. Provisions for inclusion of common open space may require the 
landowner to provide for and establish an organization for the ownership and 
maintenance of common open space or require that other adequate arrange-
ments for ownership and maintenance thereof be made. A local government 
may enforce the maintenance obligation. Design, construction, and other 
requirements applicable to a PUD may be different from or modifications of 
the requirements otherwise applicable by reason of any zoning or subdivision 
regulation, resolution, or ordinance of the county or municipality as long as 
such requirements substantially comply with the subdivision statutes and 
appropriate regulations promulgated thereunder. Subdivision regulations 
applicable to PUDs may differ from those otherwise applicable.

Section 24-67-105.5: Requirements for Enabling Legislation
The county planning commission or governing body may request redesign 
of all or any portion of a PUD submitted for approval, but any such request 
must include specific, objective criteria. If the applicant redesigns the PUD 
in accordance with the request, no further redesign shall be required unless 
necessary to comply with a duly adopted county resolution, ordinance, or 
regulation. Any required public hearing on any PUD shall be conducted ex-
peditiously and concluded when all those present and wishing to testify have 
done so. Public hearings must not continue more than 40 days from the date 
of commencement unless the applicant consents in writing to a continuation 
to a specific date. Unless withdrawn by the applicant, any PUD that has been 
neither approved, conditionally approved, nor denied within a time mutually 
agreed to by the county and the applicant at the time of filing shall be deemed 
approved. The county may extend the time period to receive a recommendation 
from an agency to which the PUD was referred, but the extension must not 
exceed 30 days, unless the agency has notified the county that it will require 
additional time to complete its recommendation.

Section 24-67-106: Common Open Areas and Governmental Use
This section specifies that the “provisions of the plan relating to the use of 
land and the location of common open space shall run in favor of the county 
or municipality and shall be enforceable at law or in equity by the county 
or municipality without limitation on any power or regulation otherwise 
granted by law. All provisions of the plan shall run in favor of the residents, 
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occupants, and owners of the planned unit development . . . to the extent 
expressly provided in the plan and in accordance with the terms of the plan” 
and to that extent the provisions can “be enforced at law or in equity by 
residents, occupants, or owners.” With the exceptions listed below, “those 
provisions of the plan authorized to be enforced by the county or municipal-
ity may be modified, removed, or released by the county or municipality[.]” 
No “modification, removal, or release of the provisions of the plan by the 
county or municipality shall affect the rights of the residents, occupants, 
and owners of the planned unit development to maintain and enforce those 
provisions at law or in equity[.]” “[N]o substantial modification, removal, or 
release of the provisions of the plan by the county or municipality shall be 
permitted except upon a finding by the county or municipality, following a 
public hearing called and held in accordance with [statutory] . . . provisions 
. . . that the modification, removal, or release is consistent with the efficient 
development and preservation of the entire planned unit development, 
does not affect in a substantially adverse manner either with the enjoyment 
of land abutting upon or across a street from the planned unit development 
or the public interest, and is not granted solely to confer a special benefit 
upon any person.” 

However, “in the case of any land located within a planned unit development 
that has been set aside for a governmental use or purpose as specified in the 
plan, the plan agreement, or related documents, a governmental entity that 
holds legal title to the land may, with the approval of the county or municipal-
ity in which the land is located, as applicable, and following a public hearing 
called for and held in accordance with [statutory] . . . provisions…[s]ubdivide 
all or any portion of the land[,] [r]emove or release all or any portion of the 
land from any limitations on its use or purpose by the governmental entity 
as specified in the plan, . . . or [s]ell or otherwise dispose of all or any por-
tion of the land.” One or any combination of those three actions “shall only 
be undertaken upon a finding by the county or municipality” following the 
above-mentioned public hearing, “that all or any portion of the land is not 
reasonably expected to be necessary for a governmental use or purpose or that 
the governmental use or purpose will be furthered by disposal of the land.” 
“[T]he future use of all or any portion of the land shall in all other respects 
be consistent with the efficient development and preservation of the entire 
[PUD] and with the plan.” “Residents and owners of the [PUD] may, to the 
extent and in the manner expressly authorized by the provisions of the plan, 
modify, remove, or release their rights to enforce the provisions of the plan, 
but no such action shall affect the right of the county or municipality to enforce 
the provisions of the plan.”

Section 24-67-107: Applicability
This section provides that “[t]he provisions of this article apply to home rule 
municipalities unless superseded by charter or ordinance enactment.” Mu-
nicipalities with previously enacted provisions regarding PUDs may continue 
employing those provisions exclusively. However, municipalities must maintain 
compliance with the subdivision statutes and regulations adopted thereunder. 
Municipalities “may provide for concurrent…processing of [PUD] and subdivi-
sion applications.” “This article shall be liberally construed” to encourage use of 
PUDs . . . although not to the exclusion of other types of developments.

Section 24-67-108: Model Guidelines
This section provides that the department of local affairs must develop model 
resolutions and ordinances to serve as guidelines for counties and municipali-
ties in enacting enabling resolutions and ordinances pursuant to this article.

ConneCtiCUt
Connecticut General Statutes Annotated, Section 8-2a
This section provides that the “zoning commission of each city, town or bor-
ough” may allow cluster development within its zoning regulations.

Section 8-18: Definition of Cluster Development
This section defines “cluster development” to be a building pattern concen-
trating units on a particular portion of a parcel so that at least one-third of the 
parcel remains as open space to be used exclusively for recreational, conserva-
tion, and agricultural purposes except that nothing herein shall prevent any 
municipality from requiring more than one-third open space in any particular 
cluster development.

Colorado is an example of a fairly 

comprehensive statute.
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Sections 8-13b to 8-13l
These sections were repealed in 1985. Connecticut General Statutes Annotated, 
Section 8-2d is a savings clause providing that any local regulations concern-
ing PUD adopted prior to the repeal shall continue to be valid and any PUD 
proposed in accordance with those regulations shall continue to be governed 
by them.

iDAho
Idaho Code Annotated Section 67-6515
This section allows governing boards to arrange by ordinance for the processing 
of PUD applications for areas of land in which a variety of residential, commer-
cial, industrial, and other land uses are provided for under single ownership 
or control. These ordinances may include, but are not limited to, requirements 
for minimum area, permitted uses, ownership, common open space, utilities, 
density, arrangements of land uses on a site, and permit processing.

illinoiS
65 Illinois Compiled Statutes Annotated 5/11-13-1.1
This section allows the corporate authorities of any municipality to provide 
for special uses, including planned developments. A planned development 
may “be permitted only after a public hearing before some commission or 
committee designated by the corporate authorities, with prior notice thereof” 
given in conformance with applicable statutes. A planned development may be 
“permitted only upon evidence that such use meets standards established for 
such classification in the ordinances, and the granting of permission therefore 
may be subject to conditions reasonably necessary to meet such standards.” 
Any proposed planned development “which fails to receive the approval of the 
commission or committee designated by the corporate authorities to hold the 
public hearing shall not be approved by the corporate authorities except by a 
favorable majority vote of all alderman, commissioners or trustees of the mu-
nicipality then holding office.” “[T]he corporate authorities may by ordinance 
increase the vote requirement to two-thirds of all aldermen, commissioners or 
trustees of the municipality then holding office.”

kentUCky
Kentucky Revised Statutes Annotated, Section100.203(1)(e)
This section allows cities or counties to regulate “[d]istricts of special interest 
to the proper development of the community, including, but not limited to, 
exclusive use districts, historical districts, planned business districts, planned 
industrial districts, renewal, rehabilitation, and conservation districts” as well 
as “planned neighborhood and group housing districts.”

mASSAChUSettS
Massachusetts General Laws Annotated, Chapter 40A, Section 9 
This section provides that zoning ordinances must provide for special permits 
allowing specific types of uses in specified districts, including cluster develop-
ments and PUDs as defined in the section. These ordinances must also provide 
that special permits shall lapse within a specified time period not greater than 
two years. Applications for these permits must be filed with the municipal clerk 
and the permit-granting authority. The granting authority must give notice 
and hold a public hearing upon the application within 65 days of its filing, 
and a decision must follow within 90 days of the hearing. Should the grant-
ing authority fail to provide a decision the application is deemed approved if 
statutory notice requirements are met.

miChigAn 
Michigan Compiled Laws, Sections 125.3501, 125.3503, 125.3603
Michigan adopted a PUD law in 2006 for local units of government that reen-
acted existing legislation. The law defines a PUD as “cluster zoning, planned 
development, community unit plan, and planned residential development and 
other terminology denoting zoning requirements designed to accomplish the 
objectives of the zoning ordinance through a land development project review 
process based on the application of site planning criteria to achieve integration 
of the proposed land development project with the characteristics of the project 
area.” The law then provides that “[t]he legislative body may establish planned 
unit development requirements in a zoning ordinance that permit flexibility 

Some states provide limited 

enabling authority.
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in the regulation of land development, encourage innovation in land use and 
variety in design, layout, and type of structures constructed, achieve economy 
and efficiency in the use of land, natural resources, energy, and the provision of 
public services and utilities, encourage useful open space, and provide better 
housing, employment, and shopping opportunities particularly suited to the 
needs of the residents of this state.”

All land-use regulations within a PUD shall be determined by the land-use 
regulations included in the zoning ordinance. A local government may ap-
prove a PUD with noncontiguous open space if requested by a landowner. 
“The PUD regulations need not be uniform with regard to each type of land 
use if equitable procedures recognizing due process principles and avoiding 
arbitrary decisions are followed in making regulatory decisions.” Local PUD 
regulations shall specify the body or official responsible for reviewing and 
approving PUDs, eligibility conditions, review participants, requirements and 
standards for review, and procedures for application, review, and approval. 
Standards included in the ordinance shall be consistent with its purpose and 
the health, safety, and welfare of the community and ensure compatibility 
with adjacent land uses, the natural environment and “the capacities of public 
services and facilities affected by the land use.” PUD requirements may refer-
ence other land development statutes and ordinances. 

At least one public hearing must be held, and the ordinance may provide for a 
preapplication conference before submission of a PUD request and preliminary 
site plans before the public hearing. A decision shall be made a reasonable time 
after the public hearing. A request for approval of a PUD will be approved if 
it is in compliance with the standards stated in and conditions imposed under 
the zoning ordinance and any other laws. “Final approval may be granted on 
each phase of a multiphased planned unit development if each phase contains 
the necessary components to insure protection of natural resources and the 
health, safety, and welfare of the users of the planned unit development and 
the residents of the surrounding area.”

Conditions may be imposed “to insure that public services and facilities 
affected by a proposed land use or activity will be capable of accommodat-
ing increased service and facility loads caused by the land use or activity, to 
protect the natural environment and conserve natural resources and energy, 
to insure compatibility with adjacent uses of land, and to promote the use 
of land in a socially and economically desirable manner.” They must be re-
corded in the record of the approved action and remain unchanged except 
by mutual consent.

The PUD regulations may provide either for amendment of the zoning ordi-
nance by the legislative body or approval by a designated body or official. 
“Final approval may be granted on each phase of a multiphased planned unit 
development if each phase contains the necessary components to insure protec-
tion of natural resources and the health, safety, and welfare of the users of the 
planned unit development and the residents of the surrounding area.” See also 
Section 125.3501, requiring site plan review for PUDs, and Section 125.3603, 
providing that an appeal may be taken to the zoning board of appeals only if 
provided in the zoning ordinance.

miSSiSSiPPi
Mississippi Code Annotated, Section 19-5-10
This act authorizes any county’s board of supervisors to enter into develop-
ment agreements with “developers of a master planned community in order 
to authorize…the master planned community . . . to administer, manage, and 
enforce the land use restriction and covenants, land use regulations, subdivi-
sion regulations, building codes and regulations, and any other limitations 
and restrictions on land and buildings provided in the master plan for the 
master planned community.” Real estate and property owners within the 
master planned community will not be “subject to the county ordinances and 
regulations pertaining to buildings, subdivisions, zoning, the county’s com-
prehensive plan, and any other county ordinances and regulations pertaining 
thereto” so long as the board of supervisors reviews the “master plan for the 
master planned community” and finds that the provisions for regulating the 
subjects listed above are “comparable to, or greater than, similar provisions 
in the ordinances and regulations of the county.” “The term of such a devel-
opment agreement” must be lesser or equal to the greater of 30 years or “the 
number of years allowed in the county’s subdivision ordinance for terms of 

Michigan revised its PUD statute 

in 2006.
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subdivision covenants.” The development agreement must include “a bound-
ary survey made by a registered land surveyor” which will “be recorded in the 
land records of the chancery clerk of the county” and “serve as the description 
of property within the master planned community which shall not be subject 
to the county’s zoning map.”

“The term ‘master planned community’ means a development by one or more 
developers of real estate consisting of residential, commercial, educational, 
health care, open space and recreational components that is developed pursu-
ant to a long range, multi-phase master plan providing comprehensive land 
use planning and stages of implementation and development.” “The real 
estate described in the master plan must consist of at least 3,500 acres. The 
master plan may require that not less than 50 percent of the total dwelling 
units planned for such acreage must be . . . dwelling units within a certified 
retirement community certified by the Mississippi Department of Economic 
and Community Development” or “dwelling units where at least one occu-
pant” is 62 years of age[,] . . . [r]eceives pension income reported on his or her 
most recent federal income tax return filed prior to occupancy[,] or declares 
himself to be retired.” The real estate “must be subjected to a set of land use 
restrictions imposed by deed restriction or restrictive covenant recorded by 
the developer in the land records of the chancery clerk of the county as land 
is developed and sold in phases to users.” These restrictions shall provide for 
“[i]nternal community self-governance by the owners of the property[,] [t]he 
establishment of one or more legal persons endowed with the powers, rights 
and duties to administer, manage, own and maintain common areas, establish 
community activities and enforce the land use restrictions on the common areas 
and private property[,] and [t]he establishment of assessments and lien rights 
to fund amenities, services and maintenance of common areas.” Finally, the 
real estate “must be within the territorial boundaries of one or more public 
utility districts established by the county for the provision of water and sewer 
facilities and water and sewer services.”

The master plan “shall be subject to modification from time to time by the 
original owner or owners of the real estate described in the initial master plan, 
its affiliates, successors or assigns, to meet changing economic and market 
conditions.” “[H]owever, any such modifications in the master plan which 
materially change the regulations, restrictions, covenants and limitations 
pertaining to buildings, subdivisions and land use regulations approved in 
the development agreement, or which significantly change the overall plan 
concept, shall be subject to, and shall not take effect until, approved by the 
board of supervisors of the county.”

montAnA
Montana Code Annotated, Section 76-3-504(2): Authorizing Language
This section authorizes subdivision regulations that promote cluster  
development.

Section 76-3-509: Cluster Development Regulation Requirements
This section provides that “[i]f the governing body has adopted a growth policy 
that meets [statutory] requirements . . . , the governing body may adopt regu-
lations to promote cluster development and preserve open space under this 
section.” Such regulations must “establish a maximum size for each parcel in a 
cluster development[,] . . . establish a maximum number of parcels in a cluster 
development[,] and establish requirements, including a minimum size for the 
area to be preserved, for preservation of open space as a condition of approval 
of a cluster development subdivision under regulations adopted pursuant to 
this section. The regulations must require that open space be preserved through 
an irrevocable conservation easement, granted in perpetuity, as provided [by 
statute]...prohibiting further division of the parcel.”

Such regulations may “establish a shorter timeframe for review of proposed 
cluster developments[,] establish procedures and requirements that provide 
an incentive for cluster development subdivisions that are consistent with 
the provisions of this chapter[,]authorize the review of a division of land that 
involves more than one existing parcel as one subdivision proposal for the 
purposes of creating a cluster development” and “authorize the creation of 
one clustered parcel for each existing parcel that is reviewed as provided [by 
statute].” Such regulations may also establish exemptions from designated 
environmental review and park dedication requirements.

The Montana law authorizes 

cluster development approved as 

a subdivision.
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neBrASkA
Nebraska Revised Statutes, Section 19-4401
This section provides that “[e]very metropolitan-, primary-, and first-class 
city shall have the power to include within its zoning ordinance provisions 
authorizing and regulating planned unit developments within such city or 
within the zoning jurisdiction of such city, except such cities shall not have 
authority to impose such power over organized cities or villages within the 
zoning jurisdiction of such cities. As used in this section, planned unit develop-
ment shall include any development of a parcel of land or an aggregation of 
contiguous parcels of land to be developed as a single project which proposes 
density transfers, density increases, and mixing of land uses, or any combina-
tion thereof, based upon the application of site planning criteria. The purpose 
of such ordinance shall be to permit flexibility in the regulation of land devel-
opment, to encourage innovation in land use and variety in design, layout, 
and type of structures constructed, to achieve economy and efficiency in the 
use of land, natural resources, energy, and the provision of public services and 
utilities, to encourage the preservation and provision of useful open space, 
and to provide improved housing, employment, or shopping opportunities 
particularly suited to the needs of an area.”

Such authorizing and regulating ordinances must establish criteria for the re-
view of proposed developments to ensure that the proposed use is compatible 
with adjacent uses of land and the capacities of public services and utilities 
affected by the development, and to ensure that approval of such develop-
ment conforms to the comprehensive plan and is consistent with public health, 
safety, and general welfare of the city. “Within a planned unit development, 
regulations relating to the use of land, including permitted uses, lot sizes, 
setbacks, height limits, required facilities, buffers, open spaces, roadway and 
parking design, and land-use density shall be determined in accordance with 
the planned unit development regulations specified in the zoning ordinance. 
The planned unit development regulations need not be uniform with regard to 
each type of land use.” The approval procedure for proposed PUDs under the 
PUD ordinance must be “generally similar to the procedures established for 
the approval of zone changes. In approving any planned unit development, a 
city may . . . impose reasonable conditions as deemed necessary to ensure that 
a planned unit development shall be compatible with adjacent uses of land, 
will not overburden public services and facilities, and will not be detrimental 
to the public health, safety, and welfare. Such conditions or agreements may 
provide for dedications of land for public purposes.”

nevADA
Nevada Revised Statutes Annotated, Chapter 278A, Section 278A.010:  
Short Title
“This chapter may be cited as the Planned Unit Development Law.”

Section 278A.020: Legislative Declaration
“The legislature finds that the provisions of this chapter are necessary to further 
the public health, safety, morals and general welfare in an era of increasing 
urbanization and of growing demand for housing of all types and design; to 
provide for necessary commercial and industrial facilities conveniently located 
to that housing; to encourage a more efficient use of land, public services or 
private services in lieu thereof; to reflect changes in the technology of land 
development so that resulting economies may be made available to those who 
need homes; to insure that increased flexibility of substantive regulations over 
land development authorized in this chapter be administered in such a way 
as to encourage the disposition of proposals for land development without 
undue delay, and are created for the use of cities and counties in the adoption 
of the necessary ordinances.”

[Nevada Revised Statutes Annotated, Chapter 278A, Section 278A.030–
278A.060 provide definitions useful for PUD legislation and regulations, 
including Section 278A.040, which defines “common open space”; Section 
278A.050, which defines “landowner”; and Section 278A.060, which defines 
“plan” and “provisions of the plan.”]

Section 278A.065: “Planned Unit Development” defined
“1. ‘Planned unit development’ means an area of land controlled by a landown-

er, which is to be developed as a single entity for one or more planned unit 
residential developments, one or more public, quasi-public, commercial or 

The Nevada law provides a 

comprehensive template for 

local regulation, including local 

procedures.
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industrial areas, or both. 2. Unless otherwise stated, ‘planned unit develop-
ment’ includes the term ‘planned unit residential development.’”

2.  Unless otherwise stated, ‘planned unit development’ includes the term 
‘planned unit residential development.’”

Section 278A.070: “Planned unit residential development” defined
“’Planned unit residential development’ means an area of land controlled 
by a landowner, which is to be developed as a single entity for a number of 
dwelling units, the plan for which does not correspond in lot size, bulk or type 
of dwelling, density, lot coverage and required open space to the regulations 
established in any one residential district created, from time to time, under the 
provisions of any zoning ordinance enacted pursuant to law.”

Section 278A.080: Exercise of Powers by City or County
“The powers granted under the provisions of this chapter may be exercised 
by any city or county which enacts an ordinance conforming to the provisions 
of this chapter.”

general Provisions
Section 278A.090: Specification of Standards and Conditions
“Each ordinance enacted pursuant to the provisions of this chapter must set 
forth the standards and conditions by which a proposed planned unit devel-
opment is evaluated.”

Section 278A.100: Specification of Uses
“An ordinance enacted pursuant to the provisions of this chapter must set 
forth the uses permitted in a PUD.”

Section 278A.110: Specification of Standards for Density  
and Intensity of Land Use
This section provides that municipal PUD ordinances establish standards for 
density or intensity of land use which recognize that density or intensity of 
use allowable under the otherwise applicable zoning ordinance may not be ap-
propriate in a PUD. Standards may be varied in consideration of common open 
space, the “location and physical characteristics” of the PUD site, the “location, 
design and type of dwelling units[,]” and the “criteria for approval of a tentative 
map of a subdivision pursuant to [statute].” This section also allows departures 
from the density or intensity of use established for the PUD in individual sec-
tions of a PUD proposed to be developed over a period of years.

Section 278A.120: Common Open Space: Amount and Location
This section provides that the PUD ordinance should provide that any com-
mon open space be “set aside for the use and benefit of the residents or own-
ers of the development” and “include provisions by which the amount and 
location of any common open space is determined and its improvement and 
maintenance secured.”

Section 278A.130: Common Open Space: Dedication of Land;  
Development to be Organized as Common-Interest Community
This section requires that PUD ordinances provide “that the city or county 
may accept the dedication of land or any interest therein for public use and 
maintenance,” but that such ordinances cannot require that land be “dedicated 
or made available to public use” as “a condition of the approval of a [PUD].” 
If land is set aside for common open space, the PUD must be “organized as a 
common-interest community in one of the forms permitted by statute.”

Section 278A.170: Common Open Space: Procedures for  
Enforcing Payment of Assessment
This section makes “procedures for enforcing payment of an assessment for the 
maintenance of common open space provided” by statute “available to orga-
nizations for the ownership and maintenance of common open space “entitled 
to receive payments from owners of property for such maintenance.…”

Section 278A.180: Common Open Space: Maintenance by City or County 
upon Failure of Association or Other Organization to Maintain; Notice; 
Hearing; Period of Maintenance
This section establishes a procedure in the event “the association for the com-
mon-interest community or another organization” formed “to own and maintain 
common open space . . . fails to maintain the common open space in a reasonable 
order and condition in accordance with the plan. . . .” In that case, “the city or 
county may serve written notice upon that association or other organization or 
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upon the residents of the [PUD], setting forth the manner in which the association 
or other organization has failed to maintain the common open space in reason-
able condition.” The notice must state the “date and place of a hearing” on the 
matter. The section provides a procedure by which the city or county “may enter 
upon the common open space and maintain it” and continue to do so until “the 
association or other organization or the residents of the [PUD] . . . show cause 
why the maintenance by the city or county need not” continue.

Section 278A.190: Common Open Space: Assessment of Costs of Maintenance 
by City or County; Lien
This section states that the “total cost of the maintenance undertaken by the 
city or county” must be “assessed ratably against the properties within the 
[PUD] that have a right of enjoyment to the common open space” and that the 
city or county must file a notice of lien on those properties in the appropriate 
recorder’s office “at the time of entering upon the common open space to 
maintain it. . . .”

Section 278A.210: Public Facilities
This section states that the “authority granted a city or county by law to es-
tablish standards for” public facilities “applies to such improvements within 
a [PUD], but the “standards applicable to a [PUD] may be different from or 
modifications of the standards or requirements otherwise required of subdivi-
sions which are authorized under an ordinance.”

Section 278A.220: Evaluation of Design, Bulk and Location of Buildings; 
Unreasonable Restrictions Prohibited
This section provides that ordinances enacted pursuant to this chapter “set forth 
the standards and criteria by which the design, bulk and location of buildings 
is evaluated.” Any standards for any feature of a PUD must be set forth in a 
manner that provides sufficient criteria for the evaluation of specific PUD 
proposals and does not “unreasonably restrict the ability of the landowner to 
relate the plan to the particular site and to the particular demand for housing 
existing at the time of development.”

minimum Standards of Design
Section 278A.230: Adoption by Ordinance
This section allows PUD ordinances to “contain the minimum design stan-
dards set forth in Nevada Revised Statutes Annotated, Sections 278A.240 to 
278A.360.

Sections 278A.240 to 278A.360
These sections contain minimum design standards to govern types of units, 
minimum site area, drainage, fire hydrants, fire lanes, exterior lighting, mainte-
nance and use of jointly owned areas, parking, setback, sanitary sewerage, and 
construction, design, names, numbers and signs for streets within a PUD.

Section 278A.370: Utilities
This section provides that the “installation and type of utilities shall comply 
with the local building code or be prescribed by ordinance.”

enforcement and modification of Provisions of Approved Plan
See Pennsylvania Statutes Annotated, Title 53, Section 10706 (below).

Procedures for Authorization of Planned Development
Section 278A.430: Applicability and Purposes of Nevada Revised Statutes, 
Sections 278A.440 to 278A.490, inclusive
“In order to provide an expeditious method for processing a plan for a [PUD] 
under the terms of an ordinance enacted pursuant to the powers granted un-
der this chapter, and to avoid the delay and uncertainty which would arise if 
it were necessary to secure approval by a municipality of local procedures of 
a plat or subdivision or resubdivision, as well as approval of a change in the 
zoning regulations otherwise applicable to the property, it is hereby declared 
to be in the public interest that all procedures with respect to the approval or 
disapproval or a [PUD] and its continuing administration be consistent with 
the provisions set out in NRS 278A.440 to 278A.590, inclusive.”

Sections 278A.440 through 278A.470
See Pennsylvania Statutes Annotated, Title 53, Section 10707 (below).

Section 278A.480: Public Hearing; Notice; Time Limited for Concluding 
Hearing; Extension of Time
Pennsylvania Statutes Annotated, Title 53, Section 10708 (below).
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Sections 278.490 through 278A.510
Pennsylvania Statutes Annotated, Title 53, Section 10709 (below).

Section 278A.520: Status of Plan After Tentative Approval; Revocation of 
Tentative Approval
See Pennsylvania Statutes Annotated, Title 53, Section 10710 (below).

Proceedings for final Approval
Sections 278A.530 through 278A.590
See Pennsylvania Statutes Annotated, Title 53, Section 10711 (below).

new JerSey 
New Jersey Statutes Annotated, Sections 40:55D-45 to 40:55D-45.8
The New Jersey statutes contain enabling legislation for municipally autho-
rized PUDs. The statute provides that every ordinance pursuant to this article 
providing for PUDs must require the municipal planning board to adopt five 
findings of fact and conclusions before approving PUDs: 

Departures from zoning regulations must conform to zoning ordinance 
standards. 

Common open space amounts, locations, and purposes must be adequate and 
maintenance of such space must be provided for. 

The development proposal must accommodate public services, transportation, 
light and air, recreation, and visual enjoyment. 

The proposal must not be likely to have an unreasonably adverse impact on 
the area in which it will be developed. 

Proposals contemplating construction over a period of years must protect 
the interests of the public and of the residents, occupants, and owners of the 
proposed development in the total completion of the development.

Proposed developments must include a general development plan for the plan-
ning board’s review. These plans contain the permitted number of dwelling 
units, the amount of nonresidential floor space, the residential density, and the 
nonresidential floor area ratio for the development. The time period during 
which the general development plan will be in effect must be determined in 
light of the plan’s specifications, prevailing economic conditions, the timing 
schedule to be followed, the developer’s capability and likelihood of completing 
the proposed development in a timely fashion, and any conditions attached 
to the plan’s approval.

General development plans may include several additional elements. These 
include, but are not limited to, a general land-use plan, a circulation plan, an 
open space plan, a utility plan, a storm water management plan, an environ-
mental inventory, a community facility, a housing plan, a local service plan, a 
prospective fiscal report, a proposed timing schedule, and a municipal devel-
opment agreement between the municipality and the developer.

Any developer of a parcel of land greater than 100 acres in size may submit 
a general development plan for a PUD for the planning board’s review. The 
planning board must grant or deny general development plan approval within 
95 days of the plan’s submission or approval will be deemed granted. Once a 
general development plan has been approved, it may be amended or revised 
only upon application by the developer and approval by the planning board. 
Approval must be obtained for modification of the proposed timing schedule; 
the planning board must review proposed modifications in light of the factors 
delineated in the act. The developer must also get the approval of the planning 
board if it wishes to make any variation in the location of land uses within 
the PUD, or increase the density of residential development or the floor area 
ratio of nonresidential development in any section of the PUD subsequent to 
approval of the general plan. Certain minor changes in the development plan 
do not require the planning board’s approval.

The developer must notify the local government administrative officer by certi-
fied mail upon the completion of each phase of the development. Should the 
developer fail to complete any phase of the development within eight months 
of the date provided for in an approved plan, or if at any time the municipality 
has cause to believe that the developer is not fulfilling his obligations pursuant 
to the approved plan, the municipality must notify the developer by certified 
mail and conduct a hearing to determine whether the developer is in violation 
of the approved plan. The municipality may then terminate the approval of 

New Jersey and Pennsylvania 

adopted the ULI model law in full.
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the general development plan if it finds good cause to do so. Likewise, the 
municipality has cause to terminate general development plan approval if 
the developer fails to apply for preliminary approval of the PUD within five 
years of the date upon which the general development plan was approved. 
Approval of a general development plan terminates with the completion of 
the development.

new york
New York Town Law, Section 261-C, and New York Village Law, Section 
7-703-A, and New York General City Law, Section 81-F
These laws provide that these local governments may utilize zoning legisla-
tion to implement procedures and requirements for PUDs in furtherance of 
the town comprehensive plan and zoning provisions.

New York Town Law, Section 278
[Similar authorization is contained in New York General City Law, Section 37, 
and New York Village Law, Section 7-738]

This section authorizes the approval of cluster development during the subdi-
vision review process. Cluster development is defined as “a subdivision plat 
or plats, approved pursuant to this article, in which the applicable zoning 
ordinance or local law is modified to provide an alternative permitted method 
for the layout, configuration and design of lots, buildings and structures, 
roads, utility lines and other infrastructure, parks, and landscaping in order 
to preserve the natural and scenic qualities of open lands.”

The law states that “[t]he purpose of a cluster development shall be to enable 
and encourage flexibility of design and development of land in such a man-
ner as to preserve the natural and scenic qualities of open lands.” The plan-
ning board may approve a cluster development after a public hearing if the 
development will benefit the town and meet any criteria contained in a local 
cluster housing ordinance. The board may attach conditions on the owner-
ship, maintenance, and use of open space in order to insure the preservation 
of the natural and scenic qualities of such land. “A cluster development shall 
result in a permitted number of building lots or dwelling units which shall in 
no case exceed the number which could be permitted, in the planning board’s 
judgment, if the land were subdivided into lots conforming to the minimum lot 
size and density requirements of the zoning ordinance or local law applicable 
to the district or districts in which such land is situated and conforming to all 
other applicable requirements.” 

The plat is to be recorded and may include “areas within which structures may 
be located, the height and spacing of buildings, open spaces and their landscap-
ing, off-street open and enclosed parking spaces, streets, driveways and any 
other features required by the planning board. In the case of a residential plat 
or plats, the dwelling units permitted may be, at the discretion of the planning 
board, in detached, semi-detached, attached, or multi-story structures.”

ohio

Ohio Revised Code Annotated, Section 303.022 (counties) and  
Section 510.021 (townships)
These sections contain enabling legislation for PUDs. They may be established 
or modified through zoning resolutions or amendments. PUD regulations must 
“apply to property only at the election of the property owner” and “include 
standards to be used . . . in determining whether to approve or disapprove 
any proposed development” within the PUD. Zoning regulations, subdivision 
regulations, and platting regulations “may vary” within a PUD “in order to 
accommodate unified development and to promote the public health, safety, 
and morals, and the other purposes of this section.” There are four different 
ways in which PUD may be established. One is through the adoption of a 
conditional use. The other three are as follows:

Subsection (A) 
The county or township may adopt PUD regulations which “establish standards 
that will apply to property that becomes part of a [PUD.]” Property owners 
electing to have PUD regulations apply to their property must “apply to have 
the zoning map amended pursuant to” the statute that authorizes a rezone 
of their property as a PUD, which will no longer be subject to any previously 
applicable zoning regulations. Once property has been rezoned, “subsequent 
development” must comply with regulations adopted for the PUD by the 

The New York law also 

authorizes the approval of cluster 

development as a subdivision.
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county or township. “[A]ny approval or disapproval of subsequent use or 
development of property in a [PUD] as being in compliance with regulations 
established as authorized by this division shall not be considered to be an 
amendment or supplement” to a county zoning ordinance but may be appealed 
under the administrative procedures act.

Subsection (B)
The county or township may adopt regulations for individual PUDs. Upon 
application for PUD status, the board of county commissioners may grant that 
status and adopt “regulations as part of that same procedure that will apply only 
to that [PUD].” A PUD must comply with these regulations and not any other 
regulations, compliance to be determined by the county or township. “[A]ny ap-
proval or disapproval of subsequent use or development of property in a [PUD] 
as being in compliance with regulations established as authorized by this division 
shall not be considered to be an amendment or supplement” to a county zoning 
ordinance but may be appealed under the administrative procedures act.

Subsection (C)
The county or township may adopt PUD regulations and amend the zoning 
map to rezone the property as a PUD. Any “other zoning regulations and zoning 
district that exist at the time a [PUD] district is established . . . continue to apply 
within the [PUD] district unless the board or the county zoning commission 
approves an application of an owner of property within the district to subject 
the owner’s property to [PUD] regulations under this division.” Applications 
must include a “development plan that complies with the [PUD] regulations.” 
Whether the application and plan comply with these regulations is determined 
by the county or township. This determination is appealable under the admin-
istrative procedures act. (See Meck and Pearlman 2006, Section 11.25).

See also Ohio Revised Code, Chapter 349, which authorizes the establishment 
of a New Community Organization

PennSylvAniA
Purdon’s Pennsylvania Statutes and Consolidated Statutes Annotated, Title 
53, Sections 10701–10713

Section 10701: Purposes
This section sets out the purposes of Pennsylvania’s PUD statute. In drafting 
the statute the legislature intended to encourage flexible land use to meet 
growing demand for housing with varieties of dwelling type. The legislature 
also intended to foster the conservation of common open space. The statutes 
were also drafted to provide for the timely implementation of PUDs and the 
objective evaluation of proposed development plans.

Section 10702: Grant of Power
This section grants the governing body of every municipality the power to enact, 
amend, and repeal provisions within a zoning ordinance fixing standards and 
conditions for planned residential development” (PRD). The governing body of a 
municipality may approve, modify, or disapprove any PRD plan or delegate those 
powers to the planning agency. PRD provisions must specify which body will 
administer them, set forth PRD regulations and specify procedures for PRD appli-
cations as well as hearings for both tentative and final approval of PRD plans.

Section 10702.1: Transferable Development Rights
This section enables municipalities to incorporate provisions for transferable 
development rights in PRD ordinances.

Section 10703: Applicability of Comprehensive Plan and Statement of 
Community Development Objectives
This section provides that PRD regulations shall be “based on and interpreted 
in relation to the statement of community development objectives of the zon-
ing ordinance and may be related to either the comprehensive plan for the 
development of the municipality prepared under the provisions of this act or 
a statement of legislative findings.” Each PRD application must also be “based 
on and interpreted in relation to the statement of community development 
objectives, and may be related to the comprehensive plan, or shall be based on 
and interpreted in relation to the statement of legislative findings.”

Section 10704: Jurisdiction of County Planning Agencies
This section provides that counties adopting PRD provisions must send every 
municipality within the county a certified copy of such provisions and any 
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subsequent amendments. County authority to adopt PRD provisions may 
“not supersede any local planned residential development, zoning or subdi-
vision and land development ordinance” adopted by a municipality within 
that county. However, any application for tentative approval of a PRD plan 
submitted to a municipality must be forwarded to the county planning agency 
for a recommendation.

Section 10705: Standards and Conditions for  
Planned Residential Development
This section provides that PRD regulations shall specify standards, conditions, 
and regulations to be used in evaluating proposed PRDs and sets requirements 
for PRD regulations. They specify the manner in which PRD provisions must 
regulate permissible uses, timing of development, density of land use, intensity 
of land use, common open space and its maintenance, building standards and 
provision of water. It also outlines the procedure to be followed by the mu-
nicipality should the “organization established to own and maintain common 
open space . . . fail to maintain the common open space in reasonable order 
and condition in accordance with the development plan.”

Section 10706: Enforcement and Modification of Provisions of the Plan
This section provides that “the enforcement and modification of the provi-
sions of the development plan as finally approved…be subject to” several 
requirements. The development plan’s provisions relating to the use, bulk and 
location of buildings, common open space, and intensity of use or density of 
residential units must run in favor of the municipality. Express provisions of 
the development plan must run in favor of the PRD residents. It also details the 
circumstances under which the municipality may modify, remove, or release 
its right to enforce development plan provisions as well as the circumstances 
under which the PRD residents may modify, remove, or release their rights to 
enforce development plan provisions.

Section 10707: Application for Tentative Approval of  
Planned Residential Development
This section provides that all procedures for “the approval or disapproval of a 
development plan for a [PRD] and the continuing administration thereof…be 
consistent with” several provisions. The section details the required contents 
of a PRD application for tentative approval, including a form consistent with 
municipal PRD provisions enacted pursuant to the statute, technical infor-
mation, and a statement explaining why a PRD is in the public interest and 
consistent with the municipality’s comprehensive development plan. It also 
provides that the “application for tentative and final approval of a develop-
ment plan for a [PRD] prescribed in this article shall be in lieu of all other 
procedures or approvals. . . .”

Section 10708: Public Hearings
This section requires that “a public hearing pursuant to public notice on said 
application shall be held by the governing body or the planning agency, if desig-
nated, in the manner prescribed [by statute] within 60 days after the filing of an 
application for tentative approval” of a PRD. “The governing body or the plan-
ning agency may continue the hearing from time to time, and where applicable, 
may refer the matter back to the planning agency for a report, provided, however, 
that . . . the public hearing or hearings shall be concluded within 60 days after 
the date of the first public hearing.” It also authorizes the municipality to offer 
mediation to aid completion of proceedings authorized by the statute.

Section 10709: The Findings
This section provides that the governing body or planning agency “within 60 
days following the conclusion of the public hearing provided for in this article 
or within 180 days after the date of filing of the application, whichever occurs 
first, shall, by official written communication, to the landowner,” either grant 
tentative approval, grant tentative approval subject to specified conditions, or 
deny tentative approval to the development plan. The grant or denial must 
include “findings of fact related to the specific proposal” and reasons for the 
grant or denial. A grant of tentative approval may include “the time within 
which an application for final approval of the development plan” or part 
thereof “shall be filed.”

Section 10710: Status of Plan After Tentative Approval
This section provides that a grant of tentative approval shall “be deemed an 
amendment to the zoning map, effective upon final approval, and shall be 



Chapter 6. Planned Unit Development Statutes: A State-By-State Summary  131   

noted on the zoning map.” Tentative approval does not “qualify a plat of the 
[PRD] for recording nor authorize development or the issuance of any build-
ing permits [but may not be] impaired by action of the municipality pending 
[application for final approval], provided applications are filed . . . within the 
periods of time specified in the official written communication granting tenta-
tive approval.” Should the landowner elect to abandon the development plan 
after tentative approval is granted or fail to apply for final approval within the 
required time period, tentative approval will be deemed revoked.

Section 10711: Application for Final Approval
This section provides that the application for final approval of a develop-
ment plan shall “be made to the official of the municipality designated by the 
ordinance and within the time or times specified by the official written com-
munication granting tentative approval.” It outlines the required contents of 
the application for final approval, procedures for its review, the landowner’s 
remedies if the plan is rejected, and the effect of the landowner’s abandonment 
of the plan after final approval.

Section 10712: Repealed

Section 10712.1: Jurisdiction
This section gives district justices initial jurisdiction over enforcement pro-
ceedings. 

Section 10712.2: Enforcement Remedies
This section provides that anyone found liable to a municipality in civil court 
for violating PRD provisions must pay a judgment of not more than $500 plus 
court costs and attorney’s fees. Each day a violation persists will constitute a 
separate violation unless the district justice determining that there has been 
violation determines the violation was committed in good faith, in which case 
the violating party will have five days to remedy the violation, after which each 
additional day the violation persists will constitute a separate violation.

Section 10713: Compliance by Municipalities
“Municipalities with [PRD] ordinances shall have five years from the effective 
date of this amendatory act to comply with the provisions of this article.”

virginiA
Virginia Code Annotated, Section 15.2-2286.1
This section applies to any county or city that had a population growth rate 
of 10 percent or more since the next-to-latest decennial census but excludes 
any county or city with a density of more than 2,000 people per square mile. 
It authorizes standards, conditions, and criteria for clustering of single-family 
dwellings and open space preservation in zoning or subdivision ordinances 
that apply to at least 40 percent of the unimproved land in residential and 
agricultural zoning districts. The governing body may include provisions to 
ensure quality development, preservation of open space, and compliance with 
the comprehensive plan and land-use ordinances. Density calculations shall be 
be based on the criteria contained in applicable land-use ordinances.

Development of cluster housing is permitted by right under the subdivision 
ordinance, and approval shall be by administrative staff without a public 
hearing. A special exception or special or conditional use shall not be required. 
Ordinances may also provide for cluster housing at a greater density calcula-
tion than that permitted by the applicable land-use ordinance, either by right 
or with approval as a special exception, special or conditional use permit, or 
rezoning.

The Virginia law is a cluster 

development law that emphasizes 

the preservation of open space.
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