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In this paper I study Demotic Egyptian legal instruments in the Ptolemaic period,
focusing on one type of contract, the so-called witness-copy contract in which a certain
number of witnesses wrote out a full copy of the contractual agreement drawn up by a
professional scribe. This type of Egyptian contract has been well studied by Depauw
(1999), and the decline in the use of this form of agreement has been explained as related
to the relative cost of drawing up the document compared to other forms of contracts, and
specifically to the cost of increased labor and material costs relative.' It surely used up
considerably more papyrus and scribal time. The costs of these are unknown, but even if
papyrus was inexpensive, writing two large documents, it is supposed, must have cost
more than writing one of them.” I offer support for this idea of decline in the use of the
longer form by setting Egyptian contract making within the framework of Transaction
Costs Economics (TCE).” But I shift the focus away from labor and material cost (both
of which are not easy to measure) and concentrate on enforcement costs. TCE has been
commonly used in the modern analysis of transactions but it equally, mutatis mutandis,
has a valid place in understanding contracting and governance in the ancient world.

There are several important observations in the TCE literature that are relevant for
understanding contracts in an ancient economy. Among them are the fact that the costs of
transactions were positive, planning for contingencies regarding future events was
difficult, there were problems in mutual description of the world between the contracting
parties, i.e. the “bounded rationality problem,” and, finally, that it was difficult for a third
party enforcer to determine the exact nature of an agreement.” The structure of

governance, then, matters for lowering the cost of contracting. Ancient Egyptian



contracts show a long evolution from the 8" century BC onward as Brian Muhs discusses
elsewhere in this volume. The witness copy type of contract is one such contract with a
long history that became obsolete in the third century BC. I argue here that Ptolemaic
governance of Egyptian contracts is the explanation behind this desuetude.

The witness copy document

An ancient method of validating private agreements in Egyptian law involved witnesses
to the agreement writing out a copy of the contract after the professional scribe had
recorded the main text. There are thirty examples of this contract type, the first dating to
the very beginning of the use of Demotic in 644 BC. The last example is dated 213 BC,
and most of the examples are bunched together between the mid 4™ and mid 3d century
BC. These documents were part of the temple-based scribal tradition, perhaps originally a
Theban scribal tradition specifically, that continued in the Ptolemaic period. One family
archive from Edfu (P. Hausw.) preserves three examples of the third century BC. The
lumping of the evidence in Upper Egypt may simply be the product of archive
preservation of course. But the texts contrast with the preponderance of private contracts
from the Ptolemaic period in being large texts with several copies of the contract written
side by side.

More normative types of contract, however, simply listed the names of sixteen
witnesses on the back of the main text of the agreement. The witness lists names were
sometimes written in the hand of the witnesses themselves. At other times, they appear to
have been written in a single hand, presumably by the scribe of the instrument. This
raises an important if still unanswered question, how were the witnesses to contract

related to the parties to the contract? The large number of witnesses probably served as a



means to publicize the agreement. The majority of the witness copy documents also have
a full list of witness names on their versos. It is right to think of these contracts as
designed to impress.” The continuing use of the older witness copy form is probably to be
explained by a cultural preference and the conservative nature of recording contracts in
general. The securitization of these kinds of contract by the community, represented by
the scribe who was authorized by a local temple, and the witnesses to the agreement, is,
in my view, an indication of state weakness. The Egyptian contracts, in other words,
emphasize self-help. Public witnessing of contracts was an essential element of their
validity even in the Ptolemaic period. But the Ptolemaic system was more centralized and
bureaucratic, attempting to remove, not fully successfully, some of the patrimonial
features of the ancient Egyptian state. That process of centralization included registering
and adjudicating disputes within the new state system, and new forms of public contract
written by the agoranomos, a state-authorized notary scribe.

There have been many explanations for both the large number of witnesses to
Egyptian contracts and specifically the reasons for copying out the text that the
professional scribe had written. Copying the text of the professional scribe may have
functioned as one method of instruction for younger scribes.’ The copying out of the text
might have also served as a measure of additional validation of the agreement. Demotic
contracts, although they show regional variety and even the personal preference of the
scribe, were, as far as the evidence permits, essentially standardized throughout Egypt in
their structure, i.e. in the legal formulae and so on (Zauzich 1968). Normative, formal
contracts in the Ptolemaic period drawn up by temple scribes were generally long and

narrow, but more informal agreements in much shorter format could also be drawn up.



We know nothing about relative costs but it is generally presumed that the long formal
contracts were more expensive. I myself see no reason to make this presumption; there is
no evidence as far as I know that labor of any guide was calculated per time. Written
records of contracts really do appear to have been a feature of everyday life of Ptolemaic
Egypt. We have not just a large number of actual contracts, but an even greater number of
contracts documented in secondary ways, e.g. the archival registers of contracts
summarized by local records offices.’

Moreover, in some cases low-level temple servants used private instruments for
the sale of very small plots of land. That would suggest that such instruments were
widely used.® Certainly the formal contracts were more likely to have been drawn up
when real property was the subject of the transaction. Land sales, for example, were
generally elaborate documents of the so-called broad type, consisting of a few very long
lines that produced remarkably large texts. In one case, a sale document that included
both the sale and cession, and five witness copies of each, was 4.3 meters in length with.’
Yet other contracts from the same family archive from Edfu, in one case even written by
the same scribe in the same year, are normative sales and not witness copy documents.
One attractive idea suggested by Depauw (1999:102) is that in some cases, stronger
family ties between the parties influenced the choice of witness copy or normative
contract. Stronger social ties did not require stronger securitization. This fits nicely with
the idea that witnessing and self-help were vital aspects of securing transactions in
Egyptian law. Could it be that we are dealing with different types of transactions, in some

cases first time sales in other cases secondary transfers?



Contract costs

The full analysis of transaction costs would require us to know about the ex ante cost of
how the bargaining between the parties, including information costs, the costs of drawing
up the instrument, and the costs of enforcing the agreement ex post. We do not have such
information from the Ptolemaic period. It is unclear to what extent Ptolemaic governance
altered ex ante instrumental costs. In some areas of private contracting, bargaining “in the
shadow of the law” increased.'® The sale tax, for example, which was originally 5%
increased to 10% of the value by 171 BC."" Scribal fees had to be paid and witnesses to
the agreement may also have been paid.'? Costs associated with the litigation in terms of
time and money, the writing of petitions all of these added to the cost of transactions even
if we can only measure them qualitatively.

The Ptolemaic state

The historical context of the formation of the Hellenistic states was the increasing
commercialization of the Mediterranean, increased competiveness between states,
including war, and the introduction of new fiscal institutions into local economies. The
most important of these were banks and coinage. Bureaucratic centralization and new
state institutions, including the bureaucratic structure itself, took time to establish.
Economic change, to borrow from Jack Goldstone, was not linear nor was the switch
from Demotic to Greek language contracts. The Ptolemies brought to the new state a
different mentality than had existed before, driven by the engine of war but contained by
the institutional history of Egypt. The “structural tension” (Bingen) created by the co-

existence of new state fiscal institutions and ancient macro-social patterns also created a



transaction cost gradient between an increasing hellenized bureaucracy and an ancient
form of contracting. Cheaper and more efficient contract forms existed alongside more
archaic forms, and Demotic existed side by side with the Greek language as the two
languages of contract. Gradually, however, the bilingual family archives disappear
(Clarysse 2010) and Greek dominated as a language of contracts. Yet Demotic persisted,
at least in a couple of towns into the Roman period. The decline in the use of witness
copy texts should be viewed through the broader framework of the incorporation of
demotic instruments into Ptolemaic governance. And, more importantly, it marks an
important shift in governance. Increasingly, the Ptolemaic state served as third party
guarantors of contract and in adjudication of disputes.

Demotic contracts and their (slow) evolution

Several hundred private contracts (sales, leases, loans) written in demotic Egyptian
survive from the Ptolemaic period. They represent a tradition of contract making that
dates back to the Saite Dynasty (664-525 BC) when the demotic language and script were
introduced as the standard language of administration and of contract. Demotic contracts
continued to be used in the Ptolemaic period by those associated with Egyptians temples
in parallel to newer Greek forms."

It has been argued that the Demotic language in legal contracts represents a
conservative, standardized, highly formal writing system, consistently filtering out, for
example, Greek loan words that were likely to have been a part of the spoken language.'*
This cautious, temple-based carrier of Egyptian civilization, universalized as the script of
state power under the Saite kings in the 7" and 6™ centuries BC, existed side-by-side with

Greek, the new language of state power. "Demotic behaves as if," John Ray argued,



"Greek hardly existed." Scribal practice was conservative. Thus the real Demotic sale
contract, conveying property rights from one party to another, preserves this older
conception of sale, with heavily redundant formula, as two transactions
(acknowledgement of receipt of price by the purchaser, cession of rights and promise to
defend title by vendor).

The Egyptian language, Egyptian culture and Egyptian contractors did not vanish.
Rather, as John Ray has cogently argued (1994a:255), the "ruling classes," in which
Egyptians increasingly played important roles, adopted Greek, and this altered how
contracts were made and recorded. The boundaries between Greek and Demotic contracts
were not rigid. Egyptian scribes certainly occasionally borrowed new language from
Greek contracts. “Yours is the approach to the property, both coming and going...” one
of the final clauses at the end of a cession instrument, for example, (P. BM 10616,
Fayyum, 244/243 BC; Glanville 1932:160), translated into demotic Egyptian the Greek
phrase glcodoc kol £€odoc. This was no doubt borrowed from standard phraseology in
Greek property sale contracts, but not, apparently, widely. The introduction of the phrase
into this demotic text may be merely scribal preference under the influence of Greek
practice. The mention of a “trustee” (demotic “rb¢), a third party who kept a contract in
his possession to ensure the enforcement of a contract, while specifically only
documented in a few instances, was a regular feature of Greek contracts. Contracts were
kept by a third party, the sungraphophylax, or sumbolophylax in the case of official
contract like tax farming agreements'’. Third party securitization was also a standard
feature in certain types of labor contract and agreements to make payments to the state

(de Cenival 1973). The popularity of autograph confirmations in Demotic texts, a



tradition that goes back to the seventh century BC, during the second century BC appears
to mirror their popularity in Greek contracts of the period.'

Moreover, at least some Demotic contracts reflect an increase in market activity.
One famous third century BC text provides us with details of the purchase of priestly
offices and real property, probably seized by the state, by the auction process.'” A
Demotic property transfer document formerly in Boston and now in Berkeley dating to
175 BC shows that in this case a considerable amount of land had been purchased (in the
main purchased jointly with others), some specifically referring to the public auctions as
the means of acquisition by a man before being subsequently transferred to his son.'® As
so often with documentary papyrology, drawing wider conclusions from one text is
impossible. The Berkeley text gives the impression of a market in real property, beyond
intra-family transfers, and a market created in part by the use of public auctions. The
problem is, we cannot know how extensive the market alienability of land was. Despite
the appearance of openness and a “free market,” public auctions do not necessarily imply
openness. Indeed, there is good evidence that auctions were used as another method of
assigning

New types of contracts written in Demotic also appear. One of the most intriguing
is represented by a group of four Demotic documents, part of an archive a merchant
living in the environs of the ancient Egyptian capital of Memphis. These texts have been
interpreted in various ways, some arguing that they are loans, some that they are grain
sales with deferred delivery.'” The former is well documented in both languages, the
latter much more so in Greek. These contracts were written in Demotic and drawn up by

scribes attached to a temple of Anubis at Memphis, with many similarities also to Greek



contracts. There were also Greek features of these contracts, among which was the
insertion of a clause of mulct, burnt offerings paid to the king, in the case on non-
performance. This was clearly a source of revenue introduced by the new Ptolemaic
system (Pierce 1972:159-78). The introduction of this clause by Egyptian scribes, Pierce
argued, served to equalize legal conceptions of contract enforcement between Greek and
Demotic legal instruments. To be sure, such new forms of contract were the result of the
monetized environment of the Ptolemaic economy, and perhaps reflect a growing market
in credit.

The underlying institutional structures of private contracting in the period were
developments and extensions of major changes in the governance of Egypt, and
developments in Egyptian law that began in the seventh century BC and continued under
Persian rule beginning in the late sixth century. Brian Muhs provides elsewhere in this
volume (pp. xxx-xx) a general sketch of the history and the developments of Egyptian
contracts from the New Kingdom to the Saite period.*’ From the gt century BC private
agreements were increasingly recorded in writing. The Demotic script was imposed on
the whole of Egypt by the Saite re-centralization of the state. The rapidly written, highly
cursive Demotic script, really a kind of shorthand, was developed precisely to record
private agreements. By the middle of the fourth century BC the demotic sales contract
was fully developed, with much more specific boilerplate contractual clauses.”' Changes
in the Ptolemaic period, the addition of exact day dates to the contract, the registration

dockets at the bottom of the text, are attributed to Ptolemaic bureaucratic demands.
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Bureaucratization and governance structure
The new Ptolemaic dynasty governed Egypt in Greek, beginning in the late fourth
century BC, and introduced (some) new institutional arrangements, but it did not actively
displace older institutions. The Ptolemaic state was a hybrid. Within Egypt itself, it was a
pharaonic state (i.e the ancient administrative structure was maintained) increasingly
administered in Greek. Egypt had been partially bureaucratized for some two thousand
years before the Ptolemies, the most elaborate, it appears, during two imperial phases, the
New Kingdom (c. 1550- 1069 BC) and the Ptolemaic period (305-30 BC).* Military
structure, with its own bureaucracy, and war are two important factors in
bureaucratization and of state formation. A third is the cost of the policing of state agents.

Monitoring costs in Egypt were comparatively low because of the ease of
communication along Nile river, but there were limits to it, and patrimonialism (the use
of local elites with a tendency toward inheritance of office) was not displaced by early
Ptolemaic governance because there were not enough Greek-writing scribes.”> Demotic,
its local scribal traditions and the resolution of disputes arising from written contracts
through the local temple, therefore, remained important both for government record
keeping and for recording private transactions. In large part this bilingual administrative
system resulted from the need for administrative manpower and from Ptolemaic policy
that kept Egyptian temples, with their priesthoods and their distinctive scribal traditions, a
central part of the new ruling coalition tout court.

But over the course of Ptolemaic rule in Egypt, the Greek-speaking state
bureaucratic structure increasingly dominated local power structures centered in the local

temples. The Ptolemaic state is especially important historically because of its
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bilingualism and its longer-term impact on economic and legal structures in Egypt. In
terms of bureaucratization, it is perhaps telling that the title of the official in charge of the
administration of a nome, Egypt’s basic, ancient administrative district, was the
strategos, a Greek term for a military commander. At first these officials were part of a
separate military structure, in charge of military affairs in their districts. Gradually the
strategos took on civil powers, and played a key role in local governance, including the
adjudication of disputes. That began an important shift in Egypt. The cost of transacting
affected the form of written contract as well as its governance structure.

Conclusion

I have examined one type of Demotic contract, the so-called witness copy contract. This
was an old form of recording agreements that dates back to the 7" century BC. Demotic,
a script that originated in the Delta, was developed, in part at least, to record contracts
more efficiently. By the 4™ century BC the standard contractual form and legal clauses
were fully developed. Although the ability to measure the variables of transaction costs
remain problematic in modern as well as ancient economies, some qualitative
observations are possible.**

Under Ptolemaic governance, these contracts underwent changes that
incorporated them into the registration and adjudication system. That process of
bureaucratizing the Egyptian legal tradition gradually, I have argued, pushed out more
archaic, less secure forms of recording transactions. One explanation for such a shift lies
in the security and the enforcement of transactions. If we are right in understanding that
the use of large number of witnesses (sixteen was the standard in sales) and witness copy

texts in the Demotic legal tradition was a mechanism designed to increase security in the
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agreement then the decline in the system can be traced in the internal economic and
bureaucratic developments of the Ptolemaic state, which was stronger in securing private
transactions at lower cost. It was not, then, a matter of the costs of drawing up the
instrument but the enforcement costs of the transaction itself. Other features could be
brought in as further evidence of the increase in the predictability and trustworthiness of
the system. To be sure the path dependence of older forms of contract and their
enforcement, and the choice of language based on personal preference, were strong forces
in the period. Change came slowly. But the "Greek millennium" that would last for a
century after the Islamic conquest was well on its way.

The evidence of the papyri from Ptolemaic Egypt, sometimes considered
parochial, providing only glimpses of small rural village life, in fact reflects the
enormous socio-economic changes in the Mediterranean world during the last four
centuries BC. The Egyptian contracting system became incorporated into the new Greek-
based Ptolemaic structure of governance gradually, including their registration,
enforcement and adjudication. This was a world in which many ancient institutions,
cultures and ideas were shaped by and expressed in Greek. It was a world that gave us the
koine Greek Septuagint and the New Testament. Egyptian ideas too were expressed in
Greek, as the trilingual priestly decrees (e.g. the Rosetta Stone) show.”

The story of the spread of Greek as a universal language can also be told through
the economics of transactions and the bureaucratization of Egypt. Greek's spread had
long-term consequences. The fact that Greek language dominated the language of
contract in the Roman period is shown by the paucity of demotic language contracts in

the Roman period and by the fact that Coptic was not much used as a language of
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contract until after the Islamic conquest. Furthermore, Coptic legal texts do not reflect a
direct link to the Demotic legal tradition but to "formulas...derived from the late antique
Graeco-Roman legal practice found in the documents drawn up by professional notaries

in Greek.”?¢
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