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Mr. BipeN, from the Committee on the Judiciary,
submitted the foliowing

REPORT

[To accompany S. 1863]

The Committee on the Judiciary, to which was referred the bill
(S. 1863) to amend the municipal bankruptcy law to correct the in-
consistencies between the existing bankruptcy law and municipal
law, having considered the same, reports favorably thereon with an
amendment and recommends that the bill do pass.
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]. PURPOSE

The bill amends the Bankruptcy. Code, 11 U.S.C. Section 101 et
seq. The purpose of the bill is to clarify the provisions of the Bank-
ruptcy Code applicable to municipalities and to correct unintended
conflicts that currently may exist between municipal law and
bankruptcy law. The proposed amendments reflect principles that
have long been the premise for municipal finance but that have
not been expressly stated in the Bankruptcy Code. The proposed
amendments would dispel the confusion which has resulted from
the general statement in Section 901 of the Bankruptcy Code that
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Sections 547, 552 and 1111(b) are currently applicable to a Chapter
9 case. Thosg sections were originally drafted with regard to corpo-
rate and individual bankruptcies and incorporated by reference in
Section 901 of the Bankruptcy Code. Their effect on a municipal
bankruptcy due to the unique nature of municipal finance was
never considered by the drafters of the Bankruptcy Code.

II. LEGgisLaTive HISTORY

The Bankruptey Reform Act became public law on November 6,
1978. This was the first major revision of the bankruptcy code since
the 1938 Chandler Act amendments passed 40 years ago. On March
14, 19_79, Senator DeConcini introduced 8. 658, the Bankruptcy
Technical Amendments of 1980. The purpose of the legislation was
to correct technical errors, clarify and make minor substantive
changes to the 1978 Act. The bill was referred to the Subcommittee
on Improvements in Judicial Machinery and the subcommittee fa-
vorably reported the bill to the full committee. On July 31, 1979
the bill was ordered reported. S. 658, as reported, included an
amendment to “provide protection for the holders of the revenue
bonds of a political subdivision or agency.” The report clarified
that_the disparity in treatment in the 1978 Act between secured
creditors of a muncipality versus a corporation “was not intended.”
S. 658 did not contain all the provisions that are currently em-
bodied 11Pn S. 1863,1bk1)1t ilt was the first attempt to address the con-
cerns of municipal bankrutpcy. The bil i
e g p pcy 1 was officially reported on
i On September 7, 1979, the Senate passed the bill without objec-
ion.

On October 1, 1979, the Bankruptcy Reform Act of 1978 became
effective.

S. 658 was sent to the House and subsequently referred to the
House Sub_cqmmmtee on Civil and Constitutional Rights of the
House Jud1<_:1ary Committee. The subcommittee held hearings and
included witnesses on municipal financing as affected by the
changes in Chapter 9.

The subcommittee reported S. 658 with amendments on June 13,
1980. On July_25, 1980, the House Judiciary Committee further
amended the bill and reported the bill to the full House. On Sep-
tember 22, 1980, S. 658 passed the House on suspension calendar.
H_owever, the differences between the Senate and House-passed
bills were never resolved. h

In the 100th Congress, Senator DeConcini introduced legislation
to address the special concerns of municipal bankruptcy. S. 1863
lv)vas u}tx;odgceddon' Ng}\;em}?er 12, 1987. Similar legislation has also

een introduced in the House by R i
Californin (H 53845, y Representative Edwards from
) On June' 10, 1988, the Subcommittee on Courts and Administra-
tive Practice held a hearing on various bankruptcy legislation
pending before the subcommittee. Testimony was received on S.
186?_) by James W. Perkins and Lawrence P. King. Professor King
testified on behalf of the National Bankruptey Conference. James
E. Spiotto also submitted a statement in support of the legislation.

3

On August 8, 1988, the Subcommittee on Courts and Administra-
tive Practice held a markup and, with a quorum present, ordered
the bill reported, with a technical amendment. On August 10, 1988,
the full committee considered the legislation and ordered the bill,
as amended, reported to the full Senate.

This legislation is supported by the National Governor’s Associa-
tion, the National Conference of State Legislatures, the National
League of Cities, the National Association of Counties, the U.S.
Conference of Mayors, the Government Finance Officers Associa-
tion, the National Association of State Budget Officers, the Nation-
al Association of Bond Lawyers, the American Public Power Asso-
ciation and the National Bankruptcy Conference.

II1. DiscussioN
EXISTING LEGISLATION

The Enactment of the Current Chapter 9

Current provisions regarding municipal bankruptcy find their
origin in the 197('s. Having observed the deficiencies of the old
Chapter IX in practice, 60 Stat. 409 (1946), especially with regard to
New York City's problems in 1975, an attempt was made to create
a mechanism to be responsive to the financial troubles of a munici-
pality. On April 8, 1976, the bill amending Chapter IX of the Bank-
ruptcy Act was signed into law, Public Law No. 94-260 (hereinafter
referred to as “1976 legislation”). 90 Stat. 315 (1976). Among the
major changes was the elimination of the previous requirement
that the municipality obtain the pre-petition consent of 51 percent
of its creditors. The 1976 legislation allowed the city to file for
bankruptcy without the approval of its creditors and permitted the
city to continue borrowing for essential government services. The
provisions regarding municipal bankruptcy were further modified
in the Bankruptcy Reform Act of 1978 (hereinafter referred to as
the ‘“Bankruptcy Code”), 11 U.S.C. Section 101 et. seq, whereby
Chapter IX was redesignated Chapter 9. The 1978 revision largely
adopted the decisions made in 1976 and incorporated by reference
most of the business bankruptcy amendments made in 1978 insofar
as they related to general matters such as treatment of secured
claims, avoiding powers and plans of reorganization. Because the
worlds of commercial finance and municipal finance are so diverse,
the simple incorporation by reference of the 1978 commercial fi-
nance concepts into the municipal bankruptcy arena simply did not
work. Chapter 9 was amended slightly by the enactment of the
Bankruptcy Amendments and Federal Judgeship Act of 1984 (here-
inafter referred to as “1984 Act’’). Public Law No. 98-353. However,
since 1978, practitioners of municipal law have recognized that
steps needed to be taken to clarify unintended conflicts between
municipal law and the Bankruptcy Code.

The Bankruptcy Code was enacted to reflect the vast changes in
commercial law that had occurred in the 40 year period since bank-
ruptcy law was last revised. At that time, Chapter 9 generally was
amended to apply commercial bankruptcy law concepts to munici-
pal corporations. However, due to the different nature of the evolu-
tion of municipal finance, some of the specific effects of the sweep-



ing application of commercial law concepts to municipal corpora-
tions have raised serious concerns by municipalities. Those efforts
were not entirely successful because the resulting application of
commercial law concepts to municipal corporations runs afoul of
the traditional structure of revenue bond finance.

The potential problems created by the incorporation of general
commercial finance concepts into the municipal bankruptcy provi-
sions first came to light as a result of the financial crisis confront-
ing the city of Cleveland, Ohio, in 1979. Cleveland needed addition-
al financing, but lenders were unwilling to lend for a variety of
reasons, including the incorporation into Chapter 9 of the general
Bankruptcy concept of section 552 of the Bankruptcy Code. Under
Section 552, a lien on after-acquired property will not attach to
property acquired after bankruptcy by a reorganizing debtor unless
the property acquired after bankruptcy constitutes proceeds of
property held at the time of the bankruptcy. Thus, the lenders who
contemplated providing financing during the financial troubles of

.. the city were discouraged given the concern that their security in-

terests might terminate upon a Chapter 9 filing by the city.

While Chapter 9, therefore, may be viewed as an option by spe-
cial tax districts and other small special purpose municipal corpo-
rations, a review of the entities filing Chapter 9 since the effective
date of the Bankruptcy Code reveals that the Chapter has not been
widely used. (See Appendix A following the text of the Report for a
listing of 32 Chapter 9 Bankruptcies filed under Chapter 9 of the
Bankruptcy Code.) Clearly, much of this reluctance is due to the
uncertainty of the effect of Chapter 9 on municipal debt.

Such uncertainty may have dire effects in the future. The rele-
vant data suggest that there will be a number of cities, especially
small and medium sized cities, which may suffer significant budget
deficits due to anticipated interest rate increases in 1989. These are
the cities which most likely will need continued municipal finance,
especially for necessary improvements or maintenance to infra-

structure. At the same time, however, there will be increasing con- _

cern in the municipal bond market that if such cities seek any
relief under Chapter 9 of the Bankruptcy Code, and Senate biil
1863 has not been enacted, then termination of the pledge of reve-
nues under Section 552(a) of the Bankruptcy Code may result. An-
other issue regarding a financially troubled municipality will in-
volve the extention of any credit by the municipal bond market
during the 90-day period prior to a Chapter 9 filing. Any such
pledge or payment of the bonds could be deemed a voidable prefer-
ence under Section 547 of the Bankruptey Code.

The current difficulties with the Bankruptcy Code are most read-
ily apparent when analyzing the potential consequences to revenue
bond financing. This is an area of great concern to municipalities.
The total volume of municipal bonds issued in 1987 was
$93,953,905,000, of which $68,979,319,470 were revenue bonds. Reve-
nue bonds are issued to finance projects or programs, and the reve-
nues from such a project or program are pledged to repay the
bonds—for example, toll roads, water systems, sports and conven-
tion centers, health care facilities, sewer and waste water treat-
ment facilities, power generating facilities, waste disposal facilities,
or low and moderate income housing programs. In contrast, gener-

b

al obligation (“GO”) bonds are bonds for which the general taxing
power of the issuer is pledged to repay the bonds. Usually, GO
bonds are issued to finance capital projects such as transit systems
or roads, but also can be used to finance budget deficits and annual
governmental expenses. With the GO bond, the general taxpayers
are in essence committed to raise their future taxes to whatever
level may be necessary to repay the bondholders.

At the same time the municipality approves financing through a
revenue bond project or program, however, it has made the as-
sumption that the project or program will generate adequate reve-
nues to repay the bondholders and operate the project or program
without any general financial obligation on the part of the munici-
pality. Thus, unlike GO bonds, the general taxpayers are usually
not committed to repaying the bonds or funding operational defi-
cits through general tax revenues. Hence, it would be quite prob-
lematic and contrary to state law if a bankruptcy filing resulted in
revenue bonds being converted into GO bonds. Yet that is a poten-
tial consequence under current law.

EXPLANATION OF MAJOR AREAS OF CONCERN REGARDING EXISTING
LEGISLATION

Pledged Revenues

Revenues bonds generally are secured by revenues dervied from
the project or by a specific tax levy because applicable municipal
law generally prohibits the encumbrance of municipal property
with mortgates. Under Section 552 of the Bankruptcy Code, now
applicable to Chapter 9 under Section 901, a lien terminates upon
bankruptcy as to property acquired after the filing of a petition
except for “proceeds, product, * * * etc.” of property already sub-
Ject to the lien. 11 U.S.C. Section 552(b). Section 562(b) invalidates
the reach of after-acquired property clauses to property acquired by
the debtor after the filing of the petition regardless of the validity
of the lien under state law. The only exception is for “proceeds”, a
term that is largely undefined by the Bankruptcy Code or case law.
(Most cases defining the term follow its use in the Uniform Com-
mercial Code). Thus, Section 552(b) may be interpreted to defease
the lien on revenues assigned by the debtor to secure bonds unless
the revenues collected after the filing of the petition can be traced
as proceeds of some other property of the debtor which was subject
to a lien prior to the filing, such revenues are not subject to a lien
in favor of the bondholders.

If the municipality files for bankruptcy, therefore, Section 552(b)
may permit general creditors of the municipality to seek payment
from the pledged revenues and prohibit the specified payment of
pledged revenues to the bondholders. Such an interpretation would
effectively destroy the distinction between general obligation debt
and limited revenue obligation debt. Accordingly, there is a real
concern that revenues dedicated to the repayment of municipal
and local obligations will be diverted to other purposes once a mu-
nicipality or local government enter bankruptcy. (See the district
court decision In re Badger Mountain Irrigation District, Secured
Bondholder Committee v. Badger Mountain Irrigation District, U.S
District Court, Eastern District of Washington, No. C-87-161-RSM,
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Use of United States Trustees in Chapter 9 Cases

Section 901 incorporates by reference all of Section 1102, which
- provides for the appointment of creditors’ committees. Section
110Z(a) provides that the U.S. Trustee shall appoint the committee
members. Because Chapter 9 does not provide for involvement of
the U.S. Trustee in the administration of municipal bankruptcies,
in Chapter 9 cases, the court will be responsible for the appoint-
ment of members of creditor committees.

SUMMARY OF SIGNIFICANT AMENDMENTS

The legislation recognizes a post-petition security interest in rev-
enue under certain specified circumstances, more fully described
below. And it makes the preference section inapplicable to pay-
ments on bonds or notes of a municipality. The former change cor-
rects the problem posed by Section 552. It also makes it more diffi-
cult if not impossible for a municipal debtor to utilize the prefer-
ence section to recover payments to bondholders made from
pledged revenues within 90 days before bankruptcy because it will
be more difficult to prove the more than liquidation test of Section
547(b)(5).

The amendments protect the future effectiveness of revenue
bond financing against the possibility of an adverse judicial deter-
mination in connection with a municipal bankruptcy. Specifically,
the amendments insure that in the event of a municipal bankrupt-
cy, taxpayers will not be required to pay bondholders for bankrupt
municipal projects that were intended to be funded exclusively
through project revenues. The amendments insure that state con-
stitutional and statutory debt limits will not be preempted by the
application of bankruptcy laws. Finally, the amendments insure
that revenue bondholders receive the benefit of their bargain with
the municipal issuer, namely, they will have unimpaired rights to
the project revenue pledged to them.

Elimination of Applicability of Section 552 to Chapter 9 Case

Section 552 of the Bankruptcy Code is currently made applicable
to a Chapter 9 case by reference in Section 901(a) of the Bankrupt-
cy Code. Various questions have been raised that a pledge of mu-
nicipal revenue and the lien created thereby will be terminated in
a municipal bankruptcy due to the application of Section 552(a) to
Chapter 9. To eliminate the confusion and to confirm various state
laws and constitutional provisions regarding the rights of bondhold-
ers to receive the revenues pledged to them in payment of debt ob-
ligations of a municipality, a new section is provided in the amend-
ments to ensure that revenue bondholders receive the benefit of
their bargain with the municipal issuer and that they will have un-
impaired rights to the project revenues pledged to them.

New Section 927, along with the definition of special revenues in
Section 902(3), protects the lien on revenues. It is closely modeled
on Section 552(a). It is intended to negate Section 552(a) in the mu-
nicipal context and to go no further. In other words, it is not in-
tended to create new rights that otherwise would not exist under
state law and constitutional provisions. Section 552(a) limits preex-
isting rights. The proposed amendment only removes that limita-

13

tion in the circumstances described in proposed Section 927(a). The
proposed amendment applies only to special revenues as defined in
proposed Section 902(3). Examples of the kinds of revenues includ-
ed within the definition are revenues from municipally owned utili-
ty systems, betterment assessments, special excise taxes and fees,
and in some instances local sales, income or property taxes. Utility
revenues include revenues from the sale of water power, natural
gas, or other energy sources. It also includes revenues from a toll,
highway or bridge or other projects or systems which impose user
fees. Hotel/motel taxes, meal taxes and license fees are included in
special excise taxes. They are often imposed for a particular pur-
pose. For example, a hotel/motel excise or meal tax might be im-
posed throughout a city to finance the construction and operation
of a convention center. Tax increment financing will also receive
the benefit of the proposed amendment. A city may finance street,
utility and land assembly costs for a downtown renewal project on
a tax increment basis. That is, the bonds issued to pay for the
project are payable solely from and are secured by a lien on the
additional tax resulting from the increased valuations in the
project area. Project financing can also create special revenues. A
municipality may attempt to finance separate projects by liens on
the revenue of each project, issuing separate bonds for each project.
Prior to and during the construction of the project, the proceeds
from the project financing as well as receipts received in connec-
tion with the project financing and funds held in the special ac-
counts under the terms of the indenture or bond resolution would
be special revenues. Project revenues, whether based on the sale of
goods or services or based on cost sharing among users, would con-
stitute special revenues. The amendment amounts to a recognition
of a hypothetical mortgage from which revenues are derived where
a real mortgage cannot be created either for legal reasons or be-
cause of compelling considerations of public policy.

Clarification of the Applicability of Section 547 and Lifting of
Automatic Stay

In order to clarify that payment of a bond or note is not a prefer-
ential transfer under Section 547 of the Bankruptcy Code if such is
made within 90 days of the filing of the Bankruptcy Petition, a new
section is added to specifically so state. Likewise, the automatic
stay that becomes effective against creditors of a municipality is
made inapplicable to the payment of principal and interest on mu-
nicipal bonds paid from pledged revenues. In this context, “pledged
revenues’ includes funds in the possession of the bond trustee as
well as other pledged revenues.

Transformation of Revenue Bond Issue Into General Obligation

In order to avoid use by a municipality in a Chapter 9 proceeding
of revenues pledged pursuant to a revenue bond issue, thereby al-
lowing the relevant bondholders to transform that revenue bond
issue (liability limited to project revenues) into a general obligation
(full faith and credit of Municipality) under the terms of Section
1111(b) of the Bankruptcy Code, Section 925 is amended by adding
a new subsection (b) to specifically articulate that the holder of



"sorpoq Tedrorunul [[ews
105 urpuad sesed ¢ Ieydey)) Jo [NJpuey ® 0} L[U0 ST 309139 9yl ‘9[q
-eorjdde epew SiB SjUSWIPUAIIIE AY} J] 'SHUSWPUSWE 9y} Ul paurey
-U0D UOTJBIYLIB[D 9} USALF J[NSSI SUIBS Y] 0} UOSBAI PINOYS 1IN0
£oydnayueg oy} ‘@3ep A1309JJ0 9y Jo sesed ¢ Iejdey) Surpuad 0}
arqeotjdde jou aie sjuswpuawe ayy JJ 'se0130vad pue suoIstaold me]
[edotunwr 93e3s UM SIOT[JUOD djeUIWI[S 0} 9po) Adydniyueqg ayj
AJLIB]D SJUSWIPULWIE Y] 9SNBOS8( ONSST [BITJLIO B JOU SI 33BP 9AlJ03]
-19 ayj jo se Jurpuad sesed 03 sjuewWIpuswWe 9y} jo uonjedridde ayg,
"97ep 9A1309]]0
ay3 uo seseo Juipuad [1e o3 A1dde pnoys sjuswpuswe a1y} jey} a[nt
(B1ouad oy} woay jredop 03 UOSEal OU ST 219y} ‘@10j9ioy], 's1ysur

ar

dupsixe ojedoiqe ueyj Jayjel oAlesead (oBj Ul pue so1dioutad
Burpuejs Juo AJuIe[ 0] 010498 A[UO SHUSWIPUSWE ) ‘I8A9MOY
'sysorajur A31edoid poxy Yjim 9I9JI0jUl 03 J0B jou ABW S9)Nje}s
jusnbasqns ‘SUOIENYS YOS UL (ZRE16 983 PZ PAT VL ‘LOV 1O'S
80T ‘0L 'S°(1 6SY YuUDG [DMSMPU A14mIAG “A SIDIS PapIuy) ‘(TSR
39% "PA"T 93 ‘029 'Sl 0T UIs0y A zpLo,wfiny {EIET) 6L PH'T
8S “TOT 3D'S 7€ ‘061 'S’ §g “undwo) spivAyo01§ a1wuniny s Lund
WOy Apmpwy aLf100g uotun) FI6T) L9L P 8S ‘6SY 10'S ¥€ ‘LEY
'S’ 383 “42quapy A yvf “52 93g) 's3yd11 Ly1edoxd peysea ejeSoiqe
03 p[aY oq Aew uorje[sIde] s19Ym o[qedrjdde aq Lewr anl 1BYjoUy
(86T 11D U3G) 02V1 P3'A
9gL ‘Spjouday jfo 4appopy ut 3O YjulN 8y Ioy sjeaddy o 3ano)
sajelg pajruf) ay3 £q pejdope sem uorjisod yons ‘Ioyrang ‘(gg6T SIM
SIA'M) GSS U ¥g Mopuyanyy fas up -esed A88ag Lauooydg 8y
uo Juruosear 9y} uo sesed Jurpuad 03 sjqesridde alom sjUSWpULWE
94} ey} P[9Y OnsSI oY} adej 03 3IN0d 9SI 8YJ, "d[qeadieyosip
-uou aiem suorjesiqo jroddns p[Iyo urelsd jey; pry ydIYM ‘TRET
‘6T 9sndny oA1O9JJ0 aIom YOIYm opo) Aojdniyueq eyj 03 sjuswr
-pusure 03 parjdde ueaq A[3us0a1 sey SuULIFOP 558y Lou00YIS By,
‘(e1qeoridde proy merasa 10y Sutpuad ased ofiym
pojorue 9jnjels Lojdniyueq o] Juswpuswre) (0F6T) 8SG PH I ¥8 ‘9T
10'S 09 ‘€2 'Sl 60¢ “updwo) £ompvy ysoqupy A uvjuadivy) ul
9Inye)s Axjdnayueq e JurA[oAUr 9sed B Ul paziin sem redounid siy 1
Tewrpnl o A10jnjejs ‘[BUOTINGIISUCD sem dFueYd Ay} Ieyjaym pard
-de ueaq pey Furuoseal £FF7 4ou00YydS AU} jey} SUNOU ‘UOISIOLp
S31 SI9pULL J1 8WI) Y3 Je 303)y9 ur me] ayj jdde jsnwr 3anod & jeyy
parnu 3.mof) sweldng ay3 a1dym ‘(6961) 7Ly PZ 'PA'T 12 ‘SIS 10°S 68
‘892 'S §68 ‘woyIng jo 11 ay; Jo Lyuoyiny Suisnopy A adioyg,
Ul paylIe[d sem AFFag 4ou00ydog A $2pDIS papiuy) JO oI By,
. UOTIRFI[qO S} 189)U0D UBD
[OTYM 3IN0D OU JO MOUY T, , , [BUOIN}IISUOD 8 MB[ Y} J] ‘patuap
UoBdIqo ST 10 PAkeqo 9 ISNUI MEB[ 8} ‘SUTIIA0T YOIYm o[nI oy
sedueyd L[eAanIsod pue seUsAISIUL ME B “4Inod ojejjedde ey Jo uoIs
-I03p 9Yj a10jsq pue juswr3pnl ay3 03 juanbasqgns JI Jng 10U 10 SNO
-9UOLIo SBM PAISpuUal usaym juawspn( e 19yjaym sImbul 0} L[uo st
1m00 9%efjedde ue jo souraoad jeyj) enx) yeIeUad ay3 Ul SI 91, (T08T)
(67 "PH"T 2] 80T youea) 1 ['g'N §] “8Fag 1au00yog "a sayp1g pajivg)
ur [[BYSIBJA SO1ISNP JOIY) I[N JO SPIOM 8UJ Ul PUnoj aIe ofnl
s1q3 .10 uorpeoynsnl oyj pue uidLio ayJ, , AIBIIU0D BY} 03 £I10STY
SAIJR[SIIS] 10 UOMOBIIP £10INJBIS B ST 219y) 10 3d13Snful jsejiuew
Ul 3[NS81 p[nom oS JUIOp SSOJUN ‘UOISIOSP S SISPUSL 1 W} o1} I8
109130 ur me[ a3 L1dde o} st 31000 ' ety [edounid ay) uo 9sesd Sy}
Ul SuIploy Ino Ioydue apm,, (yL61) 9L¥ PZ PA'I 9102 ‘9002 10'S
¥6 ‘T1L ‘969 'S'N 91F ‘puowyory jo 10 ayj fo prvog jooysg “a {3
-prLg Ul 4anop awasidng "Gr() 9Yj AQ paIR[NOIIR SEM SIINILIS AUy JO
suorstaold £rojepuaure syj jo uoneoridde Surursaod se[ni oseq ay)
JO UOISSNOSTP Y "SHUSWIPUSWE 8Y) JO 9)BP DAI}0R}Ja ) I9}je paousw
-woo 10 uodn Furpued saseds Aoydnaueq Lue o3 £jdde pinoys sjuswa
-pusure Avjdnasjueq jedprunw oy ‘sejdourtd Surpuejssuo] lepupn

SLNIWANIWY ZTHL JO ALITIIVIOITddV THL 40 d00S

(QITIT UOIIORG I8pun I0}qop ayj jsurese
9SIN0091 SUTABY SB Pajealy oq J0U [[BYS WIB[O PUO] SNUSASL B ons

48




17

16

"UOREINP/(00UDS = ( ‘ake] WeaH/|Endsoy = [ ‘Aujunog 1o adeyip ‘A = g ‘sayun fediiuny = y

. ‘8861
‘6 Bny o} Jas Buuesy ansopsiq

861 ‘6T N §67-9£1E0 e uojdulysep

ol eld o et o fon DaSSIUS 3520 §0M00-18 BIUBASUUS LIRISaM
8861 'L &M 50001881 T sexe)

0861 ‘61 Bny  8¥6010-08 Sexa| usLynos

‘1861 ‘07 Udy

‘9861 'L AN
98671 ‘L1 “AON
‘paulnjuod 194 JoN
9861 ‘L 10
'S861 'T1 ey

Y861 ‘97 jdag

1861 '92 034
6861 ‘9 “3ny

‘861 '8 Aew passiwsp asen

9861 'Lz el -

‘9861
T 190 Pasoja ase) ‘pawriijuod Jou Ueyy

‘8861 '8 "Uef pasod
Y vonewyuod GgeT ‘01 99
"(861 ' "93Q passiwsIp ase)
‘86T ‘61 Aew passiwsip ase)

. ‘8861
OF aunf pessiwsp ased ‘ajep oy
‘861 07 Aing

‘8861 G “ver

‘S861 /1 Jdy passiwsip aseq

‘8861 '£7 eW
Pas0I2 ased ‘uoneunyuod pggT ‘g dy

1861 ‘0T W 6-Z-H-86520-/8 "SEXa] Ujayinog

"""""""""" s Uonediuy uielunoy Le3peg (y) ~gggy
Kpoginy
RN Juiof 0BUBLAYS GiNoS puE Yoy (y) 1861

‘JeRdsoH 1amyaerg e
/4/p Vuisig fendsoy Aunog puepse3 yinos (9) -
"1 "ON Jousig Al (edisuny Auned sawig (y)
61 ON BulsIg
Agan fedowny KQunoy suie isamypoy  (y)
Leopueuays Jo y3nolog (g) e

ueid jo uoypwiuoy

............................ g . BIUBAIASUURY
ueid 3uly o] Joud passiussip #se)  £0902~88 e N ey sefnog o
.............. e 90 ‘9861 77 3 _ T I R T A Ay —
luswpuawe 9867 ‘0 190 ‘9861 ‘12 Unf  S8YT-98 BTN 3N Auney seneg o
‘w7 aun Lgp ee——— 181 O 1OSIQ UL poe AENUES (y) 9961
oupone gty L N Kunog saseauey
Ao ‘uewpuawe 9361 ‘§T AON ‘961 ‘GT Wef 6E00-G 0 e PIEIGN . J0 [ ON Jisig juewaneld) g Aejues (y) g
JBUPUSLE 3861 'OI ON 121)s10 wawang%mﬁmgl?g i;eglnuoeﬂs )(ZV) """""""" G861
: e e oS0 O ~ o 607 Oy OIS |
Ainf ‘juswpusLie 9867 ‘pz Ve 'S867 '/ G ¥BEZ-S8 4 3N "Auney Adieg
POGT ‘G2 2unr g9zIO-pg EXSEIGN. 0 €9 "ON joulsig juswasoadi| § Aeues (y) e 7861
g 4
IN "Aiene) Adeg
"""""""" Y861 “4Z Anf uawpualwe ‘86T 'z aunf  95600-£8 TSN 0 gy ON WIS Jueweroid| 3 Areues (y) <rpgsy
‘#1861 ‘81 IN "Aunog Jaiseoue
N[ AUBWPUBLR Y861 ‘[T MY 'ERET ‘9 N0 9GPI0-g e BISEIGEN . JO 9 "ON 1UASIQ Wuawahoudiyy § Kieyueg (y) <regs]
Juaw
-PUaUe /86T ‘77 ‘Uer uswpusWE 98T ‘71 IN ‘Alunoy sse)
AN “luswpuawe 9861 y7 10 'E8E1 T AN T/910-z8 BXSEXaN Jo ¢ "ON Jousig Juswanoidw) g Aeues (y)
G867 ‘62 1B 62800-€8 ARSI IO s ) jeaipay A Aasser () -
""""""" asuodsal Bunieme ‘ajep Joj jsanbar uayup 69220-18 “RILIOJIIEY UIULON " 0ipuea] UeS JO ajnyijsuy Juawasdevey ay] (g)
861 'L ‘G4 /8620-£8 TBILIORY WIBUON e RusIg jooyag asof veg (q)
A
9861 '8 Uer 6y900-58 e BILIOJE) WRHON  ~Jouny 2e) Uijesy |ewadS Aunog Aasajuoy (n)
""""""""" Juslupuaie 9RET 't “uef ‘y8AL ‘6T Ge4 Z6710-¥8 lnossiy OW "ty vosiiags (g) ~gp]
TTUGBBT b1 B0V 28000-18 Lnossiy feidsol jeuoway mseng (9)
"""""""""""""""""""""" ueid ulfy o Joud paNas  ING-DWE-$6200-(8 ddississiy SW ‘nokeg punoy Jo Ay (g)
861 61 3un{  §Sp60~-/8 veBIIN IW Iaw jo aBejis (g)
N1 “Aune)
""""""""" (Palf21) 2881 ‘2 230 '861 21 My 6€T10-28 T sasaMAL PPN WeyIRY] o Yomsia AN maiy queseald (v) rggs]
REDN((|
88618 feW gpr-cg e Momusy - jesodsig asnjay pue aBeqien Auno) fog (y) g
|
[861 'y JeN Blzg~/g e Buoy “Aunoy ooseq v, oulsig semas g Jjew (y) 1881
14 “Aunog y3noiog
[861°1€ Bny Q651-g8 EpUOL3 SIiH ouisig aBpug pue peoy Apesy aye) (y) 1861
TTTTUERRT pI 100 possiwsIp ased paylj ueid oy [£200-28 : " RWOUENQ U3jse3 %0 ‘BYonuedep (g) e
paly ueyd o 68000-t8 Ryomjuay wigjseg e YIS0 Salem oy A (v)
“osu0dsal duijieme ‘ayep Joj Jsanbal UM 321619.8 0pEIOJO) 1ousig ueyodonsy 1say sajde3 (y)
paly veid oy 6/€10-98-7 BlLLIOjE) 10pisiq 888109 Quunwwoy vasse) (q) -
‘Jualpuswe ¥861 ‘g
dy “uawpuawe v86T ‘17 24 ‘E861 'e7 290 998008 BUOZLIY 7y ‘uosany yinog (g) ropgs]
BS6T “L1 034 02800-98-€ eysery 1UISIg j0oydg saary sy (g) rrggsT
-Je3\
uonyeziegioa) Jo uey Jaquuny 13U3sp Jayoq Jojgap pno)

8861 INNM 03114 SISYD ININ ¥3LVHI—Y XIONIddY



10 G9g uoryoas jo sesodind 8yj 10 9sea] pasrdxeun 10 J0BIIUOD
Alojnosxe ue se pajesl) 9q joU [[eys A3[edIOTUnur e 0} osed] Y,

s9sed| [eddIUny "876 §,,

‘aq Aew aseo
oyj} se ‘walsds 1o 309foxd yons jo sesuadxe Jurjerado Aresseosu 8y
03 302[qns ST wId}sAs 10 399{01d © WIOIJ PIALISD ‘SJUSWISSITSE JUIULIS]
-18q [edIorunw uey) I8Y30 ‘SONULSAL [BI1DadS U0 USI] Yons Auy Q,,

"9SEB) 81} JO JUSWIDIUIWIWOD 8} A.10Jaq J0}qIp
oy} £q ojur parajus juaweaide Ljunoes Aue woy Furjnsel ualy
Aue 07 909(qns urewal 9SEI Y] JO JUSUIOOUIWWOD Y} I9NJR 10399p
oY) £q parmboe senusaes [Broads ‘uoIIOLs SIY} Jo (Q) uor3dasqns
03 309[qns pue 831} SIY} JO (B)ZGG UOIIOAS JUIPUBISYIIMION] (®),

3s2193UL 31098 30 199550 uonryad 150 *L76 §,,

SUOI}098 MAU FUIMO]
-[0} 8y} ‘pajBUFISIpPal UlBIdY S ‘g7g UOIII9S PUE 74 UOIJOSS Usam)
-8q 3ulppe £q pepuswie ST 5po)) $9je}g PejIu() oy3 Jo 11 oL, (Q)
'6Z6 UOTI08S SB pajBUu
-Bisapal st ‘9po)) setelg Petun ‘IT 91N JO 176 uor3aag (e) °), "0dg
"« ®T33 SIY3 JO LpG UOIO9S I9pun paploae aq jou
Arw ‘9j0u 10 puUOq YONS JO JUNOIIB UO Q30U 10 PUO] B JO Iaploy Lue
Jo 3Lyeueq ayj 1oy 10 03 103G8p 8Yj Jo L3radoid jo isjsuely y (q),,
:3UTMO[[0f 93 JO8IaY) PUS aY] je JuIppe (7)
pue - J1,, 910J9q ,(¥),, Sunj1esut (1)
I%Q
papuswe st 9po]) s1®IS PaIU[) ‘IT o33 JO 976 Uo1d9g °g "DEg
" SWIBD PaINoas uleltad pue, ‘Czg U0I08s 03
duryeral wajr sy ut porrad ayy axojoq Sulppe £q papuswe ST ‘@po))
$93BIS PIAIU(] ‘T o1 JO ¢ I9jdeyd 10} SUOIIOLS Jo dfqe} oy, (q)
, "« 31113 STY3 JO (Q)TTT] uorposs 03 juensind
WIBID YONs JO JUNOIOE U0 103G9p 9Yj jsurede asinodal Juraey se pa
-1eal) aq jou Jreys me| Lojdnryuequou s[qedstjdde Iapun 10jqep ayj
Jo senuaasl [erads woyy L1108 aiqeled wred & Jo 10poy oy, (q),,
:3ULsO[[0F 8] JOIOY] PUL 8Y3 e Julppe (g)
pue .,V (®), joaIeyj ner[ ur Jurgesur pue ,y,, 100 SurfLys ()
' SWIB[D P2ANdIS UIL)Iad pue,,
:3urmo]roy ay3 Surprey uor30as ayy 03 Iurppe (1)
I.I%Q
papuawe s ‘apo]) sejelg PA3IU() ‘T 2[31% JO GZg UOIIORG (B) G "OEG
"/89NUBASI YONS £q paand
-9S Ssaupajqepul jo juswAed 0} 9[313 SIY} JO 176 UOIJOS Yjim JUS}SIS
-U0o Isuurell B Ul senuaasl [erads pedpeld jo uorjesiydde jo Leis e
se aje1ado jou seop 1e3deyd SIY3 Jepun pafy uonned e ‘uorgoss s1yy
Jo () uorjossqns pue 911} ST} Jo g9g UOI08S FUIPUBISYIIMION (P),,
91313 SIYY JO (Q)g0G u0I309s Iapun asuadxa 9AT)
“BI]SIUTUWIDE Ue SB 3[qeMO[[e 2q [[eYS WIBD Yons uayj ‘9[31} sIyj jJo
(P)y9g UC1}09S I9pUN UST[ B Jo SUIUBLF SYJ WOIy 0 |[313 SIY} JO Z29¢8
UO0I3098 10 uorjoss styj Japun £jradoid yons jsurede uorjoe jo Aeis
9} WOl JuISLIE WIE[d B SBY J0JIPaId Yons uorpostoid yons durpuels
“Ymiou J1 pue 1ojqep Y3 jo £11adoxd uo usi| ® Aq painoss wrepo
B 10 Iaploy ayj J0O 189193Ul 9] Jo uol}o9joad syenbope sepracad ‘eyny
St} 30 $9¢ 10 g9 UO1OSs 10 ‘UO0I08S STYY I8puUn ‘103Gap ay3 JI (9),,

o1

——

:8urmor[oy 9y Joarayj pus ayjy je Suippe
£q popusuwre st ‘9po)) s9tElg peyuq) ‘IT AN JO ZgE U0Iag p oEg
"« 103g8p
93 jo sasodund [eisusad 9y} 9oUBUL] 0} PSTAS] SOXEY} wEowE
I0 ‘sates ‘Arodoid [ersusld woiy sydisver (Sururuly juLsW
-8I0ur-xe} 10y 9deoxa) Fuipnjour jou nq ‘sweslsks 10 syoafoxd
9I0W I0 SUO 8JUBUI} 0} poIad] A[[eoyroads saxe} (7)),
pue ‘suonjouny isyjo
SBY I03Gep oYl J0U I0 I3jaym ‘I0jgep aYj jOo suolounj
Te[norjred woly poAl1ap s3dIadel I0 SANUSAAI I9Y3o ((]),,
‘Guroueuly JUSWAIOUT-XE) JO BSEBD Y[}
Ul BaIe Pajiyeueq ayg woy s3dreoel Xe)j [RjUsWaIoul (),
‘SUOT}0BSURI) 10
59111108 1emorted uo pasodwi sexe; as1oxa [eroads (g),,
‘sweysAs 10 $309(oad 8y} eourUY 09 STUIMOLIO] JO SPaad
-01d 9y} JuIpn[oul ‘sedIAI8S 930 J0 ‘£33N ‘Uoryeitodsuery
opraoxd o3 AJuiewtad pasn g 03 PapuA)UI 10 Pasn A[rewr
-11d a1e JBY) 10349p 8y Jo swelsAs 1o sjoefoad jo uorrsodsip

. 10 ‘uoryerado ‘dIYsIdUMO 9y} WOJy paallep s3diedsd (y),

—SUBSW S9NULAAI [erads, (p),
:3u1Mo[[0] 83} ‘uTetey pajeudissp
-01 se ‘(p) ydeadered pue (z) ydeiSeied ussmiaq Suntesul ()
pue ! onp swooaq £oy;
se s1qep sj1 Aed o3 o[qeun st 1o ‘eIndsip aply euoq B jO 108[qns
9Y3} 8d® S}49p YONSs SSa[UN anp auwroddq A9Yyj se sjqap s31 Juihed
jou 4[rersusd st Ayfedroiund 8y} JBYJ {ONS UOIIPUOD [BID
-UBULy SUBSW ‘D)3 STYY JO 106 10 (9)g0T uo1poas £q xajdeyo siyy
Iopun 9sed B Ul s[qedl[dde apeur ST jeyj Uonoss B Uy pasn usym
O[3} SIY3 JO (T€)TOT UOTII9S JUIpUe)SY3ImMIOU ‘ judajosut, (T),,
:smoTjo] se (1) ydeaSered meau
' ‘utetsy pajeudrsapal se (1) ydeidesed arojeq Sunaesur (g)
“(z) ydeadered se (1) ydeifered 3unjeusisepau (7)
‘ATeargoadsa (9) pue (g) ‘(p)
sydeiSered se (y) pue (g) (g) sydeidered SuijeuSisepss (D
PopuUeWE ST 9po)) $31BIS PIYIU[) ‘TT B[33 JO ZOG UOHISS "¢ "OHS
({B)X®)6ZIT,, PUE (EXBIEZTT,, U99MID] , (9)(B)6ZTT,, Surlesur 4q
popuswE ST ‘9pop sejelg pajIu[) ‘11 8[313 JO (B0 UOHIAG ‘g 04
" 9INJBW S1GOP YOns SB $3qap §,4313Us Yons }99Wl 03 d[qeun .10,
N0 JUINLIYS £q papudwWIE ST ‘OPO) $83eIS PIYUN ‘TT 9131 JO (EXO)60T
UoIjO9s Jey[, PojQuiassp Ssaufuo)) ul powwy Jo saypig pagrus)
2y} fo sanyvyudsa.day Jo asnopy puv a3puag ayy AQ pagovus 1 agy
sosod.nd 1ayjo
Joj pue ‘spuoq anuasai [e1ads 10§ spraoid 0y me| £0jdnisjueq ayj puawe oJ, TId v

['s88g 18T ) y3001]

§981 'S 90 LXH[, A

‘pajrodaa
‘pepuauIe S ‘I[Iq 9Y) PaIdpio AIBIOIPNp ayj U0 99)3IWWO)) Y] ‘JuUss
-uod snowrueun £q ‘yussard wnionb B yym ‘g7 ‘01 Isndny uQ

FALLINAOD J0 ELOA "A]

8T




20

502(b)(6) of this title solely by reason of its being subject to termina-
tion in the event the debtor fails to appropriate rent.”.

(c) The table of sections for subchapter II of chapter 9 of title 11,
United States Code, is amended by striking out the item relating to
section 927 and inserting in lieu thereof the following:

“927. Post petition effect of security interest.

“928. Municipal leases.
“929. Dismissal.”.

Sec. 8. Section 943(b) of title 11, United States Code, is amended
by—

(1) striking out “and” at the end of paragraph (5);

(2) striking out the period at the end of paragraph (6) and
inserting in lieu thereof semicolon;

(3) redesignating paragraph (6) as paragraph (7); and

(4) inserting between paragraph (5) and paragraph (7), the
following: o

“(6) any regulatory or electoral approval necessary under ap-
plicable nonbankruptcy law in order to carry out any provision
of the plan has been obtained, or such provision is expressly
conditioned on such approval; and”.

V1. SEcTioN-BY-SECTION ANALYSIS
SECTION 1

This amendment and the proposed Section 902(1) should be read
together. They make a general failure to pay debts the criterion for
municipal insolvency and eligibility for filing. They replace the
assets versus liabilities test. The assets versus liabilities test is not
meaningful in the case of a municipality given the exemptions fre-
quently granted to municipal property under State law. See the
comment on proposed Section 3 below.

SECTION 2

Section 1129(a)(6) should apply to municipalities, as it does to
other debtors, since municipal utilities are subject to rate regula- ™

tion in a number of states. Municipal plans of adjustment should
be subject to such regulatory approval, where applicable in the
same manner as investor-owned utilities.

SECTION 3

Section 101(31) defines insolvency as debts exceeding the fair
value of assets.

Many municipal assets are special-purpose assets and have a
highly uncertain market value, which is probably less than cost.
Under these circumstances, many healthy municipalities would be
treated as “insolvent”. Under these circumstances, many healthy
municipalities would be treated as “insolvent”. Also, by statute,
many municipal assets cannot be reached to pay debts, rendering
the assets exceed liabilities test somewhat irrelevant to creditors.
This amendment uses a more realistic test to determine whether
the municipality is insolvent. The change in Section 109(c)(3)
(above) is correlative to this change.

21

The definition of special revenues is needed for the purposes of
revised Sections 922, 925 and 927. Examples of the special revenues
mentioned in clause (A) include receipts derived from or received
in connection with the ownership, financing, operation or disposi-
tion of a municipal water, electric system or transportation system.

An excise tax on hotel and motel rooms or the sale of alcoholic
beverages would be a special excise tax under clause (B). “Special
excise taxes” are taxes specifically identified and pledged in the
bond financing documents and are not “generally” available to all
creditors under state law. A general state sales tax would not be a
special excise tax.

In a typical tax-increment financing referred to in (C), public im-
provements are financed by bonds payable solely from and secured
by a lien on incremental tax receipts resulting from increased valu-
ations in the benefited area. Although these receipts are part of
the general tax levy, they are considered to be attributable to the
improvements so financed and are not part of the pre-existing tax
base of the community.

Examples of revenues from particular functions under clause (D)
would include regulatory fees and stamp taxes imposed for the re-
cording of deeds or any identified function and related revenues
identified in the municipality’s financing documents such as tolls
or fees relating to a particular service or benefit.

Under clause (E) an incremental sales or property tax specifical-
ly levied to pay indebtedness incurred for a capital improvement
and not for the operating expenses or general purposes of the
debtor would be considered special revenues. Likewise, any special
tax or portion of a general tax specifically levied to pay for a mu-
nicipal financing shall be treated as special revenues. For this pur-
pose a project or system may or may not be revenue-producing.

SECTION 4

Reasonable assurance of timely payment is essential to the order-
ly marketing of municipal bonds and notes and continued munici-
pal financing.

Where a pledge of revenues survives under Section 927, it would
be needlessly disruptive to financial markets for the effectuation of
the pledge to be frustrated by an automatic stay, or unless there is
adequate protection and a priority under Section 507(b), by a stay
ordered by the court.

Where a pledge of revenues survives under Section 927, it would
be needlessly disruptive to financial markets for the effectuation of
the pledge to be frustrated by an automatic stay. Further, the use
of an automatic stay may be contrary to Section 904 and interfere
with the government, affairs and the municipality’s use or enjoy-
ment of income producing property.

The super-priority granted by Section 507(b) for a failure of ade-
quate protection currently dees not now apply to Chapter 9. Never-
theless, the creditor's loss from the automatic stay or from the
granting of a priming borrowing lien should be entitled to adminis-
trative expense priority, because the creditor’s loss came as a result
of an attempt to benefit the post-petition debtor. This amendment
makes explicit, therefore, what is implicit in section 507(b).
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