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Power Without Persuasion’
Identifying Executive Influence

William Howell and Dotiglas Kriner

In his classic work on the presidency, Richard Neustadt argues that presidents
must bargain and compromise in order to achieve their goals. Yet, much has
changed in.the political environment since Neustadt wrote his seminal work in
1960. Washiington politics, particularly involving the president and Congress, is
now characterized by higher levels of polarization, with an increased propensity
for divided government. Advocates of the polarization thesis note that gone are
the days when legislators from both parties could work behind the scenes to
craft compromise legislation. As a result, the leadership strategies that Neustadt
recommends may be less amenable to the politics of the twenty-first century
than they were almost a half century ago. If so, then new strategies of presiden-
tial leadership will be required. , :

In this chapter, William Howell and Douglas Kriner examine the idea of
“power without persuasion” or the propensity of presidents of both political
parties to use their unilateral powers to secure the policies they prefer. Presi-
dents can employ executive orders, proclamations, and other tools of the uni-
lateral presidency to advance their goals. Howell’s (2003) own recent work
demonstrates that presidents are more active in using executive orders to ad-
vance their policy goals, but the question remains, how successful are presidents
in using this strategy? In this chapter, Howell and Kriner address this question
by exploring four case studies from the presidency of George W. Bush. These
case studies demonstrate both the potential and the limitations of the unilateral
presidency approach. While there are limitations to the approach, importantly,
these case studies reveal that in many situations presidents can employ their
powers unilaterally to greatly increase their leverage over Congress, as well as
to achleve their preferred policy outcomes. While presidents cannot ignore the
need to bargain and work with Congress, it is no longer the only game in town
for presidents.
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Modern presidents are put in a seemingly impossible position,
On the one hand, they are saddled with enormous responsi-
bilities, expected to respond at a moment’s notice to everything from
the latest terrorist attack to the “threat” that same-sex couples pres-
ent to the institution of marriage. And on the other, the formal pow-
ers that the Constitution grants them are wholly insufficient to meet
the task. Wielding only the powers to propose and veto legislation in
order to stave off mounting public expectations is a bit like brandish-
ing a wooden sword in the face of a rapidly approaching cavalry.
Presidents, plainly, stand little chance at holding their line.

Fortunately for them, presidents have more options, and more op-
portunities, than all of this supposes. Drawing from a “tool chest”
that they themselves have fabricated, presidents unilaterally can set
public policy and thereby place upon others the onus of coordinating
a response (Cooper 1997, 546). With executive orders, executive
agreements, national security directives, proclamations, and other
kinds of directives, presidents can exert power and initiaté change to
an extent not possible in a strictly legislative setting. And because of
this, they stand a considerably better chance of beating back the pub-
lic claims made on them, while also redirecting the doings of govern-
ment in ways that better reflect their own priorities.

From the very beginning, presidents have exercised their unilateral
powers, the Neutrality Proclamation, Louisiana Purchase, and Eman-
cipation Proclamation being early highlights. In the modern era,
however, the practice has really taken hold. Almost all of the trend
lines point upwards. During the first 150 years of the nation’s history,
treaties (foreign agreements that must be ratified by Congress) regu-
larly outnumbered executive agreements (foreign agreements that au-
tomatically take effect); but during the last 50 years, presidents have
signed roughly 10 executive agreéments for every treaty submitted to
Congress (Moe and Howell 1999; Margolis 1986). With rising fre-
quency, presidents are issuing national security directives (policies
that are not even released for public review) to institute aspects of
their policy agenda (Cooper 1997, 2002). Though the total number of
executive orders has declined, the number of “significant” orders has
increased by roughly an order of three (Howell 2003, 83).! Using ex-
ecutive orders, department orders, and reorganizations plans, presi-
dents have unilaterally created a majority of the administrative
agencies listed in the United States Government Manual (Howell and
Lewis 2002; Lewis 2003), What is more, these policy mechanisms
hardly exhaust the totality of options available to presidents, who reg-
ularly invent new ones or redefine old ones in order to suit their own
strategic interests.

A variety of factors have contributed to the rising use of unilateral
directives: Supreme Court rulings in the 1930s and "40s upholding the
constitutionality of executive orders and executive agreements;? the
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rise of the administrative state (Weko 1995; Arnold 1998); and, per-
haps most consequentially, the well-documented weakening of par-
ties, devolution of committee powers, and polarization of Democrats
and Republicans within Congress since the 1970s (Kernell 1997;
Mann and Ornstein 1981; Heclo 1978; Oppenheimer 1980; Bond and
Fleisher 2000), all of which have made the legislative process a less
attractive venue for presidents to advance their policy agendas.3 The
real question, though, is whether this arsenal of unilateral powers has
done presidents much good, enhancing his ability to cope with the
rising expectations laid before them,

Conventional wisdom, for the most part, presents a rather dim
view of these powers, arguing that presidents rely upon them only
when efforts to persuade—the purported key to presidential power—
have faltered. The mere issuance of commands, as it were, is less a
sign of strength than of failure to achieve one’s policy goals “by softer
means” (Neustadt 1990, 24). This chapter takes a different view.
Through a series of case studies, it demonstrates two facts about the
politics of unilateral action. First, because presidents can issue execu-
tive orders in lieu of laws and executive agreements in lieu of treaties,
they are able to institute policies that materially alter the doings of
government. Rather than working at the fringes of the policymaking
process, or instituting policies preferred by supermajorities within
Congress, presidents use their unilateral powers to considerable and
independent effect—sometimes creating policies that look very differ-
ent from those that members of Congress might prefer, and other
times issuing orders that would never survive the legislative process.
Second, and critically, these powers have limits, for which any theory
of unilateral action must account. Though they need not construct or
sustain coalitions in support of their policy initiatives, presidents
must carefully monitor, and even consult with, members of Congress
and judges to ensure the sanctity of their orders. Acting in policy do-
mains in which they lack adequate constitutional or statutory author-
ity or issuing policies that anger too many legislators; presidents risk
being overturned. The challenge, as such, is to recognize opportuni-
ties when they arise and to push policy as far as Congress and the
courts will permit.

Straight out of the Gates

From the moment he took office, President George W. Bush began
issuing executive orders, proclamations, and national security direc-
tives that would dramatically reshape the domestic and foreign policy
landscapes.# In the spring of 2001, he issued an executive order that
instituted a ban on all federal project labor contracts, temporarily set-

'y

- ting in flux Boston’s $14 billion dollar “Big Dig” and dealing a major
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B {6 labor unions. He later required federal contractors to post no-

. tices édwsmg employees that they have a right to withhold the por-
tioief union dues that are used for political purposes. He created the
Whiie House Office of Faith-Based and Community Initiatives, which
was charged with “identify[ing] and remov{ing] needless barriers that
thwart the heroic work of faith-based groups.”> He has used the Of-
fice of Management and Budget to scrutinize the scientific basis for
regulating businesses and, in some instances, whole industries, He
set new guidelines on federal funding of fetal tissue research. In order
to block the release of presidential papers, he claimed the power for
presidents and their kin to invoke executive privilege years after leav-
ing office. By including salmon raised in fish hatcheries in counts for
the Endangered Species Act, Bush managed to take salmon off the
list of endangered species and thereby lifted federal regulations that
applied to the rivers and streams where they spawn. Without securing
congressional authorization, Bush withdrew from the Kyoto Proto-
cols, the International Criminal Court, and the Antiballistic Missile
Treaty. And just as Truman used a 1950 national security directive to
identify the doctrine of containment, which guided foreign policy
during the Cold War, Bush issued a national security strategy endors-
ing the principle of preemptive war, which may guide foreign policy
efforts to confront terrorism in the twenty-first century.

For Bush, scaling back environmental and industry regulatlons has
been a major priority. “Stymied in [their] efforts to pass major do-
mestic initiatives in Congress,” a recent New York Tirnes feature story
revealed, “officials have turned to regulatory change.” Under Bush’s
watch, ’

Health rules, environmental regulations, energy initiatives, worker
safety standards and product-safety disclosure policies have been mod-
ified in ways that often please business and industry leaders while dis-
maying interest groups representing consumers, workers, drivers,
medical patients, the elderly and many others, And most of it was done
through regulation, not law—lowering the profile of the actions. The
administration can write or revise regulations largely on its own, while
Congress must pass laws. For that reason, most modern-day presidents
have pursued much of their agendas through regulation.’

The Bush administration has issued rules that alter the amount of al-
lowable diesel-engine exhaust, that extend the number of hours. that
truck drivers can remain on the road without resting, and that permit
Forest Service managers to approve logging in federal forests without
standard environmental reviews. These rule changes, moreover, rep-
resent but a fraction of the total.

Considerable activity has centered around the president’s war on
terrorism. In the aftermath of September 11, Bush created a series of
agencies—the Office of Homeland Security, the Office of Global Com-
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munications, and the Commission on the Intelligence Capabilities of
the United States Regarding Weapons of Mass Destruction—to col-
lect and disseminate new intelligence while coordinating the activi-
ties of existing bureaus. He issued a national security directive lifting
a ban (which Ford orlgmally instituted via executive order 11905) on
the CIASs ability to “engage in, or conspire to engage in, political as-
sassination”—in this instance, the target being Osama bin Laden and
his lieutenants within Al Qaeda. He signed executive orders that froze
all financial assets in U.S. banks that were linked to bin Laden and
other terrorist networks. And perhaps most controversially, Bush
signed an order allowing special military tribunals to try any
noncitizen suspected of plotting terrorist acts, committing térrorism,
or harboring known terrorists. ¢

The most visible of Bush’s unilateral actions consisted of military

~ strikes in Afghanistan and Iraq. Having secured congressional autho-

rizations to respond to the mounting crises as he saw fit,? in the fall
of 2001 Bush directed the Air Force to begin a bombing campaign
against Taliban strongholds, while Special Forces conducted stealth
missions on the ground; and in the spring of 2003, he launched a
massive air and ground war against Traq, involving the United States
in the most protracted military conflict since the Vietham War
Though not packaged as traditional policy directives, these com-
mands nonetheless instigated some of the most potent expressions of
executive power. Within a year Bush's orders resulted in the collapse

- of the Taliban and Baathist regimes; the flight of tens of thousands of

refugees into Pakistan, Iran, and Turkey; the destruction of Afghani-
stan’s and Irag’s social and economic infrastructures; and the intro-
duction of new governing regimes.

- Bush hardly invented these powers, nor was he the first president
to utilize them with such frequency and consequence. During his ten-
ure, Clinton also “perfected the art of go-alone governing.”® Though
Republicans quashed his 1993 healthcare initiative, Clinton subse-
quently managed to issue directives that established apatient’s bill of
rights for federal employees, reformed healthcare programs’ appeals
processes, and set new penalties for companies that deny health cov-
erage to the poor and people with preexisting medical conditions.
During the summer of 1998, just days after the Senate abandoned
major tobacco legislation, Clinton imposed smoking limits on build-
ings owned or leased by the executive branch and ordered agencies to
monitor the smoking habits of teenagers, a move that helped gener-
ate data needed to prosecute the tobacco industry. While his efforts to
enact gun-control legislation met mixed success, Clinton issued exec-
utive orders that banned numerous assault weapons and required
trigger safety locks on new guns bought for federal law enforcement
officials. Nor did this activity decline in the waning years of his ad-
ministration. Instead, Clinton “engaged in a burst of activity at a
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- point: when other presidents might have coasted. . . . Executive orders
have flown off.Clinton’s desk, mandating government action onissues
from mental health to food safety.”? Even as a lame duck president,
Clinton drew upon his unilateral powers to turn literally millions of
acres of land in Nevada, California, Utah, Hawaii, and Arizona into
national monuments. Though Republicans in Congress condemned
the president for “usurping the power of state legislatures and local
officials” and vainly attempting to “salvage a presidential legacy,” in
the end they had little choice but to accept the executive orders as
law.10 Rather than wait on Congress, Clinton simply acted, daring his
Republican opponents and the courts to try to overturn him, With a
few notable exceptions, neither did.!!

Nor are Clinton and Bush aberrations. Throughout the twentieth
century, presidents have used their powers of unilateral action to in-
tervene into a whole host of policy arenas. Examples abound: by cre-
ating the Fair Employment Practices Committee (and its subsequent
incarnations) and desegregating the military in the 1940s and '50s,
presidents defined the federal government's involvement in civil
rights decades before the 1964 and 1965 Civil Rights Acts; from the
Peace Corps to the Environmental Protection Agency to the Bureau
of Alcohol, Tobacco, and Firearms to the National Security Agency to
the Federal Emergency Management Agency, presidents unilaterally
have created some of the most important administrative agencies in
the modern era; with Reagan’s executive order 12291 being the most
striking example, presidents have issued a string of directives aimed
at improving their oversight of the federal bureaucracy; without any
prior congressional authorization of support, recent presidents have
launched military strikes against Grenada, Libya, Panama, Bosnia,
Sudan, and Kosovo. These, moreover, are just a small sampling of the
policies issued and actions taken, via executive orders, proclama-
tions, reorganization plans, and other kinds of directives.12

A defining feature of presidential power during the modern era, it
seems fair to say, is a propensity, and a capacity, to go it alone. As
Peter Shane and Harold Bruff (1988) argue in-their casebook on the
presidency, “presidents [now] use executive orders to implement
many of their most important policy initiatives, basing them on any
combination of constitutional and statutory powers that is thought to
be available.” Kenneth Mayer (2001, 4-5) echoes their assessment in
his comprehensive survey of executive orders, which documents how
presidents have used their unilateral powers to “make momentous
policy choices, creating and abolishing executive branch agencies, re-
organizing administrative and regulatory processes, determining how
legislation is implemented, and taking whatever action is permitted
within the boundaries of their constitutional or statutory authority.”
And according to Phillip Cooper (2002, 8-9), “Many presidents have
felt the need to reach out with executive orders and proclamations,
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creating some of the most important debates over executive action
and some of the most important policy moves in our history. . ..
These tools of presidential direct action have been at the heart of the
goad, the bad, and the ugly of the presidency.” Through executive or-
ders, executive agreements, proclamations, and their ilk, presidents
have managed to stem the rising tide of public demands and expecta-
tions placed upon them in the modern era, and to effect change in
ways simply not possible in a strictly legislative setting:

The Demonstration of Influence

- That presidents aré using their unilateral powers with rising fre-
quency does not necessarily indicate that they are getting more of
what they want. Richard Neustadt fairly warns that one must distin-
guish the exercise of powers (plural) from the demonstration of
power (singular) (1990, see note on p. 7), for one hardly guarantees
the other. As powers, Neustadt would surely concede that unilateral
directives are an integral part of the president’s arsenal. His skepti-
cism lies in whether these powers yield power; and he outright rejects
the notion that commands enable presidents to meaningfully address
the awesome tide of responsibilities laid before their feet (pp. 10-28).
For Neustadt (p. 24), the exercise of these unilateral powers, as with
virtually all formal powers, represents a “painful last resort, a forced
response to the exhaustion of other remedies, suggestive less of mas-
tery than of failure—the failure of attempts to gain an end by softer
means.” If anything, unilateral directives signal weakness, for when
presidents issue them, they admit to having lost sway over other po-
litical actors, and, by extension, the political system more generally.

For a variety of reasons, Neustadt’s claim that the mere issuance of
orders demonstrates weakness greatly overstates matters (Howell
2005a). Still, his distinction between powers and power is a useful
one. Obviously, presidents do not gain power simply by producing
more executive orders, any more than they do so by issuing addi-
tional vetoes or proposing more legislation. The frequency with
which formal powers are asserted says little, if anything, about the
power that presidents wield (Cameron and McCarty 2004, 414), espe-
cially in a system of governance where numerous other political ac-
tors have their own independent authority and means to resist. If
presidents and their staffs are merely acting on behalf of other politi-
cal actors and issuing orders that otherwise would be printed as laws,
or if the domain of delegated and constitutional authority in which
presidents can act independently is highly restricted,!3 then unilat-
eral powers hardly augment executive power.

To identify power, the president’s actions must leave a unique im-
print on the law and, ultimately, on the doings of government.!4
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Among social scientists, there is considerable confusion on this mat-
ter, and so it is worth drawing out at some length, To measure’the in-
fluence that a president (or anyone else for that matter) has made,
the proper comparison is not between the world that is and the world
that he might prefer; nor is it between the worlds that exist before
and after an action has been taken. Presidents can use their unilateral
powers to considerable effect even though they do not achieve every-
thing they might like, and even when the operations of government
appear stable over time. The right comparison, instead, is between the
state of the world that exists in the aftermath of a presidential order and
the one that would exist had the president not acted at all. If the presi-
dent is merely doing things that other political actors would have
done themselves, then no difference between this observed and this
imagined world will appear. Similarly, if members of Congress imme-
diately undo every presidential order that does not perfectly reflect
their own independent interests, then again these two worlds proba-
bly will look much alike, But if the president uses his unilateral pow-
ers to institute policies that otherwise would not survive the
legislative process, or to issue policies that look substantially differ-
ent from those that members of Congress might prefer, then genuine
influence is revealed.

When will presidents exercise their unilateral powers, and how
much influence do they gain from doing so? In two circumstances
(derived formally in Howell 2003), presidents have strong incentives
to issue unilateral policy directives; and in both, they create policies
that differ markedly from those that other branches of government
would produce, were they left to their own devices. First, when Con-
gress is poised to enact sweeping policy changes that the president
opposes, the president occasionally can preempt the legislative pro-
cess with more moderate policy shifts. Recall, by way of example, the
weakling Occupational Safety and Health Administration created
under Nixon, the modest sanctions levied by Reagan against South
Africa’s Apartheid regime, and the narrow focus and minimal powers
that Bush originally assigned to the independent commission investi-
gating intelligence failures on Iraq and weapons proliferation. In
each of these cases, Congress stood poised to create either a stronger
agency or more robust public policy, and the president lacked the
support required to kill these initiatives with a veto. And so in each,
executive influence was measured by the president’s ability to unilat-
erally impose portions of the proposed legislation, and thereby derail
the support of moderates within Congress who were considering
stronger and more sweeping policy change.

Presidents also use their unilateral powers to shift existing policies
over which Congress remains gridlocked. Here, the signature of
power is not an altered policy, but the creation of one that otherwise
would not exist at all. As Congress failed to deal in any substantive

Chapter 5 113

way with civil rights issues during the 1940s and ’50s, the classifica-
tion of intelligence during much of the post“War era, or terrorism in
the aftermath of September 11th, presidents stepped in and unilater-
ally defined the government’s involvement in these policy arenas
(Mayer 2001; Cooper 2002). As Justice Robert Jackson recognized
in his famous concurring opinion to Youngstown Sheet & Tube Co.
v. Sawyer, “Congressional inertia, indifference, or quiescence may
sometimes, at least as a practical matter, enable, if not invite, mea-
sures on independent presidential responsibility.”15 Incapable of ef-
fecting policy change legislatively, presidents may step in, grab the
reins of government, and issue policy changes that members of Con-
gress, left to theirown devices, would not enact. Doing so, they do not
always get everythmg that they want, for should they push too far,
their actions may galvanize a congressional or judicial response. And
in some instances, presidents might well prefer to have their policy
inscribed in law rather than in a unilateral directive, if only to guard
them against the meddlmg of future presidents. But a window of op-
portunity nonetheless presents itself when members of Congress re-
main mired in gridlock—one that presidents can take without ever
convincing a single member of Congress that they share the same in-
terests or serve the same goals.

In both of these scenarios, the contours of executive influence are
readily discernible. In the first, the counterfactual to a unilateral di-
rective is a more radical policy shift by Congress—were it not for the
president’s actions, Congress would retain the votes of its more mod-
erate members in support of sweeping legislative change. And in the
second, the mark of presidential influence is not a public policy that
is weaker (or stronger) than what Congress prefers—rather, it is the
unilateral creation of a policy that otherwise would not exist at all.
Absent the president’s ability to change public policy unilaterally, the
federal government would appear incapable of moving policy in ei-

ther a liberal or conservative direction.
of

Unilateral Actions Taken: Four
Recent Cases of Command

The rest of this chapter considers four case studies, each involving
actions taken by Bush during the past several years. The studies are
meant to serve two overarching objectives, the first of which con-
cerns the identification of presidential power. For a variety of rea-
sons, this can be a tricky business, and one ideally suited to
case-study research. First, in our system of separated and federated
powers, most every branch of government has its hands on policy—
members of Congress, bureaucrats, judges, and White House staff all,
and always, are leaning against the status quo, hoping to nudge it in
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their preferred ideological direction. Trying to gauge the contribution
of ‘each can be a bit like predicting what will happen to a bunch of
pick-up sticks when one, and one alone, is removed from the pile.
Second, clear winners are rarely declared. Though conflict is con-
stant, and politicians remain engaged in a continual contest of will
and strength, rarely do we witness two branches of government in a
clear showdown, one rising up and exerting its powers and the other
relenting. And finally, as previously established, power is properly as-
sessed by reference to conditions that would exist had powers not
been exercised; and because we do not observe realities that might
have been, it can be extremely difficult to measure the magnitude, or
even existence, of executive influence,16

The second objective served by these case studies is to highlight
the institutional constraints on the president’s unilateral powers,
Plainly, presidents cannot institute every aspect of their policy agenda
by decree. The checks and balances that define our system of gover-
nance are alive, though not always well, when presidents contemplate
unilateral action. Should the president proceed without statutory or
constitutional authority, the courts stand to overturn his actions, just
as Congress can amend them, cut funding for their operations, or
eliminate them outright.!? When exercising unilateral powers, presi-
dential power is defined in the negative—it is as hig or small as Con-
gress and the courts are weak or sirong. Any account of a president’s
unilateral powers must take these institutional constraints seriously,
identifying how they operate, when presidential power is checked,
and what opportunities presidents have to strike out on their own.

Salmon and the Endangered Species Act

Since the enactment of the Endangered Species Act (ESA) in 1973,
the federal government has devoted more resources to protecting the
great salmon runs of the west coast than it has spent on any other
species.18 In the 1990s, President Clinton continued and strengthened
this massive effort to preserve 26 species of salmon classified as en-
dangered and to protect their expansive natural habitats ranging
from southern California to Washington. Beginning in 2001, however,
all of this would change, as the Bush administration made a clean
break with precedent and began to systematically curtail protections
for wild salmon.

For 30 years, in its counts for determining whether a species was
endangered, the federal government only considered wild salmon
and excluded populations raised in hatcheries, In September 2001,
however, Oregon Federal Judge Michael Hogan demanded scientific
justification for this policy. The District Court gave no explicit in-
structions for how stocks from hatcheries should factor into the
determination of a species’ endangered status. Instead, the court
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merely directed the National Marine Fisheries Service to “consider
the best available scientific evidence” when constructing its stan-
dard rather than summarily excluding hatchery-bred fish from its
determinations.19
~ To meet the court’s mandate, the Fisheries Service hired a panel of

outside experts to evaluate the nation’s salmon stocks, while .also
commissioning its own internal review. Citing the genetic inferiority
of man-raised stocks and the continued decline in the wild salmon
population, the board of scientists rejected outright arguments that
salmon from fisheries could stabilize natural populations. The Fish-
eries Service’s internal review bolstered these conclusions, stating
that production in'hatcheries provided a poor gauge of the health of
natural populations and that the determination of each species’ sta-
tus should be based only “on whether they are likely to be self-
sustaining in their native ecosystem.”20

The Bush administration, however, did not welcome these determi-
nations. In search of a new regulatory policy that would ease restric-
tions on development, Bush turned to Mark Rutczik, who just three
years prior as a timber lobbyist had proposed giving equal weight to
hatchery-raised and wild salmon in federal endangered species deter-
minations. As a newly appointed legal advisor to the Fisheries Ser-
vice, Rutczik redrafted his earlier recommendations as an official
proposed regulatory change, which promptly was published for pub-
lic comment in the Federal Register on June 3, 2004. The proposed
change pleased the Building Industry Association’s Timothy Harris,
who lauded the administration efforts: “It's about time. . .. I'm hop-
ing this will finally result in de-listing some of these salmon popula-
tions.”21 A mere 11 days after the formal introduction of the proposed
new counting procedures, the Fisheries Service proposed another
new rule that would strip 23 of 27 species of their endangered status
after reevaluating their populations in light of hatchery stocks.22

The response from the scientific and environmental community
was swift and unambiguous. Upon learning that their conclusions:
about the viability of restoring natural salmon stocks with hatchery
fish were “inappropriate for official government reports,” the scien-
tists who drafted the Fisheries' report made their findings public in
Science and openly derided the proposed regulatory change in the
press.23 Dr. Ransom Myers of Dalhousie University charged, “this is a
direct political decision, made by political people to go against the
science.” When asked to comment on the administration’s arguments
that the use of hatchery fish would be the swiftest solution to restor-
ing natural stocks, Myers replied, “no credible scientist believes
this.”24 Environmentalists were no less harsh in their criticism of the
Bush administration’s proposal. The National Wildlife Federation’s
Jan Hasselman summed up their views: “Rather than address the
problems of habitat degraded by logging, dams and urban sprawl,
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 this: policy will purposefully mask the precarious condition of wild
salmon behind fish raised by humans in concrete pools.”25
. Despite the outcry, the Bush administration hardly wavered in its
support of the controversial proposals; and recently, it has only inten-
sified its attacks on federal salmon protections. On November 30,
2004, the administration released a new draft proposal that would re-
move from federal protection 80 to 90 percent of the “critical habitat”
for salmon currently protected by the Fisheries Service from logging
and human development.2® And in its latest movement against the
old regime, the Bush administration seized on a 2003 District Court
ruling to propose barring altogether the removal of four federal dams
blocking salmon access to upstream spawning grounds.2? Judge Red-
den, who issued the ruling that purportedly supported Bush's actions,
announced his disapproval and warned that the Bush policy could be
headed toward a veritable “train wreck.”28 Nevertheless, in stark con-
trast to the will of the District Court and 30 years of policy precedent,
the Bush regulations remain unaltered and on course to becoming
the law of the land.

As Bush has acted unilaterally to reverse long held tenets of federal
environmental policy protecting wild salmon, Congress has been re-
markably silent. A few members, particularly Western Democrats
such as Maria Cantwell and Jim McDermott of Washington, have lev-
ied intense public criticism against the president and his regulatory
attacks; however, no member has brought legislation challenging any
of the proposed changes to the floor of either chamber.2? What little
action there has been on the Hill has attempted to write into law
some of Bush’s objectives pursued through regulatory change. In the
fall of 2004, the House Committee on Resources reported to the floor
HR 2933, which would amend the ESA to mirror the Bush policy of
excluding from federal protection salmon habitats already governed
by state or municipal environmental management policies. The legis-
lative clock ran out on the bill, however, when Congress adjourned in
December. Still, this amendment to the ESA did not go nearly as far
as the Bush regulatory proposal of November 30, which would also
exclude from federal protection vast tracts of land not deemed criti-
cally important to salmon survival by the new population survey and
mapping techniques.

Rather than build the supermajorities required to enact new legis-
lation in Congress, Bush has sought change through the regulatory
process. Doing so, he has achieved reductions in federally protected
salmon habitats much more drastic than those even contemplated by
members of the House or Senate. Indeed, absent any legislative
changes in the ESA that might justify the about face in policy, admin-
istratively Bush has orchestrated policy proposals that have revised
one of the most important environmental policies enacted in the last
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half century. After a period for public comment, Bush’s proposals
took effect on June 28, 2005.30

Military Tribunals

Throughout our nation’s history, presidential power has expanded
most during times of war. In moments of crisis, Congress and the
courts regularly defer to their Commander in Chief—and perhaps for
good reason as, according to Alexander Hamilton in the 74th Federal-
ist, national emergencies demand all the energy and dispatch that a

‘unitary executive can muster: “Of all the cares or concerns of govern-

ment, the direction of.war most peculiarly demands those qualities
which distinguish the exercise of power by a single hand. The direc-
tion of war implies the direction of the common strength; and the
power of directing and employing the common strength forms a
usual and essential part in the definition of executive authority.” Ex-
amples of presidential wartime authority abutting and occasionally
breaching constitutional limits include Abraham Lincoln’s suspen-
sion of the writ of habeas corpus, Woodrow Wilson's assertion of un-
precedented control over the national economy during World War I
through measures such as the temporary suspensions of civil sexrvice
hiring rules and eight-hour workday laws,?! and Franklin Roosevelt’s
repeated efforts before and after the Lend Lease Act to supply arms
and other war materiel to Great Britain, not to mention his now infa-
mous internment of 110,000 Japanese Americans during World
War IL

The contemporary “war on terror” and occupation of Iraq have
proved no lesser catalysts for the aggrandizement of presidential
power. Among the most visible assumptions of unilateral executive
authority stemming from the current conflict is President George W.
Bush’s decision to deny Geneva Convention rights to militants cap-
tured in Iraq. From a purely constitutional perspective, however,
President Bush’s military order of November 13, 2001, creating mili-
tary tribunals to try enemy combatants stands alone for the direct-
ness of its attack on the separation of powers and its unambiguous
incursion into the domain of another branch of government, in this
case the federal judiciary.

In the immediate aftermath of September 11, 2001, members of
Congress reacted at lightning speed to grant the president new au-
thority and tools to protect the nation’s security. On September 14,
both the House and Senate approved a joint resolution authorizing
the president to use “all necessary and appropriate force against
those nations, organizations, or persons he determines planned, au-
thorized, committed or aided the terrorist strike, or harbored such
organizations or persons, in order to prevent any future acts of inter-
national terrorism against the United States by such nations, organi-
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bersons 132 Similarly, to aid in the identification and
,Hs’u.é,p'éctéd terrorists already within the United States,
‘ Béxx%ed' to administration pressure and passed the USA Pa-
A ,'3_3:which granted federal law enforcement agencies unprece-
dented : powers to spy om citizens and noncitizens alike, taking
4dvantage of roving wiretaps, secret “sneak and peak” warrants, and
access to information ranging from voicemail messages to library
records. ‘
*Not content with these specific delegations of power, and wagering
that he still had enough partisan and public support to ward off any
congressional challenge, the president unilaterally claimed even
greater authority over the conduct of the war on terror. A mere 18
days after signing the Patriot Act into law, President Bush issued a

military order granting himself and the Secretary of Defense sole au- .

thority over the detention, trial, and punishment of suspected terror-
ists.34 Citing his constitutional powers as Commander in Chief and
those granted him by the recently enacted use of force resolution,
President Bush proclaimed his authority to detain any noncitizen he
had “reason to believe” was a member of Al Qaeda, had engaged,
aided or abetted, or conspired to commit acts of terrorism, or had
harbored such individuals. If ever charged and brought to trial, such
persons, regardless of whether they were captured on a foreign bat-
tlefield or in downtown Detroit, would face a military tribunal in

which only a two-thirds vote was needed for conviction. Possible sen-

tences included death.

Bush left no doubt that any person charged under the military
order would be beyond the reach of the civilian judicial system: “The
individual shall not be privileged to seek any remedy or maintain any
proceeding, directly or indirectly, or to have any such remedy or pro-
ceeding sought on the individual's behalf, in (i) any court of the
United States, or any State thereof, (ii) any court of any foreign na-
tion, or (iii) any international tribunal.” The only authority oversee-
ing the process was the president himseif, as the order required
“submission of the record of the trial, including any conviction or
sentence, for review and final decision by me or by the Secretary of
Defense if so designated by me for that purpose.”35 In a congressional
hearing on December 6, 2001, Senator John Edwards (D-NC) argued
that this clause was so vague that it even allowed the president io
overturn an acquittal. By this reading, the order essentially granted
Bush sole power over the fate of the accused, leaving Congress and
the judiciary with nothing but the administration’s assurances that
individual rights would receive due consideration.36 Such was hereto-
fore only the power of kings and Caesars.

Not surprisingly, the order provoked fervent denunciations from
some of the more outspoken members. of Congress. Bob Barr, a con-
servative Republican and civil libertarian from Georgia, lamented,
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“the scope of this executive order takes your brf:ath a\.z\ra.y.”37 At fl}}e
opposite end of the ideological spectrum, Dennls Kuc1n'1ch of Ohio
warned, “the creation of military tribunals would permlf. secret ar-
rests, secret charges using secret evidence, secret prosecutions, secret
| witnesses, secret convictions, secret sentencing, and even sef:ret. exe-
cutions ... it is therefore a matter of protectinlg our'constltutlopal
rights that defendants in terrorism cases receive full due process
he law.”38 ’
undOifletr emembers expressed unease that Bush, without Con.gl‘"esss
consultation or approval, had effectively supplanted 1':he traf‘huonal
justice system. New York Democrat Jerrold Nadler qulpl')ed., for the
administration to do thi§ without coming to Congr.e?*s is a Fremen-
dous arrogation of power. If they had suggested military tr1bunal§,
they would have been laughed out of Congreis. So mste:ad .they do it
by executive order . . . to avoid the Congress.”3® And Illinois Senator
Richard Durbin expressed the frustration of many Democrats ‘.Nho
had supported the president on the Patriot Act, but now felt blind-

" sided by the administration:

Because it seemed to us that this is a rather significant departure frfjm
what we considered to be the open statement here of our cooperation
"between the lepislative and executive branch in dealing v\‘ut'h terrorism.
‘We felt we had been asked for and had given to the admml:stratlon the
tools they needed to fight terrorism. And then to the surprise of many
of us came this new request for—perhaps not a ?equisot but an an-
nouncement about military tribunals and commissions.

Wisconsin Democrat Russ Feingold went further, accusing the ad-
ministration of not only doing unilaterally what it could not accom-
plish legislatively but even of timing the announcement of tl‘lie order
to the anthrax scare that gripped the capital in late fall 2001: “From a
strategic point of view 1 guess it was pretty clever to throw..the
kitchen sink at us [then] . . . every day you'd pick up }he pa.per'—flrst
it was detainees, Then, gee, theyre going to start listening in on

-client conversations.”#!
att'(I)‘;I(l)?gI?l congressional Democrats challenged the order,. none .of
their efforts materialized in legislation. In the House, _Dennls Ku01.n—
ich threatened to introduce an amendment to the Defeinse Appropria-
tions bill (H.R. 3338) that would bar the use of federal funds to
administer the tribunals. Although publicly supported by 38 other
representatives, Kucinich yielded to pressure from others who
wished to avoid a vote on the issue.42 California Democrats Zoe Lof-
gren and Jane Harman then introduced a softer measure,.H.R. 3468,
that would sanction the tribunals, while still guaranteeing the ac-
cused habeas corpus rights. And in the Senate, Patrick Le:ahy of Ver-
mont offered S. 1941 to provide for the judicial review of any
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convictions resulting from a military tribunal. Both bills, however,
stalled in committee, . ‘

Lacking an effective legislative retort,’ Democrats and moderate
Republicans turned to public hearings to air their grievances with the
goal of influencing the final shape of the tribunals, whose #odus ope-
randi was still being determined by the Secretary of Defense. Republi-
can Senator Arlen Specter of Pennsylvania hoped that such hearings
would reestablish the central role of congressional oversight: -

Simply declaring that applying traditional principles of law or rules of
evidence is not practicable is hardly sufficient. The usual test is
whether our national security interests outweigh our due-process
rights, and the administration has not yet made this case. . .. Even in
war, Congress and the courts have critical roles in establishing the ap-
propriate balance between national security and civil rights. . . . Vig-
orous Congressional oversight is the indispensable first step in
determining what is “practicable” in finding that balance.?? -

Leahy brought a parade of civil rights groups and constitutional
law scholars before the Senate Judiciary Committee who denounced
both the military order’s content and the president’s gall in announc-
ing it unilaterally. The ACLU decried the order as “unjustified and
dangerous” and admonished, “while the order applies in terms only
to noncitizens, the precedents on which the president relies makes no
such distinction, thereby permitting the order to be extended to cover
United States citizens at the stroke of a pen.”#4 From the libertarian
camp, Timothy Lynch, director of the criminal justice project at the
Cato Institute, chided, “nobody is above the law, not even a president
who enjoys very, very high approval ratings.”#5 Harvard Law School’s
Phillip Heymann exhorted Congress to defend its institutional pre-
rogatives and check the administration’s seizure of power: “It should
be a proud and patriotic responsibility of the Congress to protect the
people of the United States against the unnecessarily dangerous path
of recourse to military tribunals and detention without trial which
the president has taken us in response to public fears.”46

Renowned constitutional law scholar Laurence Tribe offered per-
haps the most scathing critique of Bush’s action; “The structure of the
November 13 Order is so constitutionally flawed at its base that it
cannot be saved by nimble TV spin [referring to Rumsfeld's 12/2/2001
- Meet the Press interview] or by altering a detail here and a detail
there.” Tribe emphasized its potential for wanton abuse and the
threat it posed to millions of legal aliens residing in the United States
who paid taxes and steadfastly abided by the law. To illustrate his
point, Tribe described how a hypothetical Irish national, who had
lived in the United States for decades but contributed funds to the
IRA before its disarmament, could be handed over to a military tribu-
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nal for trial and execution should the president, and the president
alone, certify the action. Tribe concluded: -

Of course, as Secretary Rumsfeld must have recognized, any such
threat, made in a manner that necessarily hangs like a sword of Damo-
- cles over millions of lawful residents of this nation, cannot possibly be
- defended under our Constitution. As Justice Marshall once wisely ob-
served, such a sword does its work by the mere fact that it “hangs—not
that it drops.”. . . The Secretary’s attempt to wish the sword away—to
persuade us all that, until we feel the edge of the blade upon our m.ecks,
we need not worry—is no substitute for replacing the sword with a
solid framework for the judicious use of executive force in bringing ter-

rorists to justice.4’

The administration, however, resisted this onslaught of objec-
tions.48 While criticisms from Democrats and moderate Republican.s
would have killed any effort to create the tribunals legislatively, suffi-
cient Republican support for the president remained to ensure that
his opponents in Congress could not muster the two-thirds majority
necessary to overturn his unilateral directive. Emboldeped by Refpub-
lican support and buoyed by high public approval ratings, President
Bush defended the need for military tribunals to try suspected terror-
ists: “I need to have that extraordinary option at my fingertips. . . . It’s
our national interests [sic], it’s our national security interest [sic] that
we have a military tribunal available.” Vice President Cheney dis-
missed concerns about the violation of suspects’ rights, asserting that
foreign terrorists “don’t deserve the same guarantees and safeguards
that would be used for an American citizen going through the normsrl
judicial process.”49 At a December 6 hearing before th.e Senate Judi-
ciary Committee, the Attorney General John Ashcroft mgnalt?d the ad-
ministration’s intransigence by branding those who questioned the
president’s authority agents of the terrorists: .

To those who pit Americans against immigrants, and citizens against
non-citizens, to those who scare peace-loving people with phantoms of
lost liberty, my message is this: Your tactics only aid terrorists, for they
erode our national unity and diminish our resolve. They give ammuni-
tion to America’s enemies and pause to America’s friends. They encour-
age people of good will to remain silent in the face of evil 50

On March 21, 2002, the Defense Department finally announced its
“refinement” of the military order, fleshing out details of how the tri-
bunals would operate and what standards of proof would be required
for convictions. In several respects, the administration gave ground:
death sentences would require a unanimous vote; the proceedings,
except portions relating to national security, would be public; fiefen-
dants and their counsel would have the right to see the evidence
against them; and the standard for conviction would be pl:‘OOf bleyond
a reasonable doubt. Yet, on other key elements, the administration re-
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- mained adamant: hearsay evidence would be admissible; the process
would remain insulated from any civilian review; and some defen-
dants might be held even after an acquittal.5!

Alihough the legislative branch initially failed to grapple with the
president’s effort to construct a new, parallel judicial system, chal-
lenges to the tribunals and the administration’s tactics for dealing
with suspected terrorists slowly percolated through the federal
courts—and all of the previous outcries against the tribunals, not to
mention the president’s low approval ratings and a languishing occu-
pation of Traq, augmented the chances of a reversal. On June 28,
2004, the Supreme Court released three decisions regarding individu-
als deemed enemy combatants and held in military custody. The first
two cases, Rumsfeld v. Padilla and Hamdi v. Rumsfeld, concerned the
indefinite detention of American citizens, who by virtue of their citi-
zenship were not subject to the military order of November 13,52
However, the third case, Rasul v. Bush, bore directly on the right of
the federal government to hold indefinitely noncitizens at Guantan-
amo Bay, Cuba. Writing for the majority, Justice John Paul Stevens
struck down the military order’s provision that detainees had no re-
course to civilian courts, ruling that the U.S. District Court did have
jurisdictional authority to hear petitions of kabeas corpus because the
United States “exercises plenary and exclusive jurisdiction” if not “ul-
timate sovereignty” over Guantanamo Bay.53 Though it allowed de-
tainees to challenge the legality of their detention, the decision
remained silent on how such challenges should be decided and exchi-
sively concerned those detainees incarcerated at Guantanamo Bay.
Other detainees, including those sent to foreign countries for interro-
gation, remained beyond the purview of the Court ruling,

Although the Rasul case dealt a glancing blow to the administra-
tion’s policies for dealing with Guantanamo detainees, its ambiguity
over how civilian courts should handle detainees’ petitions for re-
dress raised altogether new questions. Less than two weeks after the
Rasul decision, Bush directed Deputy Secretary of Defense Paul Wol-
fowitz to create a new military tribunal, the Combatant Status Re-
view Tribunal (CSRT), which would grant all detainees a hearing and
pass judgment on their status as enemy combatants, When the CSRTs
upheld the continued detention of many at Guantanamo, new legal
actions were filed in federal court. In one such case, Hamdan v.
Rumsfeld, the U.S. District Court initially found in November of 2004
for the plaintiff, ruling that the CSRTs failed to comply with the Uni-
form Code of Military Justice and were therefore invalid.54 The gov-
ernment appealed the decision, and on July 15, 2005, the Circuit
Court of Appeals reversed. In a sweeping ruling, the D.C. Circuit re-
futed the petitioner’s claim that the president lacked constitutional
authority to create military tribunals; instead, the court ruled that
Congress granted him that power de facto through its authorization
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to use all means necessary to prosecute the war on terror. The court

- then upheld CSRT'’s determination that Hamdan was an enenty com-

batant and denied him any legal grounds in U.S. or international law
for a hearing in a civilian court.53 . o

Given the dramatic conflict between the District and Circuit court
rulings, the chances were high that Hamdan would soon reach the
Supreme Court, and on November 7, 2005, the (.Zourt. granted Ham-
dan certiorari. With Chief Justice Roberts recusing himself because

he had previously participated (and found for the government) in the

Appeals Court decision, the Court by a 5-3 ruling struck doxlvn the
president’s tribunal system as in breach of both the congressionally
enacted Uniform Code-of Military Justice (UCMI) and th.e Geneva
Conventions. In striking down the tribunals, the Court rejecte':c! the
administration’s arguments that the Authorization for Use o'f .Mlhtar.y
Force implicitly granted the president power to create a m1htary tri-
bunal system.56 Absent explicit authorization fqr new trl‘pun_als, the
Court ruled that § 836 and § 821 of UCMIJ establishing guidelines fqr
the creation of military tribunals were controllin'g, and that the presi-
dent’s military tribunals as constitutedfspemflcally, the.prowsmns
refusing the accused the right to hear and contest a-.ll ev1denc.:e pre-
sented against him and the admission of he.arsay testimony—violated
the requisite basic safeguards and protections. Moreover, becaus_e §
821 made all military tribunals subject to the laws of war, the major-
ity insisted the Geneva Conventions, partic.ularly Common Article 537,
were also operable and violated by the Military .O.rder procedgres.
Though the Court ruling struck down the Mlhtary IOrder in toto,
the majority did not close the door on the use of military tribunals
completely. In his concurring opinion, Justice Breyef responded to
the dissenters’ charge that the Court’s ruling would “sorely hamper
the President’s ability to confront and defeat a new an.d deadly
_enemy” by emphasizing that the Court’s ruling did not strike diov.vn
the use of military tribunals in principle, but only th&‘e Bush admgns-
tration’s legal justification for not seeking congre.smonal authoriza-
tion for their creation. “The Court’s conclusion ultl{nate%y rests upon
a single ground: Congress has not issued the Executive a ‘blank check
[Cf. Hamdi v. Rumsfeld, 542 U.S. 507, 536 (2004)]. Indeed, Cor}gress
has denied the President the legislative authority to -c1jeate military
commissions of the kind at issue here.” Perhaps presc1e¥1tly, Breyer
concluded, “nothing prevents the President from returning to Con-
gress to seek the authority he believes necessary.” _
Indeed, in a press conference immediately aftex the d.emsmns an-
nouncement, Bush proclaimed his willingness to wor‘k' with Clongress
on drafting legislation to create a new system of Ilmhtary tr.lbfmals.
Shortly thereafter, Senate Majority Leader FI‘lSt. disclosed his inten-
tion to introduce new legislation authorizing trlbuna}ls after the 4th
of July recess.8 Judiciary Committee Members Lindsay Graham
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- (R+8G)-afid John Kyl (R-AZ) seconded Frist, announcing: “We intend
to-pursueslegislation in the Senate granting the executive branch the

~alithbrity to ensure that terrorists can be tfied by competent military
commissions. Working together, Congress and the administration can
draft a fain, suitable, and constitutionally permissible tribunal stat-
ute.”> Despite this newfound spirit of cooperation between the
White House and the Republican congressional leadership, as of this
writing we have yet to see how many concessions the administration
will have to make to allay the considerable unecase expressed within
Congress over the president’s original tribunal system and thereby
garner the supermajorities required for legislative passage.

Liberia

Particularly since the Korean War, which Truman deemed a “police
action” in order to circumvent the constitutional requirement that
Congress declare all wars;. presidents have seized a degree of control
over the military that would have horrified the Framers, From Article
II's Commander in Chief clause, modern presidents have assumed,
and Congress and the courts have recognized, the unilateral power to
deploy military forces abroad to pursue foreign policy goals ranging
from bolstering allies in ongoing conflicts, to effecting regime change
in a target state, to staging humanitarian interventions across the
globe.80 The exponential growth of presidents’ war powers has led
scholars to decry the advent of an “imperial presidency” and lament
Congress’s “abdication” of its constitutional prerogatives (Fisher
2000; Schlesinger 1973, 2004). :

Presidents, however, do not heed every foreign crisis calling for
military action—and domestic politics can be an important reason
why (Howell and Pevehouse 2005; Auerswald and Cowhey 1997;
Clark 2000; Howell and Pevehouse 2007). To see how domestic politi-
cal institutions generally, and Congress in particular, can influence
presidential decisionmaking in matters of war, consider Bush’s deal-
ings with Liberia during the third year of his first term. In this in-
stance, the president achieved his policy goals by dispatching,
without congressional authorization, a limited number of U.S. forces
to stem the humanitarian crisis and project American power into Af-
rica, and by simultaneously avoiding a commitment so large that it
would detract from ongoing military operations in the Middle East.
That Bush was the driving force behind the American response to the
Liberian crisis is clear. Nonetheless, the timing of the intervention, its
modest size, and the brevity of its duration all underscore the impor-
tance of domestic politics.

In June of 2003, the Liberian government announced its intention
to seek a cease-fire in the 14-year civil war that had already claimed
200,000 lives in the small West African nation. Because of its histori-
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cal ties to the United States, the contribution of jfreed A_melrican
slaves to its foundation, and its alliance with ﬁlkme.:rlca c.lurmg both
" World Wars and the Cold War, Liberia, along with its neighbors and
* the United Nations, looked to American leadership to resolve .the con-
" flict. On June 28, United Nations Secretary General Kofl -A.nna.n
" called for an international peacekeeping force to end hostilities in Li-
~ beria, and on July 3 Liberian president Charle§ Ta.ylor, who h'ad la%—
ready been indicted for war crimes perp.etr.at.ed in Slf':rra Leone’s civil
war, agreed to step down and go into exile if international peacekeep-
ers were dispatched to Liberia. Members of the Econom%c C_ommu-
nity of West African States (ECOWAS), m?St notably nge?la, allso
agreed to send troops. But all involved parties expressed their desire
for American participation. , .
Itis impossible to discern from the writ'ten record Bush'’s precise
" policy preferences for intervention in Liberia. A p.reponderance of.ev-
idence, however, suggests that he was genuinely dlsturl?eq by the situ-
ation in the small West African nation and favored a limited slrllow of
American military might to bolster African and UN peacekeeping _ef-
forts there. The president’s words reveal a willingness gnd even d.esure
to intervene in a limited capacity, but also indicate llns'sen§1_t1v1ty.to
calls across levels of government for any new American mlllltary in-
tervention to be constrained in scope and duration.“ Meeting W{th
Kofi Annan and reporters, Mr. Bush publicly s.te}ted: I assured him
that our government’s position is a strong position. We want to en-
able ECOWAS to get in and help create the conditions necessary for
the ceasefire to hold, that Mr. Taylor must leave, tha.t we 11 participate
with the troops. We're in the process, still, of determmmg what is nec-
essary, what ECOWAS can bring to the table, when they can bring it
to the table, what is the timetable, and be able to rpatcih the necessary
U.S. help to expediting the BECOWAS' participation.”s! If Bush.}_lad
preferred inaction, he could have easily deferred' to sj:rong opposition
among congressional Republicans, and he c.:ertamly could have com-
pelled his Secretary of State to keep private his counsel urging
intervention. _ ‘
Instead, opening a five-day African tour in Senegal. on July 8, Presi-
dent Bush demanded that Charles Taylor leave Li.beria as a precursor
to any American involvement, while assuring African 1§aders that the
United States was “in the process of determining what is necessary to
maintain the ceasefire and to allow for a peaceful tr-ansfel.r of
power.”62 Although he refrained from promising to send Amer'lcan
marines, the president did order 32 military experts to Monromg to
investigate the situation, and several thousand._ Amer}can _marines
moved into position off the Liberian coast. No 1mme'd1ate interven-
tion, however, was forthcoming. On July 19, the ceaseﬁre collapsed as
violence erupted in the capital. The president’s delay earned repeated
condemnations in the press and a scathing critique from a former As-
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!isistant. Sécretary of State for African Affairs in the Clinton adminis-
“tration;+ “the dithering and delaying, particularly after raising
- éxpectations in Liberia and throughout“Africa and in the interna-
tional community, is bordering on the criminally responsible. I don't
understand what they’re waiting for.”63
- This hesitancy reflected both concerns about the stability of the
situation on the ground in Liberia and, domestically, the deep divi-
sions within the administration itself, in the military’s ranks, and
within the halls of Congress.'Somewhat ironically, the chief advocate
of military intervention within the administration was Secretary of
State Colin Powell, the progenitor of the “Powell doctrine,” which ad-
vocated using force only when clearly in the interests of national se-
curity and then only with overwhelming force to ensure expeditious
victory. Powell acknowledged, “in Liberia, if you ask the question,
‘What is our strategic, vital interest?’ it would be hard to define in
that way.” Nonetheless, he insisted that “we do have an interest in
making sure that West Africa doesn’t simply come apart. We do have
an interest in showing the people of Africa that we can support efforts
to stabilize a tragic situation as we work with others to bring relief to
people—people who are desperately in need.”64
The Pentagon and Joint Chiefs, meanwhile, were more wary of
committing American troops to a potentially perilous situation in
Liberia, particularly with more than 150,000 American servicemen
already deployed overseas in Iraq and Afghanistan,6¥ General Rich-
ard Myers, the Chairman of the Joint Chiefs, warned, “It’s not a pretty
situation . .. whatever the fix is going to be is going to have to be
a long-term fix.” Testifying before Congress at his reconfirmation
hearing, Marine General Peter Pace, who previously served in the
operation to secure and then withdraw U.S. troops from Somalia
in 1993-1994, alluded to the disaster in Mogadishu and warned
that while the situation in Liberia was undeniably “very tragic,” in
his judgment, “it is a situation that poses great personal risk to
forces, such as our forces, that could be injected into that very fast-
moving and volatile situation there in Monrovia and in the greater
Liberia,”66
. Congress, too, was strangely split on the question of military ac-
t%on:67 Many Democrats who had staunchly opposed the administra-
FlOI’lS push to war in Iraq supported a humanitarian military
intervention in Liberia, while erstwhile Republican hawks were wary
of entangling American troops in a situation that did not clearly ad-
vance the nation’s interests. The Congressional Black Caucus im-
plored the president to act in late July, Acknowledging the contrast
between her stance on Traq and calls for action in Liberia, Represen-
tative Sheila Jackson-Lee (D-TX) argued that the two cases were not
comparable and advocated forceful American intervention:

Chapter 5 127

.1 too want to ensure that the young men and women who serve in the
United States military are not put in harm’s way. My position on'the
war in Iraq is well known, but this is a different set of circumstances.

_The people of Liberia are bepging for our assistance, and our as-
sistance is being asked for truly and only as peaceckeepers and
humanitarians.68

Similarly, while falling short of explicitly calling for armed interven-
tion, the Iraq war’s chief opponent Senator Robert Byrd (D-WV) chas-
tised the president’s inaction:

The questions are tough, but procrastination is not an acceptable re-
sponse, Hundreds of inndcent civilians are suffering and dying as a re-
sult of the conflict in Liberia. Monrovia is in shambles. . . . Indecisive,
half-hearted gestures [the stationing of 11.S. marines off the Liberian
coast] serve no purpose. . . . The President needs to determine a course
of action, he needs to consult with Congress and the United Nations on
pursuing that course, and he needs to explain his reasoning and his
strategy to the American people.%?

As a symbol of support for military action, Tom Lantos (D-CA),
Corrine Brown (D-FL), Donald Payne (D-NJ), and others introduced
House Concurrent Resolution 240 calling on the administration and
the Secretary of Defense to take a “leading role in creating and de-
ploying an international stabilization force to Liberia.”70 '

Still, most of the president’s copartisans in Congress, even the stal-
wart supporter of the war in Iraq and Senate Armed Services Com-
mittee Chairman John Warner, had grave misgivings about any
military action in West Africa. When the Pentagon abruptly canceled
a scheduled briefing to the committee on Liberia (prompting ranking
Democrat Carl Levin to lament: “the checks and balance in the Con-
stitution must have been designed with this administration in
mind”), John Warner took to the floor to express his dismay and his
unecase over military intervention in West Africa.7l, While Warner
took great pains to assure the chamber that he did not question the
Commander in Chief’s authority to order unilaterally American
troops into combat—"But for simplicity, clarity, and brevity today, I
simply say the Constitution gives that right to the President and
should not be ever in question”—he criticized the briefing cancella-
tion and strongly questioned the merits of action in Liberia. With re-
spect to the briefing, Warner admonished, “I will say in my 25 years
in the Senate, it is most unusual to conduct our affairs in that way be-
tween the Senate and the Department of Defense.” With respect to the
merits of intervention, Warner called upon the Powell Doctrine and
asked: “Is this situation following the doctrine in our national secu-
rity interests? I have even seen the word ‘vital’ national security inter-
ests used. It has not been answered to my satisfaction.”72
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House -Republicans expressed similar and even stronger senti-
ments against the use of force in Liberia. In stark contrast to the
proposed Democratic resolution, Ron Paul (R-TX) and several co-
sponsors introduced House Concurrent Resolution 255 expressing
the sense of Congress that the United States should not become in-
volved. Noting the Army's existing heavy overseas deployments in
Iraq, Afghanistan, and South Korea, Paul warned of its overextension
and concluded: “Mr. Speaker, there is no U.S. interest in the conflict
and U.S. military involvement could well lead to resentment and
more violence against U.S. troops as we saw in Somalia. We must
ponder this possibility before yet again putting our men and women
in uniform in harm’s way.”73

However, the problems Congress posed to the White House dimin-
ished considerably when it adjourned for its summer recess shortly
after Warner’s speech on August 1. The next day the United Nations
Security Council voted to authorize a multinational peacekeeping
force for Liberia and on August 4 the first Nigerian troops arrived as
part of the ECOWAS mission. Seven marines went ashore on August
6 to bolster the small U.S. contingent already in and around the
American Embassy, and 20 more followed two days later. Then, on
August 11, Liberian President Charles Taylor resigned and voluntarily
went into exile in Nigeria. With the last condition for U.S. involve-
ment met, on August 14, five weeks after signaling in Senegal Amer-
fca’s willingness to intervene and stop the killing, ‘Bush finally
ordered 200 marines from the flotilla anchored offshore into Mon-
rovia and informed Congress of the deployment “consistent with the
War Powers Resolution.””® Though small, Jacques Klein, Kofi An-
nan’s special envoy in Liberia, echoed the sentiments of many when
he said, “These few Americans on the ground—it makes all the differ-
ence.” Unfortunately, thousands of Liberians already had died in the
interim between the dispatch of American military investigators dur-
ing Bush’s visit to Africa in mid-July and the larger deployment on
August 14.75

On September 2, the same day that the Senate reconvened follow-
ing its August recess, American military officials speculated publicly
that the approximately 150 remaining American personnel in Mon-
rovia could be withdrawn within a matter of weeks.76 By the end of
the month, the Department of Defense announced that one battle
group including the USS Carter Hall and USS Nashville had already
lefi the region and that all U.S. peacekeepers, save a token force of 55
marines for embassy security, were pulling out of Liberia.77? By limit-
ing the scope of the military venture and carefully crafting the mis-
sion’s timing and duration, Bush managed to accommodate
congressional Republicans and members of his own administration,

and thereby forestall potentially embarrassing congressional efforts
to speed the withdrawal of troops from the region.78

Chapter 5 129

Ultimately, the decision on how to deal with Liberia fellh upon
Bush'’s shoulders, and Bush's shoulders alone, Under the 'pret‘tldents
orders, a small contingent of American marines entered Liberia, bol-
stered the ECOWAS forces already on the ground, and helped restore
order and stability to the country. And well it was that way, at l?ast
from the president’s perspective, for if Bush had had to first obtain a
'congressional authorization, the marines proball)ly })vou]d never have
left their ships. Still, in this instance, the institutional checks that

~constrain the president’s unilateral powers are also on display. Vocal

opposition from Congress, coupled with resista.n(.:e frqm ,the Penta-
gon and among the Joint Chiefs, slowed the adm1n15trat19ns response
to the Liberian crisis. -And the resulting delay had a serious human
toll, as thousands perished in the intervening period between the
United Nation’s call for action and Bush’s eventual reply.

"The Arsenic Rule

Typically, newly elected presidents enjoy considerable discretion to
revise or overturn their predecessor’s executive orders, proclama-
tions, and rules. And not surprisingly, the first actions of .modern
presidents typically consist of unilateral directives overturning past
presidential policies.” Occasionally, though, past uml‘ateral‘ actions
remake contemporary politics in ways that are effecf:lvely irrevers-
ible, tying a new administration to a status quo not oii its own chQOS-
ing. In such instances, unilateral powers grant presidents precious -
little influence over public policy. Bush’s effort to undo a.Chnton
order on arsenic and drinking water represents a case in point. .

By ordering the Environmental Protection Agency (EPA) to delay
and review a Clinton rule lowering the existing standard for allowable
levels of arsenic in drinking water, Bush hoped to unilaterally reverse
a policy that otherwise could only have been changed eithn_ar by enact-
ing new legislation (an unlikely event given the 50-50 partisan split in
the Senate) or by restarting the protracted rule-makmg. process,
which would require the presentation of scientific evidence justifying
the change.80 In this instance, though, Bush’s unilateral powers fal-
tered. A confluence of factors, from the transfer of Senate power to
the Democrats in May 2001 to intense opposition from environmer}-
tal and citizens groups, stacked the political deck against the presi-
dent. The most formidable obstacle in Bush’s path, however, tgrne‘d
out to be President Clinton’s transformation of public debate in his
favor, which Clinton achieved by virtue of having the advantage of
acting first. According to one study, Clinton’s midnight action crea?ed
a “new reversion point [that] fundamentally altered the debate, .Wl'{ICh
was no longer about whether it made sense to lower the perm1531l?le
levels of arsenic. Instead, the question became why the Bush admin-
istration wanted to raise the permissible level” (Howell and Mayer
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2005).: Bush: would quickly discover that by advocating on behalf of
adding carcinogens to citizens’ drinking water, he was inviting noth-
ing less than a public drubbing from his political opponents.

For over a half century, a 1942 rule governed federal standards-on
arsenic in drinking water, setting the allowable limit at 50 parts per
billion (ppb).8! In amendments to the 1996 Safe Drinking Water
Act,®2 however, Congress directed the Clinton administration to com-
mence new scientific studies of the public health threat posed by ar-
senic.83 A 1999 National Academy of Sciences study found that the
existing requirement “could easily” cause a 1 in 100 chance of blad-
der or lung cancer and encouraged the administration to lower the
levels immediately.84 In response, the EPA initially proposed decreas-
ing the tolerable limit ten fold to 5 ppb;85 however, bowing to pres-
sure from utility, mining, and lumber lobbies, as well as some of the
affected communities that would bear the brunt of the costs of com-
pliance, the administration settled on a 10 ppb rule, the same stan-
dard embraced by the World Health Organization.86 Promulgated in
the waning days of Clinton’s administration, the rule was slated to be
finalized in early 2001 and went into effect in 2006,

Almost immediately upon assuming office, Bush attempted to put
a stop to all of this, New EPA Director Christie Whitman suspended
the rule, awaiting further scientific research determining that the
health benefits of the new standard justified the costs of implementa-
tion. “It is clear that arsenic, while naturally occurring, is something

-that needs to be regulated,” said Whitman. “Certainly the standard
should be less than 50, but the scientific indicators are unclear as to
whether the standard needs to go as low as 10.787

The decision to halt the implementation of the arsenic standards
was only one element of a larger campaign to roll back last minute
Clinton orders. Invoking an infrequently used provision of the 1996
Congressional Review Act,88 congressional Republicans passed S J
Res 6, which the new president signed on March 20, 2001, to quash
midnight Clinton rules on ergonomic safety in the workplace.89 The
president unilaterally suspended a Clinton rule to protect 58.5 million
acres of national forests as “roadless” regions, a move that would
have shut them off from logging. And on March 27, Bush announced
plans to withdraw from the Kyoto Protocols on global warming,90

In Bush’s environmental reversals, many Democrats saw an op-
portunity to score political points. James Jordan of the Democratic
Senatorial Campaign Committee expressed his hope that while “Re-
publicans did make some progress in the last cycle in talking like
Democrats [specifically, on education],” the environmental issue
would allow Democratic candidates “to get some clear, obvious, veri-
fiable separation from the Republicans.” While they objected to all of
Bush’s actions, Democrats harnessed their resources to publicize the
image of an administration allowing more arsenic into drinking
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water. New Jersey Representative Rush Holt explained: "Arse:nic—
that hit a nerve because arsenic sounds like poison.”?! Holt and fel-
low Representative Frank Pallone Jr. capitalized on the issue, even
traveling to an arsenic-laced well in Hopewell Bnrrough_, New Jersey
to dramatize their critique of administration policy. By late April, the
party launched an ad campaign featuring a young girl asking, “May I
please have some more arsenic in my water, Mommy?"92

" Former executive branch members promptly entered the debate.
Clinton EPA official Chuck Fox, who had served as the agency’s assis-
tant administrator for water, told reporters the day of Whitman’s an-
. pouncement: “I'm stunned . . . this action will jeopardize the health of
millions of Americans, and it compromises literally a decade’s worth
of work on behalf of developing a public health standard.”?3 The fol-
lowing day, Fox chastised the Bush administration in a New York
Times op-ed. While emphasizing that the new standard “is widely sup-
ported by drinking water utilities, states, scientists, public health offi-
cials and environmentalists,” Fox noted the continued opposition of
the mining industry and several Western states that were firmly in the
Bush column in 2000. The former EPA official concluded, “We an-
swered those questions with a commitment to public health protec-
tion. I certainly hope that the new administration will approach this
issue in the same manmner.” Editorials from papers across the coun-
try added to the barrage of criticisms leveled against the Bush
administration.94

~ The reaction from Capitol Hill was equally swift. Representative
Henry Waxman (D-CA) minced no words when condemning Bush’s
action as “another example of a special interest payback to industries
that gave millions of dollars in campaign contributions.”®3 Referring
to the arsenic and ergonomic roll backs, among others, House Minor-
ity Leader Richard Gephardt (D-MO) derided the new presi'den.t:
“what people are really beginning to see is that this administration is
of, by and for the special interest.”?¢ Several weeks latgr, when assess-
ing the first 100 days of the Bush presidency, Gephardt returned to
the arsenic issue and charged that the president’s reckless move en-
dangered the health and safety of America’s children and families.
“Ladies and Gentlemen,” Gephardt concluded, “this is not compas-
sionate conservatism, this is not reforming with results; this is leav-
ing no special interest behind, and it must not stand.”®7 Yet, perhaps
the most trenchant critique was that of Senate Minority Leader Tom
Daschle (D-SD) immediately after the announcement:

. What is not helpful is what the administration decided to do yesterday
on arsenic in water. ... The level of arsenic that the administration
now will tolerate is 10,000 times the amount that is tolerated in food.
And the National Academy of Sciences has said that the likelihood of
cancer at that level is 1 in 100. I can't imagine that any legitimate re-
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- -view of the analysis of the facts, of the information available, would

- possibly provide a motivation to anybody in the administration to ac-
cept this rule. It is—it is baffling, just baffling. We're going to have to
put warning labels on water bottles if this goes through. So you haven't
heard the end of this. We're going to come back at it in some way in the
not too distant future. But we will not allow this to stand. This is just
not acceptable.8

The negative publicity and popular cutrage prompted a series of
public backtrackings by Christie Whitman and the administration.
When announcing the decision on March 20, Whitman acknowledged
that the current standard of 50 ppb was “certainly” too high, but ex-
pressed doubts as to “whether the standard needs to go as low as 10
ppb.”?? But with repeated polls showing a strong majority of Ameri-
cans opposing the Bush administration policy, on April 18 Whitman
raised the possibility that the administration might seek an even
stricter standard than, Clinton.100 In an abrupt about-face, she di-
rected the National Academy of Sciences to study standards ranging
from 3 to 20 parts per billion a year.!01

Early efforts by congressional Democrats to pressure the Bush ad-
ministration legislatively were hampered by the ominous roadblock
of the GOP-controlled Senate.102 But the defection of James Jeffords
(IN-VT) from the GOP and the resulting transfer of power in the Sen-
ate to the Democrats breathed new life into legislative efforts to force
the administration’s hand. Democrats considered attaching riders on
arsenic to the Veterans Affairs, Housing and Urban Development, and
Independent Agencies appropriations bill (H.R. 2620). During consid-
eration of the bill, Senator Barbara Mikulski (D-MD) appeared before
the committee and chastised the Bush administration for clinging to
an antiquated 1942 standard despite recent scientific evidence of the
danger posed by arsenic.103 A month later, House Minority Whip
David Bonior (D-MI) succeeded in amending the appropriations bill
to prohibit the use of funds in the following year’s EPA budget to im-
plement an arsenic standard higher than 10 ppb (H. Amndt. 261 to
H.R, 2620).104

Faced with the defection of 19 Republicans in the House and
mounting opposition within the Senate, the White House eventually
caved.195 On October 31, 2001, a full three months before the EPA ini-
tially claimed that it would announce its final decision, Director
Christie Whitman reported the agency’s intention to implement the
Clinton standard of 10 ppb.106 As early as August, the Bush adminis-
tration seemed to have known the game was lost. The president him-
self acknowledged in an ABC News interview, “I think we could have
handled the environmental issue a little better. . . . [Whitman] pulled
back a rushed piece of legislation [sic] to look at it, to make sure the
science was sound, and therefore we got labeled for being for arsenic
in water.” Whitman concurred, telling the USA Today, “Politically, if
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. and a bunch of water companies, and I should have just left it
. there.”107

In June of 2003, the U.S. Circuit Court of Appeals upheld the

~ Clinton standard of 10 ppb, dismissing a suit filed by the state of Ne-

braska.l08 The new standard went into effect in 2006, right on sched-
ule with the original Clinton order.

Concluding Thoughts

. Power is properly assessed by reference to conditions that WOLllld
exist had power not been exercised. In at least two of the four prior
case studies, the mark of Bush’s influence is readily discernible. If
regulations governing the counting of salmon. Populations apd the
protection of their habitats could only be modified by an?endlng the
Endangered Species Act, the endangered status of 23 species and fed-
eral protections for thousands of acres of streams and watershed‘s
would almost certainly remain intact. Similarly, if the ultimate deci-
sion to send troops into Liberia had rested in Congress’s 1,070 hands,
rather than Bush’s two, the United States probably would not have
made even a modest contribution to diffusing the nation’s civil un-
rest. Even in the military tribunals case, in which the Supreme
Court’s ability to check presidential power appeared on full display,
the precedent created by Bush’s 2001 Military Order may yet pave the
way for legislative authorization of new tribunal:-; clos‘er in design to
the president’s true preferences than the administration could havF:
achieved before through legislation alone. Moreover, all of the indi-
viduals who the administration intends to prosecute through military
tribunals remain, as they have for the past four years, under the di-
rect control of the president. Through executive orders, military or-
ders, and rules, President Bush, along with all modern preside.nts,-
has managed to materially redirect public policy in ways not possfb}e
in a strictly legislative setting, using only those powers enumerated in
the Constitution. : .

That the president’s unilateral powers yield genuine influence over
public policy, however, does not mean that the president l?ecels:sar}ly
gets everything he might want. Even in the cases of the Liberian in-
terventions, limits to presidential power are readily apparent. Though
Bush may have preferred to respond immediately and, perhaps, with
greater force to the mounting African crisis, he instead bowed to con-
gressional and Department of Defense pressures and qrdered a rela-
tively small and short-lived military Liberian interw?ntlon. ‘

Less ambiguously, the military tribunal and arsenic cases dramati-
cally underscore the limits of unilateral powers. As Yale Law School
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Dean Harold Koh has noted, “[the Hamdan] opinion is a stunning re-
buke to the extreme theory of executive power that has been put for-
ward for the last five years. It is a reminder that checks and balances
continue to be a necessary and vibrant principle, even in the war on
terror.”199 Similarly, if less dramatically, the arsenic case also illus-
trates the institutional constraints on presidential unilateral action.
Bush clearly wanted to raise the allowable levels of arsenic in drink-
ing water, but facing widespread public and congressional opposition
to this move, he prudently abstained from altering Clinton’s order.
And so it is with all presidents. Unilaterally, they do as much as they
think they can get away with. In those instances when a unilateral di-
rective can be expected to spark some kind of congressional or judi-
cial reprisal, presidents may hedge their bets; and knowing that their
orders will promptly be overturned, presidents may not act at all,
Hence, when trying to account for these constraints, it will not do to
simply inventory those instances when Congress or the courts actu-
ally overturn a presidential order. Scholars must stay attuned to the
ways in which presidents anticipate congressional and judicial reac-
tions and adjust their actions accordingly. _

Still, we would do well to keep the limitations to presidential
power in proper perspective. In the arsenic case, influence lost to
Bush redounded to the benefit of Clinton. For Clinton had previously
relied upon his own unilateral powers to strike first, lowering the al-
lowable levels of arsenic in drinking water and thereby reshaping the
politics that surrounded the issue. Bush’s failure to reverse the
Clinton rule demonstrates that while unilateral actions by one presi-
dent are always in jeopardy of being reversed by another, under some
conditions they can continue to have lasting influence on public pol-
icy. When a president’s order or regulatory action recasts the terms of
debate and mobilizes organized interests to defend it against subse-
quent incursions, even unilateral actions that can technically be re-
versed with the stroke of a pen prove remarkably resilient. In the
military tribunals case, meanwhile, the president’s defeat at first
blush would appear absolute. Still, the administration may vyet suc-
ceed in gaining congressional authorization for much of its agenda,
and it retains considerable discretion over the detention of the hun-
dreds of individuals who continue to await trial.

The burden of checking presidential power ultimately lies with
Congress and the courts. And if recent political history is any indica-
tion of future trends, presidents will have continued reason to rely
upon unilateral directives to advance their policy agenda. As majority
parties retain control of the House and Senate by the slimmest of
margins, as multiple veto points and collective action problems litter
the legislative process with opportunities for failure, and as members
of Congress and judges remain reticent to take on the president dur-
ing times of war, abundant opportunities and incentives for presi-
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dents to exercise their unilateral powers remain. To be, sure,

\ presidents must proceed with caution, scaling back some initiatives

and abandoning others altogether, especially }vhen political opposi-
tion is strong and mobilized. Directives that immediately affect the
electoral prospects of key members of Congress, or that deeply (.)ffencjl?
basic constitutional provisions, are l‘ikely to p}"ovoke some .k]ndA 1(1)
legislative or judicial response, which may in turn rec‘iejﬁne t.de
boundaries of presidential power. But in an era where political grid-

~ lock is commonplace and judicial deference the norm, presidents can

be expected to regularly strike out on their own. And if Bu'sh’s pr'esi-
dency teaches us anything at all, it reveals the extent to which umla.t—
eral powers can influénce the production of foreign and domestic

policy.
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"Chapter 6

éImpediments to Presidential
Leadership

The Limitations of the Permanent
Campaign and Going Public Strategies

George C. Edwards III

The first four chapters demonstrate that presidential leadership is conditionak:
it depends on a variety of factors, often beyond the president’s individual skill
level, for a president to be successfut. When presidents have little political lever-
age, such as when gridlock in Congress exists, presidential leadership ability is
greatly constrained. While presidents have the ability to act unilaterally, even in
these cases they sometimes find themselves constrained (and ultimately unsuc-
cessful in their attempts to change policy). In short, there are significant bound-
‘aries to presidential leadership. While we may expect presidents to be strong
and effective leaders, it is not realistic for us to expect them to do so at all
times, in all political circumstances. Y¥e need to also understand what are the
‘impediments to presidential leadership and what approaches presidents have
employed to overcome them. .

In this chapter, Edwards describes important impediments to presidential
leadership, as well as how recent presidents have tried to ovércome them. For
example, the constitutional system of checks and balances and separation of
powers makes it difficult for presidents to build coalitions with likeminded
members of Congress. Presidents cannot depend on the opposition party ‘in
Congress for support, a factor that has more deleterious consequences for
presidents in perifods of divided government. In addition, over the past decades
the two parties have become more ideologically polarized, which further com-
plicates the process of building coalitions or securing compromise and cooper-
ation from members of Congress. Presidents also are losing some advantages
they once possessed. For instance, the number of members of Congress who
are elected because they ride the president’s coattails into office has declined
precipitously in recent decades.

Because of these impediments, presidents have developed new strategies de-
signed to promote their presidential leadership ability. In particular, they now
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