THE FINANCING OF UNITED NATIONS PEACE-KEEPING
OPERATIONS

By Linda Piccinini*

The Secretariat finds itself in a difficult position. On one hand, it has to
pursue “vigorously” the policy decided upon by the General Assembly and
the Security Council. On the other hand, it is continuously fighting against
the financial difficulties with which these decisions under present circum-
stances face the Organization. Of course, the Organization cannot have it
both ways.! Will this Organization face the economic consequences of its
own actions and how will it be done? Further, if it is not willing to face the
financial consequences of its own decisions, is it then prepared to change its
substantive policies? There is no third alternative.2

Dag Hammersjkold

The question of who shall bear the financial responsibility for United
Nations peace-keeping operations has been one of the most politically and
legally difficult questions ever faced by the Organization in defining its func-
tional role in world affairs. While the question of financing peace-keeping
Operations may appear to be in and of itself minor or merely a technical
aspect of the overall function and operation of the Organization, in reality it
fepresents one of the most complex matters ever dealt with by the U.N., with
s‘Slllﬁca_nt ramifications for the overall effectiveness of the Organization in
Mpondu}g to world conflicts. Indeed, the political and legal importance of

. € question is well evidenced by the fact that when the matter was presented
€ International Court of Justice in 1962 for an advisory opinion, a record
;)i';fogr States submitted written presentations (See Appendix No. I:1);
: € States appeared to orally argue the question, including the premier
ance of the Soviet Union before the Court (See Appendix No. I:2).
John Stressinger noted:

No more im

Court. Ajtho pc;lrt.an't question has come before the present International
Visory OPiniug 1t is dlfﬁCUl!ﬁ at the moment to estimate ho\:v far this Ad-
°'8anizati0n°i“ may dtftel'mlne.the authont.y or the _eﬂ‘ectlveness of the
K in th h." Years to come, it can be claimed that it represents a land-

€ history and jurisprudence of the Court. . . .3

e
. TO
Bsisstance | >ON STATE COLLEG

1 E. . : ;
€ Preparation of T The author is grateful to Dr. Pritam T. Merani for

article.
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It is the purpose of this paper to examine the legal aspects of the financ-
ing of peace-keping operations as they existed in the fiscal crisis of the 1960’s.
In doing this, a consideration of the historical and political development of
those operations which precipitated the crisis—the United Nations’ Emergency
Force (UNEF) and the United Nations Force (ONUC) in the Congo—shall
be undertaken to provide a perspective for the legal arguments involved. An
analysis of the 1962 Advisory Opinion of the International Court of Justice
shall be undertaken as will a consideration of the impact of the opinion on
the immediate and long-run functioning of the United Nations.

The Importance of the Issue

The political and legal importance of the financial issue lies in the nature:
of the question itself. On its face, the question is as important as the financial
solvency of the Organization for this is quite literally what was at issue in
1962—the debts of peace-keeping operations in the Middle East and
Congo which alone were greater than the entire anticipated budget of the
U.N. Thus, for the sake of the solvency and continued operation of the other
facets of the Organization, the question had to be decided.

In terms of the practical implications, unless the mounting debts were
paid, a radical curtailment or termination of the particular operations or
reliance on a single state or group of states for financial support would be
necessitated. Either alternative, however, is unacceptable and would gi
impair, if not totally destroy, the credibility and functioning of the O
zation. The former is impractical given the crisis situation which necess
the operation; a point which is ironically borne out by the hindsight of hi
in that war which erupted just months after U.N.E.F. was removed in 196
The latter alternative entails an inevitable reliance by and affiliation 0f
U.N. with a particular ideological position, negating its usefulness as a
forum and making it a mere extension of a particular monied foreign
Thus, the significance of where the financial liability for these expen
is readily apparent. If peace-keeping expenses are “expenses of the Org
zation” within the context of Article 17 (2) (See Appendix No. .1:3): -
liability is obligatory and must be paid by all member States in accor
with Article 17 (especially paragraph 2) and Article 19 (See
No. 4). If such costs are not “expenses of the Organization,” then
ing debts of the operations would mandate some drastic action by th@
zation to prevent its own fiscal imbalance. P

It is interesting to note the often drawn comparison between t= -
crisis of the U.N. and the failure of the League of Nations to SEC¥
financial support which contributed to the eventual collapse
Implicit in this, of course, is the prediction of the evel_ltua]
U.N. because of a similar failure on its part to gain practical -‘ '
for its operations (though unlike the U.N., there were no pro
Covenants of the League obligating contributions). However,
of the respective U.N. and League situations reveals the exIst i
and crucial difference which negates the contention of IMPESESS

E
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The fiscal plight of the League was a symptom of a struggle over its very
existence. Many States questioned the “raison d’etre” of the League; others
had tolerated it; certainly, no state had wanted it to move beyond the con-
cept of a “static” conference machinery. In that sense, the League’s chronic
weakness was the result of a struggle between nihilists and conservatives:
those who would relegate it to the peripheries of their national policies. The
former attitude had led to active hostility, the latter to political neglect and
indifference.

The financial plight of the U.N. is not the expression of a struggle over the
Organization’s existence. All states have accepted its presence (as evidenced
by thirty years of operation and the solvency of the regular U.N. budget).

The struggle is being waged between those who wish to maintain the U.N.
as a “static conference machinery” and those who wish to give it increasing
strength and executive authority. Viewed in this light, the financial crisis
of the U.N. does not indicate that the Organization has fallen into political
collapse but rather, that the membership has not yet been willing to ratify

its rise to a higher plane of evolutionary development. . . . At its heart is
not so much the problem of economic incapacity to pay the costs, but of the
unwillingness to pay for politically controversial operations. . . .4

Therefore, the U.N.’s financial crisis is inherently different from that of the
League. And it is precisely this inherent difference which further complicates
the already complex financial question. For inherent in the question of who
shall pay the cost of peace-keeping operations is the underlying question of
What and who shall determine the proper role and scope of the U.N. in
settling world conflicts.
__ While it might be argued that this issue underlies many U.N. disputes,
ILis particularly so here in that the peace-keeping function contains poten-
tally the most direct challenge to individual state sovereignty in favor of the
€lopment of an international superstructure. The ability to collectively
lentiamh and maintain U.N. forces to areas of world conflict, while repre-
ng one of the prime goals of the Organization, is the major infringement
€ individual actions of the States (as France and the Soviet Union

£ )., Particularly the superpowers because of their global involvement and
: tment. Thus, Leo Gross noted,

The : ‘ 2
R ‘Ell}"l needs not to be reminded that its members are sovereign states
not be commanded if they cannot be persuaded.®

:52:0; of tState Sovereignty in the mandate of responsibility for the

1 2 poiico); International peace and security to the U.N. is in and of
'hlncial que)s,ti'f:)nd legally complpx is§ue, complicated in this instance by
the L Stl‘uctl?l: iﬁgsqmatgd with this are the political questions relating
Ssemb] 2(11 elineation of power among the Security Council, the
Y and the Secretary General in authorizing and controlling

N 293.294'

o Gy Qlarterly, x1§ge(gg°_bgorlrgg§) 1. Padelford, “Dept and Dilemma: the U.N.
Dinior XDenses of th i » P. -314.

M of the Ing the United Nations for Peace-Keeping Operations—The Ad-
). p. 3s. €rnational Coyrt of Justice,” Imernationgl Oprganizations, Xvil
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peace-keeping operations (complicated further by the Uniting for Peace
resolutions), the validity of the activities which accrue the expenses as man-
dated by the proper U.N. crgan, and the ability to interpret the U.N. Charter
and to bind other members to that interpretation. The nature of the issue
itself and its inherent ramifications make the financial question one of the
most important issues the Organization ever concerned itself with, for in
actuality, the U.N. was concerning itself with its own future development and
effectiveness. Before engaging in a consideration of the legal issues involved
in the financial question, a general examination of the regular budgetary pro-
cedures and of the growth of U.N.E.F. and O.N.U.C. to critical financi,
proportions shall be undertaken to provide the basis from which many of the
legal arguments used before the International Court of Justice were drawn.

The Regular Budget

One issue which was to form a basis for a majority of contentions bef
the International Court of Justice (abbreviated I1.C.J.) was the proper d
nition of the regular budget of the U.N. and the relation of the peace-ke
expenses to those included as the expenses of the Organization within thi
regular budget. The regular budget of the U.N. is divided into eight br
categories: 1) sessions of the General Assembly and councils, 2) pers

grams, 6) special missions and related activities, 7) the Office of the
High Commission on Refugees, and 8) the I.C.J. These expenses are €c
sidered predominantly household expenses of the Organization; that is, t
costs needed to provide for the continued existence of the Organizat
addition, there is also the Working Capital Fund, established in 1946,
recommendation of the Preparatory Commission as a fund “from wk
Secretary General was authorized to advance ‘such funds as may be
to finance budgetary appropriations pending receipt of contributi
account was formed, at an initial level of $25 million and expande
million in 1963, to alleviate financial pressure on the Organization
from the lag between the billing of current accounts as certification
ments and their collection (during which time the Organiza’tiox_l was
“living expenses™) and to provide funds for emergency operations (i
peace-keeping operations) necessitated after the appropriations
finalized. '
Since 1947, the following resolution has been substantially @
out dissent:

Resolved, that if, as a result of a decision of the Security g
ments relating to the maintenance of peace and security SHOUE -
estimated total exceeding $10 million before the General As
meet again, a special session shall be convened to ‘COW
Secretary General has authority to draw in the Working
expenses but is required to submit supplementary budget es
amounts so advanced.®

’ e Crisis,
6 Norman J. Padelford, “Financing Peace-Keeping—Politics and (8
Organizations, X1X (Fall 1965), p. 415.
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In 1952 some adverse votes were recorded but they can be attributed to
the Korean conflict. In addition, the Secretary General has available to him
the use of all monies in special funds and accounts held by him for unforeseen
emergency situations. There is also an annual resultory appropriation for un-
foreseen and extraordinary expenditures authorizing the Secretary General to
utilize up to $2 million without any prior approval (by the Advisory Com-
mittee for Administrative and Budgetary Questions) for any expense as long
“as they relate to the maintenance of peace and security.” Although it should
be noted that the determination of what is an expense for the maintenance of
peace and security is left to the Secretary General, it should also be noted that
if additional funds are necessary, they can be secured by the Secretary
General after consultation with the Advisory Committee. The funds for these
expenses come primarily from member State assessments. (See Appendix No.
5), in accordance with Articles 17, 18, and 19 of the Charter.

Traditionally, the regular budget has always contained provisions for
financing peace-keeping operations. The U.N. Truce Supervision Organiza-
tion in Palestine (begun in 1949), the U.N. Conciliation Commission for
Palestine (1949), the U.N. Military Observer Group in India and Pakistan
(1950), the U.N. Representative for India (1950), the U.N. Commission
for the Unification and Rehabilitation of Korea (1950), the U.N. Observer
Group in Lebanon (1958), and the U.N. presence in Laos (1959) have all
been normally financed through categories of the regular budget—specifically
through the special expense and special mission and related activities categories
(The 1950 Korean police action is not included here because the financing

or the operation was fully voluntary and was at no time included as part of
the regular budget of the U.N.).
, .Imtia]ly, these measures were individually funded from the Working
- “ital Fund and were integrated into the regular budget when the next budget
drawn. Thus, it has been the general practice of the Organization to in-
tl::; CtOSt of peace-keeping ope'rations in the regular budget and to appor-
1 llshoul(()j the general membership in accordance, with Articles 17, 18 and
l be noted here that the degree of expense of these operations was
g i;millgl‘-iFor example, the cost of all the previously mentioned opera-
benditure o, 8 through 1953 was $58 million, with the largest single
dget, the larC::rrmg In 1958 at $6.79 million. In relation to the aggregate
endit, e ogCCSt Percentage of the regular budget devoted to peace-keeping
Testing also t(l)lrred In 1949 as 12.6% of the total regular budget. It‘ is
€8¢ expense, I:A(,J_te that no strenuous objection was made to the inclusion
 Measyre ithin the regular budget. Although this may be due in
to the relatively small scale and cost of th ti 11
€ genera) political cq and cost of the operations as we
 late 505 1, 4 R nsensus 'for'each mission. Thf: Soviet Union alone
Objections welcei an ob]ect.lon to ?his exclusgonary practice, how-

B o, ireﬂ eard only in the Fifth Commntteﬁand never reached
ere "emarkabr; uenced the payment of the Soviet assessment and
Yation it U Ny lcaogscnentxous In paying their assessments. Indeed,

Temarkapp, < and O.N.U.C. arose in the 1960’s, the regular
Y solvent, However, considering the existence of
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Article 19, perhaps this is not so remarkable or unexpected. Payments
averaged, before the 16th Plenary Session, 98% of the assessed amounts,
and at no time did the total amount of arrears ever exceed 15% of the entire
budget.

Note should be made that the largest single debtor, accounting for %
of the total arrears debt, was China, as represented by Taiwan. This situation
existed because China was assessed the 5th largest contribution because of
her claim on the millions of people and resources of the mainland. Thus
Taiwan was paying for all of China from the resources of Taiwan. Howev
China’s debt never totalled the sum for two years which would have s
jected them to Article 19 sanctions.” The only significant problem regardi
the regular budget has been the claim by some states—most notably
US.S.R. and at times the U.K.—that the budgets are growing too ra
(from $50 million in the first years to $478 million in 1975). This question
is not new to the international Organization. As Inis Claude noted, i

Before coming to grips with the political aspects of these problems
would do well to note that the history of general international orga iz
has been marked by the tendency of States to invest only the most me
his resources and those grudgingly in such financial institutions. If pov
a perennial virtue of international agencies, it is one born of necessity i

tight-fisted States. In short, there is ample precedent for the World Or,
zation’s condition of financial stringency. Viewed in historical per:
the budget of the U.N. and the specific agencies have been more,

generously supported than might have been expected. (Emphasis ads

Thus, the regular budget, including these relatively small scale and poll
inoffensive peace-keeping operations, is, of itself, stable and solvent.

So far as the regular budget of the Organization is concerned,
no major financial crisis, and none is in prospect. States evidently
the need for and the utility of a broad international forum and t

and large, willing and able to pay for it. It is a reasonably safe prec
the routine administrative costs of the U.N. will gradually increa_*‘ﬁ
member States will, while grumbling about this trend and attempting
it, continue to make the necessary payments. . . .

Significant political issues arise only when the question is posed
if anything, the U.N. is to do beyond the agreed minimum Ok
setting for multi-lateral or parliamentary diplomacy. . - '.'It is 1
with operational functions that major financial and polltlcalv
and become entangled. In the first place, the execution of
(the political and security) field tend to be, by the no
international organizations, extraordinarily explosive. In ok
such programs tend to be politically contentious, partly T
because of their unusual financial implications.? :

7 Op. Cit., Stoessinger, p. 85.

8 Inis L. Claude, Jr., “The Political Framework of the u
national Organizations, XVII, (Autumn 1963), p. 832.

9 Op. Cit., Stoessinger, pp. 6-7.

\N. Financial Pr¢
i
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And this is exactly the category in which UN.E.F. and O.N.U.C. can be
placed. The arguments advanced by the respective countries should be noted
in this analysis since many of these same arguments were presented before
the 1.C.J. In addition, it is interesting to note that all of the Justices voted
according to the stands taken by their respective countries.

U.N.E.F.

The financial crisis over peace-keeping operations began first with the
United Nations Emergency Force (U.N.E.F.) which was established by
General Resolution 1000 (E.S.-I). U.N.E.F. represented the first action ever
taken by the General Assembly based on the inability of the Security Council
to act because of a veto blockage under the provisions of the Uniting for
Peace Resolutions. The resolutory action was occasioned after British-French-
Isracli-Egyptian action had forced the closing of the Suez Canal and was in
response to a proposal by Canadian Lester Pearson, that peace be restored by
the presence of a U.N. force.

U.N.E.F. was established on a vote of 64—0 with 12 abstentions on
November 5, 1957. Egypt voted in favor and publicly said it would welcome
the force into its territory to restore peace and security (and this became the
basis for later legal contentions). Secretary General Hammerskjold then
established a ten nation, 6,000 man unit, including an initial force from the
Palestine Observer Group, specifically excluding troops from any of the major
powers. However, it was apparent that the cost of such a unit, including the
necessary support facilities would quickly deplete the Working Capital Fund
and other special regular budget provisions (remembering that the budget for
th?t year was set in September and extended for the entire fiscal year, and that
this expense arose in November), and therefore required debt financing. Thus,
‘s"l‘ NOYe}nber 21, the Secretary General requested that a special account of

0 million be established to finance the Middle Eastern operation, and that

&tighf:égign be raised on the basis of the 1957 regular budget apportion-

f\:s:\:nb'l. - considered it.imperative to seek the concurrence of the Gem.aral
o~ YE in the following matters: first, the establishment of_ a United
2 Accouf:ter.gency.lfqrce Special Account; s_econdly, the establlshrr{ent.of
of - ;n an initial ampunt of _$10 million; thirdly, the author.lzatl.on
e of t{IOm the Working Capltal. Fqnd for the purpose of interim

B e e force; fourthly, authonzatxpn to .establlsh necessary rules
ures and to make necessary administrative arrangements for the

€ of ensurin i : s :
Acco g effective financial administration and control of the
Unt so established 10

The dey;
ic : y
) ‘H’Ctepan: o_f a SPeCla! account, it appears, was employed because of the
; ﬂleexpenzelnvol"ed In attempting to amend the regular budget to in-
and urgent need to station U.N. forces immediately.

A0 R
- K, 11 H
th Session, 596th meeting, Paragraphs 223-5.
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I wish to make it . . . clear that while funds received and payments made with
respect to the Force are to be considered outside the regular budget of the
Organization, the operation is essentially a United Nations responsibility and
the Special Account to be established must, therefore, be construed as coming
within the meaning of Article 17 of the Charter. 11

|
4

On November 26, the Secretary General’s request was granted by the
General Assembly on a 52-9-13 vote. On December 3, the Secretary General
informed the General Assembly that all future expenses (and it was now ap-
parent that operation would be lengthy and costly) of the U.N.E.F. would
be apportioned by the 1957 scale, touching off one of the most heated debates
in the history of the Organization. In what would prove to be the political
and legal division throughout consideration of this matter, the U.S. and ,
Western States supported the Secretary General while the U.S.S.R., the A:
States, and Eastern Europe claimed that the cost of U.N.E.F. should be
borne entirely by the British, French and Israeli aggressors. :

The Latin States adopted a somewhat middle view favoring U.N
“as an institution which is necessary for peace and as a basis for the evoluti
of a permanent instrument of military action by the U.N.,” recognizing
political expediency and the principle of equity which made it necessary
all Member States to contribute to the maintenance of the force” but no
that they could “not regard, as either just or equitable, an assessment
according to which the financial contribution to be made by member §
are in proportion to the regular admiinstrative budget of the U.N.” The
result was the adoption of the Secretary General’s proposal 62-8-7,
lishing a degre of collective financial responsibility [Appendix IV].

However, political and economic reality (primarily the inability
Latin American States to meet their obligations based either on general
instability or a difficulty in currency conversion to U.S.—then the
U.N. currency) intervened and the U.S. agreed to bear one-half of all
expenses over the initial $10 million. This had the effect of signiﬁC_anﬂYI
ing each State’s assessed share by one-half. It is apparent that this W
to gain support of the Latin American States for the proposal.

As the annual costs of the operation mounted, the collective non
half of the expenses went largely unpaid (1957—$15 million,_195
million, 1959—$15 million, 1960—$20 million, 1961—$19 million, 225
$19 million, 1963—$19 million, 1964—$17.5 million, and 1965-
million) [Appendix II]. -

Annually, one-third of the assessed cost went unpaid, and ha
out of the limited Working Capital Fund. The new African States pl g
cial hardship. The Latin American States varied in their rCSPO
the more commonly used arguments was that the U.N.E.F. was €8
a resolution and therefore, no state was legally obligated to pay p
Soviet and Arab position remained unchanged—they felt that ’
be made by the “aggressor states” only. Alone, the U.N. might b g

11 Ibid.
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to tolerate the U.N.E.F. expenditures without deep concern for its fiscal
solvency, although it should be noted that in floor debates over the budget,
several Latin States raised the legal question of the validity of the apportion-
ment of an expense incurred by General Assembly resolution which in and
of itself is only recommendatory in nature. But in addition to U.N.E.F., the
U.N. became involved in the Congo, and the cost of this operation threatened
to bring the Organization to its financial knees [Appendix III].

O.N.U.C.

The U.N. operation in the Congo was the result of a July 12, 1960 request
of the President and Prime Minister of the Congo for military assistance in
the wake of political instability left by the colonial Belgium withdrawl and
the threatened intervention by the major powers. The Secretary General, in
accordance with Article 99, brought the matter to the attention of the Security
Council, which, on July 14, authorized the Secretary General,

to take the necessary steps, in consultation with the Government of the
Republic of the Congo, to provide the Government with such military assist-
ance as may be necessary until, through the efforts of the Congolese Gov-
ernment, with the technical assistance of the U.N., the National Security

Forces may be able, in the opinion of the Government, to meet fully their
tasks.12

The Secretary General again excluded all troops from major powers and
assumed direct control of the operation. By July, there were 10,000 men in the
Congo, 15,000 by August, 16,500 by September; and by the end of three
months, and average of 20,000 troops from 29 states were involved costing

6 million in 1960 alone (July through December). Actually, only

*8.5 million was the declared debt as the U.S. and the U.S.S.R. waived
ursement of $10 and $15 million respectively for transportation charges.

3 1O.N.U.C. was the largest undertaking ever attempted by the U.N.,
'f'"&‘farly and collectively. The plans for financing such a massive and

cally controversial operation were the source of prolonged debate and

n:‘;cussmn with the Assembly. Much of the controversy centered on the
ure of the Congo operation and on the personal leadership exercised
cretary General over the troops. Indeed, Russia charged the Security

i With usurping the power of the Security Council in the operation.
Proach Man Padelford and others have suggested that had a different ap-

€ of the esl'ecruitment of troops, their deployment in the Congo, and the

JSS R mightGC}:'etary Gengral been used, France and quite possibly the
: ratiop, 12 ave well paid their assessment and at least tacitly supported
U, CStz.ib]' h_ter long consideration, an African proposal, supported by
SUC, ¢ lswmg an ad hoc account which specifically stipulated that

1€ 17 ang the €re expenses of the Organization within the meaning of
erefore assessable as binding legal obligations of the members

Icle 19 wag adopted 45-15-25 after a Polish amendment to
:‘. . Cit

5 Padelford, p. 454,
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delete the legal obligation required by Articles 17 and 19 provisions was
defeated 40-27-17 (budgetary matters require a %3 majority for approval
rather than a simple majority). '

Some of the other proposals considered included a Latin proposal that
the members of the Security Council bear the major financial burden because
of their ratification of the operation; a Communist bloc proposed that the U.N.
should not bear the cost but that the Belgian colonizers, as “chief culprits”,
should be held responsible; and a proposal favored by the Secretariat that the
expenses be included in the regular budget and apportioned by the 1960
assessment scale, under the auspices of Articles 17 and 19. In 1961, O.N.U.C.
cost the U.N. $135 million—the largest single expense ever incurred by
Organization. While the U.S. advocated the doctrine of collective finan
responsibilty, the U.S.S.R. (which had refused to pay its 1960 assess
contested the payment on the grounds that O.N.U.C. was a Security Cou
action in the sense of Article 48 and that under Article 11, the Sect
Council, and not the General Assembly, should decide the question
Secretary General’s reply was that to wait for Security Council fina
would lead to a total paralysis of the entire operation and thus negate th
intent of the operation and of the U.N.

The Latin States and India raised a fundamental legal question
O.N.U.C. was termed a special expense involving armed forces under A
42 and then deduced the nonapplicability of Article 19 from the San Fr
proceedings. The Secretary General denied the enforcement nature
O.N.U.C. and termed it an internal security function within the borde
member state. The General Assembly agreed to apportion the cost in
ance with the 1960 scale (54-15-33) although Article 17 was not re
Stoessinger noted that:

Reductions were again granted to obtain the necessary % majority
plenary Assembly. 13

Apparently, the political manipulations concerning the cost of O:
were intense in this U.S.—U.S.S.R. confrontation to the point of
of smaller states. Additionally the obligatory nature of the expe
referred to. Instead, the resolution described the costs as.“
expenditures.” The U.S.S.R. used this point before the L.C.J. in €k
O.N.U.C. was not apportionable within the regular budget.

The 1962 resolution, when O.N.U.C. was incurring €Xpel
million a month and only 24 states had paid their assesSMER
weaker than the preceeding resolutions, noting that O.N.U.C.
essentially different from Article 17(2)’s expenses of the Or,
regular budget to accomodate many of the smaller States
consequences of Article 19. But by 1962, the U.N. was in
difficulty primarily due to the ever-increasing cost of O:Nf
rate was over 70% with two permanent Security Cou_ﬂc )
and U.S.S.R.—withholding payment and a third—China—={ff €52

13 Op. Cit., Stoessinger, p. 118.
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Finally, after Acting Secretary General U Thant informed the Organiza-
tion of the “impending bankruptcy,” the possibility of forcing payments
through Article 19 arose. In a heated floor debate, a question of the applicabil-
ity of Article 19 devices because of characteristics of the O.N.U.C. and
UN.E.F. expenditures arose. Again, after prolonged consideration, it was
decided by a 31-10-20 Fifth Committee vote and a 52-11-32 General
Assembly vote to send the issue to the I.C.J. for an advisory opinion. The
Soviet bloc States, however, stated in advance that they would not consider
themselves bound by the opinion because the matter was political and there-
fore, outside the jurisdiction of the I.C.J. Thus, the stage was set for legal
consideration of the question.

The I.C.J. Opinion

Pursuant to Article 65 (2) of the Statute of the I1.C.J., on December 27,
1961, the following question was deposited at the Registry of the I.C.J.:

Do the expenditures authorized in the General Assembly resolutions . . .
relating to the U.N. operations in the Congo undertaken in pursuance of
the Security Council resolutions . . . and General Assembly resolutions . . .
and to the expenditures authorized in General Assembly resolutions . . .
relating to the operations of the U.N.E.F. undertaken in pursuance of the
General Assembly resolution . . . constitute “expenses of the Organization”
within the meaning of Article 17(2) of the Charter of the U.N.? 14

The question, as submitted to the Court, proved in itself to be a source
9f considerable controversy and dispute—evidencing some of the intense feel-
Ings surrounding the financial questions—the impliedly related question.

As stated, this question asks the 1.C.J. to consider only the validity of
ﬂa'e €xpenses of UN.E.F. and O.N.U.C. as “expenses of the Organization”

the context of Article 17(2). It makes no mention of the validity of
underlyir:ng enabling resolutions pursuant to which the expenses were
e This very narrow phraseology, if literally construed in accordance
it Article 65(2)’s “exact words” clause, would limit the scope of the ques-

‘ to exclu(.ie t}}e validity of O.N.U.C. and U.N.E.F. per se, the Unity for
_ “resoluyo[l impliedly, and the entire question of the scope of the respec-
gans in peace-keeping operations. This is considerably more narrow

:-questi(m proposed by France in the committee drafting sessions
ould have asked the Court:

: ‘ m::rl:adltufes authorized in General Assembly resolutions were decided
ute expep, Yy with the provisions of .thg Charter and, if so, do they consti-
" Ses of the Organization within the meaning of Article 17(2) of

er of the UN.? 15
“SCLof this rewordin
o § the validity of
R Just the natyre

g would have been to change the basis of the request
the resolutions authorizing U.N.E.F. and O.N.U.C.
of the resultant expenses of these operations.

Expenses
of the U.N.—Article 17(2) of the Charter, July 20, 1962, No. 262,

Nt A/1.378, December 16, 1961, p. 34.
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Although, in a broad sense, the questions are not unrelated, the General
Assembly question was more limited in its scope and confined solely to the
question of incurred expenses rather than the validity of the resolutions
under which the expenses were incurred. The arguments against the French
proposal in the U.N. dealt directly with this point. The Canadian representa-
tive argued that if such a constitutional decision was sought, it would set
a dangerous precedent, sending the Assembly to the I.C.J. to decide the
validity of every action questioned by a member state, placing an undue
burden on the I.C.J. and negating the effectiveness of the Organization.'®

On a practical basis, there would probably be no surer way to conden
the U.N. to a role of impotency in the midst of world crisis than to permit
sanction wholesale challenges to the Charter. It must be remember
that the 1.C.J. is not the final authority on interpretation of the Charter. T
attempts to so designate the I.C.J. were defeated at San Francisco. Thus,
attempt to prescribe to the I1.C.J. by practice or resolution, sole powe
interpretation, as the French wording might well have initiated would be
ultra vires extension of the Charter and therefore illegal. In addition, disag
ment with the opinions of the I.C.J. or refusal of the General Assembly °
adopt and affirm a controversial issue would most certainly injure the p
of the I.C.J. (because of the political considerations) and seriously imp:
viability of the I.C.J. as legal arbitrator. Indeed, the 1.C.J. would undou
have found itself steeped in intense political controversy rather than
reasoning. In addition to the persuasive Canadian arguments, the
representative challenged the very concept of the French proposal on
grounds that: 4

It would be meaningless to maintain than an action taken with the a
support of an overwhelming majority of the member States in a sift
intense gravity should be considered meaningless.!?

On the strength of arguments of this nature, the Assembly defea
French proposal 12-20-61. However, the inherent question of the
seemed to pervade the proceeding before the I.C.J. as every state I
negative decision referred to the matter in varying degrees [Appe!

The I.C.J. took note of the question and declared that the speeifi€
ing of the question as put to the I.C.J. did not prevent the 1.C.J. from
ing whether the disputed expenses were decided on in conformit)
Charter or from integrating Article 17(2) and the “expenses of the O!
tion”—the essence of the French proposal—in light of the provisi®
Charter as a whole. If the I.C.J. determined that these elements
to their consideration of the matter, they declared that the d
proposal was valid and the specific question before them invalic
I.C.J. moved to establish its own limits on the extent of. the qu!
consider in the interest of obtaining all material having a ©
matter. Many of the Justices, however, found this concession.

Cl

16 Op Cit., Stoessinger, p. 53. 5
17 G.A.O.R., 11th Session, 276th meeting, paragraph 18.
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Justices Basdevant and Bustamente y Rivero based their dissents in large
measure on the specific wording of the question. President Winaiski was
critical of the wording of the issue as were Justices Fitzmaurice, Quintava and
Spiropoulos. Part of their displeasure with the question may lie in the
tremendous potential of legal questions which was put before the I.C.J.

In a court which often finds itself without cases to hear, the possibility
of dealing with such complex legal issues as the overall right of apportionment
(as President Winaiski favored), the obligatory nature of the debts incurred
by the non-obligatory resolutions, the Unity for Peace resolution, etc. paled
a more narrow consideration of expenses after the fact. The question as it
was finally interpreted by the I.C.J. was narrow in scope and dealt with
whether specified expenditures were expenses of the Organization without
considring the question of the financial obligations of the Members.

The narrowness can be seen in the fact that originally the title of the case
was The Financial Obligations of the Members of the United Nations and
which changed to the more restricted Certain Expenses of the U.N.'® The
L.C.J. had defined the question to consider:

a moment logically anterior to apportionment just as a question of appor-
tionment would be anterior to a question of a Member’s obligation to pay.!?

The question of apportionment and of a Member’s obligation to pay were
considered logically anterior to the question of the fundamental “expense of
ﬂ_le Organization.” Logically, if an expense is an “expense of the Organiza-
tion,” then apportionment and the obligation to pay naturally follows (even
though their own overall legality is questionable).

The decision by the 1.C.J. to accept a narrow definition of the question
reﬂects_ Wwhat many authorities consider to be a prime example of the beneficial
Use of judicial caution. Had the 1.C.J. considered any of the broader questions,

might well have found itself undermining the viability of the U.N. instead
P'°m0t§ng what Justice Spender called the “institutional effectiveness” of
Ofganl;ation and the Charter. Indeed, had the 1.C.J. used a broad inter-
Pretation, it might well have found itself in the entanglement the Canadian
hnat\txe had warned against. Any consideration of the operations would, by
e, have necessitated a strict interpretation of the validity of each case,

Qre lever fully resolving the issue but merely the solvency of the
ation’s immediate instance of it.

C_I-C.J. seemed to realize, too, the essentially political nature of the

'- ! Was being asked to decide. The fact that the General Assembly

y t° Sg:jd the matter to the I.C.J. was so divided and that the Soviet
) Weigh heavily stated its intention not to be bound by the decision s'eemed
asyev:lth therL.C. yvho had to be concerned not only w1th.t.he
S decision fm(i: thff the question, but also \&fi{h the political acceptability
ed to welle uture prestige of such opinion of the I.C.J. Indeed, the
: realize what R.Y. Jennings noted:
‘: i Ci:_.. Leo Gross
- 1 Expe o P. 12, r )
%on of 20 ?xfle; 1%22?%.8#116;532??36217 i).Plasr ?

graph 2 of the U.N. Charter), Ad-
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Nor is a Court an altogether suitable body to pass upon some of these essen-
tially political questions raised by the attack upon the basic resolution.2

The I.C.J. had to balance its concern for the viébility of the Charter and the
U.N. with the political reality of intruding too far into individual State
sovereignty and negating the gradual development of both up to this point.

The decision of the Court to confine itself to the narrow issue at hand—
to settle the pressing issue at hand rather than delve into the legal ramifica-
tions—was a wise one. As the U.N. balanced on the brink of financial ruin,
it would have been almost meaningless to issue a more encompassing opinion
which, because of its legal aspects, might be unacceptable to the majority of
the states, thus damaging the prestige of the I.C.J., but also placing the UN.
no better off than when it first came to the I.C.J. s

The 1.C.J. began its opinion by considering the argument that there
existed a limitation on the term “budget,” in the form of an “administrativ
and “operational” differentiation—as used in Article 17. If it had found ¢
such a qualification did in fact exist, then it would have impliedly limited
budgetary authority of the General Assembly to that area only as the Sov
Union contended it should be.

The Justices began their consideration of the question by first defini
the abstract concept of the “expenses of the Organization” referred to.
Article 17, (2), and in the question presented to the Court by the Gene
Assembly. Although the majority opinion noted that the definition wa
outside of the realm established by the narrow interpretation of the qué
tion by the Court, the Justices felt that without an explicit definition and 1
teria for the term, no definitive decision could be reached concerning th
validity of the certain specified expenses of O.N.U.C. and U.N.E.F. as st
“expenses of the Organization.” K

The question was also important because, in establishing the
criteria of what constitutes an “expense of the Organization,” the Cour
effectively deciding the issue before it. If the Court chose to accept @ &
liberal definition which would include the cost of peace-keeping ©
such as O.N.U.C. and UN.E.F., the question would be effectively I
in favor of the expenses as “expenses of the Organization”; and
apportionable costs which the Member states must bear or face t
sequences of Article 19. :

If the Court decided on a narrow, strict interpretation, then 1
as to the purpose of the expense, the administration of the fun
specific operation and the specific use of the funds might apply
the crucial factor in determining the question before the Court. 1Lt
of O.N.U.C. and U.N.E.F. exceeded these limiting criteria, then
would not be “expenses of the Organization,” and would not
obligation of the Member states. o

This later possible interpretation is the position advanced by t :
seeking a negative reply to the question from the Court. 1

20 Op Cit., Leo Gross, p. 35.
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advanced primarily by the Soviet Union and its bloc countries, was that there
existed a limitation to the terms “expense” and “budget” as used in Article
17, paragraphs 1 and 2, respectively, which specifically excluded the cost of
peace-keeping operations from the regular budget and the category of
“expenses of the Organization,” and therefore also from the influence of
Articles 17 and 19 (apportionment and payment). Inherently, what was being
contested here was the basic unlimited authority of the General Assembly over
all matters of the budget. For from its exclusive control over the budget, and
all financial matters concerning the Organization, the General Assembly
could very well broaden the scope of its authority to one day encompass all
those powers not explicitly denied it in the Charter. (A comparable situation
can be seen in the development and expansion of the “power to regulate
interstate commerce” clause in the U.S. Constitution. The development of the
interpretation of the clause has expanded the scope of government interven-
tion to include those items having even the most indirect link with interstate
commerce. )

Thus by defining some limit on the budgetary authority of the General
Assembly in restricting their power to only certain financial aspects—specifi-
cally, to the administrative budget of the UN and not to the operational budget
which would include peace-keeping operations—the Soviet Union was at-
tgmpting to retain to itself and to the Security Council (in which it had the
right of veto to effectively block any motion) a vestage of control over the
budget. Inherent, of course in the control of the budget is also the control over

the scope of operations and the direction and degree of involvement of the
Organization in world affairs.

I{l searching for an independent criteria to define the “expenses of the
ganization,” the Court relied heavily on the “plain meaning of the text”
pproach as opposed to the telescopic or intent-of-the-framers approach for
mlerpfetatlng the term. It should be noted that in the oral arguments, the
tteei filglormg_ an affirmative reply from the Court, namely: the United
’Ipan’ th: IEJJmted Kingdom, Australia, Canada, Denmark, Ir§land, Italy,
i ilVérsel fetherlands, and Norway all favore_d the use of this approaf:h.
ition - I)’IZ) tor the most part, those states whxch.argued for thf: negative
O-nstrrtugal’ Spgm, Upper Volta and th.e Soviet bloc countries seemed
Th l’easom: eba c.iec1ded preference for the 1ntentjof-the-framers approac'h.
e of the teit chind th;set prefe.renf:es can be readily deduced: Qn the plain
tticle 17 'i' }?0 restricting adjef:tlves or phrases appear to hmlt. the scope
ssed in t.he tus, as the Court 1t§elf noted;: 4. - since no quahﬁcatlgn is
ot Decessaf";t (l))f the Charter, it could be read in, only if such qualifica-
e, or fron:y e lmpllc?d from thg provisions of tl}e Charter ‘con51dered
B i ordzsrtne particular provision thereof which mak.es it unavoid-
b 8s it vrer o give eﬁect to the Charter."’ 21‘ Thus a dlﬁicu}t burden
on those aq. n showing that. such restrictions do exist is placed
Vvocating the negative position. Thus it was only natural

. Cit,, Opinjon, p. 159,
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that the states advocating the negative position should seek to use another
method to determine the meaning of the phrase.

While the matter of selecting an appropriate criteria for investigating the
question itself might have become a source of controversy and conflict, the
matter was allayed somewhat by the fact that states advocating both the
affirmative and the negative positions relied on this textual plain meaning ap-
proach in varying degrees as they attempted to show the relation of Article
17 to the rest of the body of the Charter. Indeed, while Professor Tunkin of
the Soviet Union used the framer’s-intent as the basis for his argument
on the administrative/operational limitation on Article 17, he used the textual
approach to illustrate the inconsistencies (as he saw them) of Article 17’s
application to the peace-keeping operations in relation to the rest of th
Charter. Indeed, Czechoslovakia utilized both the framer’s-intent and
textual approaches in its arguments on the limitations to the terms of 4
penses” and ‘“budget.”

While the selection of an interpretative basis can be viewed as a vict
for the affirmative position, the reliance by the Court on mutually reinforc
supportative data obtained from an investigation into the Travaux Prepara
toires of the San Francisco Conference and the Dumbarton Oaks Me
Reports, from the actual practice of the United Nations, and from the ove
intent of the Charter as a whole and as individual articles and provisi
would seem to diminish the impact of the particular methodology sele
The use of a variety of approaches to develop supporting evidence !
conclusion would seem to void any possible objections to the practice of t
Court in reaching its decision. :

Additionally, the choice of the reliance on the textual approach see
well-founded, not only because of the general usage of this approach
large number of the States involved, but also because of the basic na
the question involved. On an interpretation of the U.N. Charter, it see
logical and reasonable that the Court should consider the textual me
the words in their particular context. This is precisely what the
approach does. It provides a clear, distinct, face value determination O
the Charter mandates. Investigation into the San Francisco
records shows that this aproach is perhaps not altogether suffici
particular case, in that the direct intent and reasoning of the fra n
Charter is not always evident and is often subject to individual interp
For example, at one point in its oral arguements, the Soviet Unio
its claim of an administrative limitation on Article 17’s “budget’
pense” terms by citing the fact that at the San Francisco &8
original order of the article’s paragraphs concerning apportiontt
penses and the general budgetary expenses of the OrgamZ?ﬁ
inverted, placing the budgetary paragraph before the apportion
The positional change of these clauses, the Soviet Union argued.
a realization by the framers that only administrative costs S
tioned and that consequently, expenses related to the operationd’ -
the Organization should be financed differently.?*> The Soviet i

22 Oral proceedings, Prof. Tunkin, USSR, p. 321.
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disputed by the United States who argued that the reversal was merely for the
sake of organization within the structure of the article.2

An investigation into the Travaux Preparatoires to trace the development
of the Article 17 reveals only that the change did occur. No reasons
for the reversal were given by the committee.?* Thus, primary reliance on the
framer’s-intent for the definition of the “expense of the Organization” might
well have proven somewhat ambiguous, as might a reliance on the intent of the
general document. While the textual approach is also open to interpretative
discrepancies, the extent to which a contradiction can exist is limited by the
explicit words themselves. Of course, the fact that the Court sought and
found supportative evidence for their textual based conclusions by the other
investigative methods negates many of the inherent ambiguities and makes the
reliance on the textual approach and the decision itself all the stronger.

The decision to utilize the face value approach appears well founded and
prudent on the part of the Court.

Employing this approach, the Court established that:

It would be possible to begin with a general proposition to the effect that
the “expenses” of any Organization are the amounts paid out to defray the
costs of carrying out its purposes, in this case, the political, economic, social,
humanitarian and other purposes of the United Nations . . . Or, it might
simply be said that the “expenses” of an Organization are those which are
provided for in its budget.25

From this initial point, the Court considered the previously alluded to
_Sontention that there existed a qualification of “administrative” to the words
- ©Xpense” and “budget” as they appear in Article 17, paragraphs 1 and 2,
fespectively. The position that such a qualification did in fact exist was based
M0 part on g treatise, A Commentary on the Charter of the United Nations
(2nd Ed., London, 1949) of L. M. Goodrich and Edvard Hambro which
“4€d that the expenses referred to in Article 17 (2) do not include the costs
. enforcement actions and operations.”® Both the Portugese and Czech
°n§ r'elied on this treatise and developed from it a rationale for the

liation of the expenses of the Organization.

T_he. Czechoslovak G
nction between t

“
NOn-norma]”
t's view woul
p %‘ and Suppol-
f" the restorati
HTate reports

Nng

overnment sought to establish the existence of a broad
he financing of “normal” expenditures and the financing
eXpenditures. “Non-normal” expenditures, in that Govern-
d always include expenditures connected with the establish-
t of armed forces employed in actions for the maintenance
on of peace. The Czechoslovak Government saw in the
9 Justiﬁcat'and debates at _San_ Francisco on the drafting of Articles 17
Penditures 1on for the distinction between “normal” and “non-no_rmal”
» and, in respect of U.N.E.F. and O.N.U.C. expenditures,
Lraiqupr ' Chayes, o 174,
ou b. 1347 “Paratories, Summary Report of the Seventh Meeting of Committee II/2,

,;.. glpin_ion. p. 158,
3 ns, Unj i .
%d & vemit;,gisgﬁg%;iPeace Keeping 1946-1967 Vol 1, The Middle East,
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claimed that the primary responsibility for contribution must rest with the
“guilty” States [i.e., Belgium, France, Israel, and the United Kingdom].??

Those States which adopted the position that no such qualification existed
relied on the textual account of the article for support. As the Australian
arguement noted:

Nowhere in the Charter is a distinction made between ordinary or special or
extraordinary expenses or budgetary provisions. The cardinal rule of interpre-
tation, that of effectiveness, must lead the Court to uphold the validity
the assessing resolutions adopted by the Assembly in the exercise of its
Charter powers.?8

And similarly, British Sir Reginald Manningham-Buller told the Court in
his country’s oral argument that: o

Article 17(2) means all expenses of the Organization, whether or not
were included in the regular budget. . . . There is no language in the Ch
to qualify the “expenses of the Organization. . .2

The Court began its analysis of the matter by noting that in Article
(3), the term “administrative budgets” is specifically used in refere
to the financing of specialized agencies. From the inclusion of these
(which did not change significantly in their development throughout the
Francisco Conference)?’, the Court deduced that the framers of the
recognized the difference between administrative and operational buc
It was therefore logical for the Court, utilizing the plain meaning crit
note that being cognizant of the different types of budgets and expel
the framers had intended to establish such a distinction in regard
“budget”” and “expenses” of Article 17, paragraphs 1 and 2, they woul
certainly have included the qualifying words in the text as they did in
17, (3).3! Indeed, carrying his line of reasoning one step further,
well deduce from the fact that nowhere in the Charter is a qualif}
~uch as administrative or operational used, that the framers had no
of including any such restrictive clause of the budget and the exp
Organization, and thereby also on the budgetary authority of
Assembly. ’
Leo Gross, in an article published after the Court hande
opinion, advanced the argument that the framers of the Charter 1
the United Nations to operate

in the footsteps of the League of Nations and (being) fz
establishment of specialized agencies, intended to say r:nd
istrative” budget. They were familiar with the distinction

27 Supra, #20, p. 1185. g .
28 Ibid., p. 1185 citing the written submission of Australia to the 1
TUstigE oral dings, Sir Buller of Britain, p. 241 it
ral proceedings, Sir Buller of Britain, p. g . ittee TN

92310 Supra., #24, Summary Report of the Fourth Meeting of Co
p. -
31 Op Cit., Opinion, p. 159.
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for an operational budget. There were two natural reasons for it: in the
first place operational functions were entrusted by governments to the spe-
cialized agencies rather than to the United Nations; and in the second place,
the vital operational function of the Organization, that is enforcement of
action, was especially provided for in Article 43 of the Charter .32

However, while this argument sounds plausible, it does not explain the
specific reference to administrative budgets in 17 (3) and the absence of the
reference in the preceeding two paragraphs. If Gross’s argument has merit,
then why didn’t the framers specifically clarify each expense if they perceived
a basic difference between the regular budget expense and the specialized
agency expense. Indeed, why is there no mention of an operational expense
and budget for the specialized agencies, which would seem the more logical
alternative if the framers perceived the regular budget as administrative and
the budget and expenses referred to in paragraph 3 as administrative? Given
this, the word “administrative” should not appear, but the word operational
should. The fact that it does not reveals a weakness in the basic structure of
the argument. In addition, research into the development of Article 17 at the
San Francisco Conference reveals that paragraph 3 originally preceeded para-
graph 2. One of the reasons, it appears, that the order was reversed was to
make the intent of the article more definitive. From this one could well imply
that the budget and expenses of paragraphs 1 and 2 are related to each other
Wwhile being separate and distinct from the administrative expenses referred
0in 17 (3). Indeed, one is hard pressed to explain the difference in these
terms except by the reasoning employed by the Court.??

: In addition, Gross and the contention itself, fail to note the case of the
CO'l'tributions of the State of El Salvador to the Expenses of the League of
Nations* in which a subcommittee of jurists declared that the expenses of
‘!IC International Labor Organization were indeed expenses of the Organiza-
35 were all expenses legally incurred by the organs of the League without
Cation to the nature of the expense.
Gfoss’s argument and the entire contention is sustained neither by the
fing of the Court, the apparent actions and intent of the framers, nor
AiStory of the League.
Altho“Sh the I.C.J. reached its decision that no qualification existed
diffic lt)S(:;]de legal interpretative. reasoning (with which argumentation is
a ng;ortef ourt chose to examine the practice o_f the U.N. to provide gen-
P : t}?r the!r arguments, but also to sgecnﬁcally counter the claim
) Opeyrat'e Soviet Union thgt the U.N. practice in the financing of peace-
ean acri . S Was to function outside of the regular budget. Citing the
1) action as the only applicable precedent because of the combat nature
% Operation P ] g
and the scale of the force which both showed similarities to
*=- and UNEF. operations, the Soviet Union noted that the

'€aso

4, £5
Uvany B 14,

re i
. p. 1361 Paratories, Summary Report of the 37th Meeting of the Coordination
€.9f Natio

oL, p. 191_4T’"A,1D2‘§C’g£f’{;{&(léitszommittee, League of Nations, 3rd Assembly,
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expenses of Korea had been paid through voluntary contributions and that at
no time was the expense included in the regular budget for payment by the
Membership.

Finding support for their general denial of any qualification of the term -
“expense,” the Court noted:

Actually, the practice of the Organization is entirely consistent with the
plain meaning of the text. The budget of the Organization has from t
outset included items which would not fall within any of the definitions o
“administrative budget” which have been advanced in this connection. Th
for example, prior to the establishment of, and now in addition to,
“Expanded Programme of Technical Assistance” and the “Special Fu
both of which are nourished by voluntary contributions, the annual budge
of the Organization contains provisions for funds for technical assista
. . . Although during the Fifth Committee discussions (in 1962) there v
a suggestion that all technical assistance costs should be excluded from
regular budget, the items under these heads were all adopted . . . withol
a dissenting vote. The “operational” nature of such acts so budgeted i
indicated by the explanations in the budget estimates for example, th
requests for the continuation of the operational programs in the field |
economic development. . .3 :

The General Assembly, like the framers of the Charter, are also cogn
of the difference between administrative and operational budgets, as evide
by the fact that when the Constitution of the International Refugee O
tion was drawn, the General Assembly accepted differentiated bud
programs. Thus clearly knowing the differences between the two
budgets and expenses, and adding qualifying stipulations only when
trative budgets and expenses alone are contemplated, it can be assumec
the practice of the UN that the Organization as a whole realizes the d
and accepts the unqualified terms of Article 17 as applying to the tol
budget and just to administrative expenditures. In addition, it should
that no qualifying distinctions exist in the Financial Regulations of th
Nations which were initially adopted in 1950 by a unanimous vote, I
those States now contesting the matter. In considering this piece of e
it is important to note the 1950 date, because it indicates that s
of peace-keeping operations and expenditures had already occu
General Assembly was well aware of the financing of peace-k:
tions, even if they were on a smaller scale than O.N.U.C. and
if they had wished to distinguish the funding for a peace-k§
by a special extra-budgetal account, they could well have don
ence from their failure to do so is that they were satisfied Wﬁﬁ
of these peace-keeping expenses in the regular budget of the O
“expenses of the Organization.” ;

The Court also took note of the 1961 Report of the W
Fifteen on the Examination of the Administrative and Budg
of the United Nations which showed as one of its few una

35 Op. Cit., Opinion, p. 160.
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(by the General Assembly) articles — Article 22: “Article 22. Investigation
and Observation operations undertaken by the Organization to prevent pos-
sible aggressions should be financed as part of the regular budget of the U.N.”3¢

Thus, the practice of the U.N. was not to delineate between administrative
and operational expenses in the regular budget, therefore including peace-
keeping expenses, as operational expenses, within the regular budget. Conse-
quently, the Court stated that:

Whether or not expenses incurred in discharge of this obligation become
“expenses of the Organization” cannot depend on whether they be adminis-
trative or some other kind of expense.

The Court does not perceive any basis for challenging the legality of the
settled practice of including such expenses as these in the budgetary accounts
which the General Assembly apportions among the Members in accordance
with the authority which is given to it. . . .37

Given the set of facts as such, the practice of the U.N. is clearly not to
distinguish between the regular and administrative and operational expenses
and budgets. This clearly supports the conclusion of the Court in denying that
such a qualification does indeed exist.

One point should be made at this juncture regarding the reliance of the
Court on the practice and the conduct of the Organization in establishing a
legal basis for their decision. Considerable concern has been generated by
the I.C.J.’s use of practice in this case, as evidenced by the references to the
matter in the separate views of President of the Court Winiarski and Justices
Percy Spender and Gerald Fitzmaurice. Indeed, Justice Sir Spender devotes

considerable time and effort in his concurring opinion to this subject (see
appendix VI).

While there may be sufficient cause for concern over the unbridled reli-
ance on the practice of the U.N. or any other international organization to form
. Primary basis for a judicial opinion, the evidence of the case and the
Opinion Support the contention, that such unlimited use did not exist here.
e Certain Expenses case, the practice of the U.N. was considered in a
¥ Supportive role. At no time was it the sole determinant of a point made
ourt. In such a supportive role the consideration of the practice of

" .oﬁ:;“zatlon, particularly on a matter which is closely related to the
10 analyze ?Spects of the Organization is wise. _Indeed, it would seem fl‘lVllOI.JS
con;dexact words of the text and the_ intent of the framers if one did

Bote ider the practical effectiveness given to the words and the intent
c'Pretation of the Member States as evidenced by the practice of
ith ol Ztilon. The Court cannot issue a decision or an advisory opinion
Stegard for the functional reality of the U.N. and its members.

UN. repr;:-,es[:mn’ however, that Court consideration is mandated because
® Sources o °nts a world legislative body and that its actions and practices

International law, I find utterly preposterous and unfounded

ors
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given the intensely political nature of the body (as evidenced by the trade-off
of affirmative budget votes for reductions in the apportioned total of a State’s
contribution to the U.N. mentioned earlier), the lack of an agreed consensus
of the U.N. as in fact a source of international law, the lack of the key
element of opinion juris sive necessitas in the actions and practices of the
Members, etc. Indeed, it is similarly difficult to accept the premise that the
practice of the U.N. should be considered evidence of customary international
law, for many of the same reasons.

However, when the practice of the U.N. is placed in its proper perspective
and not elevated to unfounded and unreasonable legal heights, the practice s
of the Organization can be a valuable supportive tool, as it was in the Certain
Expenses case, supporting the intent of the framers and the meaning of the
text. For if one is to challenge the textual meaning of a Charter clause, he
must also reconcile the fact that the clause has been adhered to by the Mem-
bers for years under the assumption that they were legally justified. Thus, one
must consider the practice of the UN, for while in and of itself it may m
form a legal basis, its impact on the nature of the question and the decisi
warrants its consideration. Therefore, practice, when properly relied up
represents a factor which it serves the Court well to consider, as it did in
Certain Expenses case. Indeed, given the composite of the multi-faceted a
proach — the caliber of the supportive practice, the intent of the framers
the textual meaning — it appears difficult to argue with this aspect of
Court’s decision.

Several Justices however — Justices Bustamante y Rivero, Ko
Moreno Quinana, Basdavante, and President Winiarski — dissented fro
view held by the majority — Justices Badawi, Wellington Koo, Spir
Spender, FitzMaurice, Tanaka, Jessup, Morelli, and Vice-President
Court Alfaro — in regard to this matter. Justice Koretsky, who intere:
enough adopted the position of his own government, the U.S. ST
totally from the majority opinion. Concerning this particular matter,
Koretsky declared flatly that, “It is known that the financing of peace-
operations is not made within the regular budget. One should apply to £
43 and not to Article 17 . . .’

Justice Morelli also took exception to the decision of the C©
reasoned that two separate types of expenses inherently exist in AT
He differentiated between one type of expenditure referred to In P
in which the General Assembly only may authorize the expenses.
other type, alluded to in paragraph 2, has to be authorized by th
Assembly to be a valid expense. Justice Morelli thus places the
tion on the budgetary authority of the General Assembly wh
Union impliedly hoped to achieve.

The views of these Justices, however, were in the mino’l"!ty ﬂ
held that no qualification existed on the terms “expenses  4f
Article 17. The single most persuasive piece of Jegal reasoning !

38 Op. Cit., Opinion, p. 267—the dissenting opinion of Justice Koretsky:
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appeared to be the existence in 17(3) of the budgetary restriction for the
specialized agencies. From the existence of this stipulation, it was simply a
logical step to question why, if the intent existed, such a similar restriction
was not in evidence in words a mere paragraph away. The only logical con-
clusion which could be drawn was that drawn by the majority — that there
never existed any intent to qualify the terms and to so restrict them.

Having satisfied itself that within the context of Article 17 there existed
no qualification of the budget or the expenses of the Organization, the Court
then turned to an investigation of the general Charter to ascertain if such a
qualification existed elsewhere to limit the terms. In this analysis, the Court
found itself outside of the narrow construction they had placed on the question
and in the realm of related issues. While the Court found itself considering
many of the questions it had hoped to avoid by the narrow construction, the
earlier limitation permitted the Court to consider these issues only in so far
as they related to the immediate question of the qualification of the expenses,
and not in and of themselves. Indeed, if the Court had not proceeded in this
way, the Opinion would probably be several hundred pages longer and more
complex, and the question of the validity of the O.N.U.C. and U.N.E.F.
expenses as apportionable expenses of the Organization might well have
gotten lost in the shuffle of issues — to the dismay and the insolvency of the
United Nations.

Primarily in response to the presentation and arguments of the Soviet group
of States, the Court considered the possibility of a combined restrictive effect
embodied in Articles 11, 39, 41, 42, 43, and 48 of the Charter which set forth

€ powers of the Security Council in situations which threaten the peace,
breach the peace or are open acts of aggression. The contention of the USSR
;cgarding the expenses in the context of their actions was the same as it had
Nl n the General Assembly through the numerous resolutions and debates,
and was also remarkably similar to those arguments which the Soviet govern-
et used in the discussions of the Uniting for Peace resolution. (In essence,
IS what the Soviet Union perceived this case to be-— a confrontation over

fiting for Peace Resolution under the guise of the financial issue.)

The Soviet argument was based in a very strict construction and interpre-
'tOféhe Charter, particularly those articles relating to the power of the
Chirt ouncil. Accorqing to the argument, as presented before the Court,
COnsier th' }:jad vested in the General Assembly pnly the power to discuss,
intern, ti'o nalll Yy, and recommend on matters relating to the maintenance of
Peace and security. Specifically, it was contended that the General
eys‘zzf, t?:“POWere.d only to ma}<e rgcommendations, anq even then.only
Ice ang Secur:ity Council is not considering a matter concerning international
hority 1, takey. Tl_le Assembly, Professor Tu_nkm argugd, !acked the proper
o AMendation. actlop or to cause thg functional realization of any _of 1t‘s
S argueq, WhiChpertal_nmg to this specific area of competence. Any action, it
e, nsibility ofe"}t]aIICd the use of armed force or force of any kind was
ae.ﬂeral Ssembtl ¢ Security Council and of the Security Council alone.
Mg payment fg’, 1t was further argued, could not assume the rolg of

' Peace and security operations since these operations
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were outside of the realm (functionally) of the Assembly. The necessary finan-
cial arrangements for such operations involving the use of force and duly
authorized by the Security Council, were to be decided by the special agree-
ments procedure of Article 43 and not by the general provisions of Article 17.
The existence of Article 43, it was argued, clearly indicated that the expenses |
of peacekeeping were not to be considered expenses of the Organization under .
the terms of Article 17, but rather were special, extraordinary expenses han-
dled by the Security Council in their functions related to international peace
and security. In relation to the validity of the particular expenses, the Soviet
bloc countries claimed that U.N.E.F. was created in open violation of the
Charter and in a flagrant attempt to bypass the Security Council and its se-
curity function by way of the Uniting for Peace Resolution. Similarly, it wi
alleged that O.N.U.C. also violated the security provisions of the Charter
cause although it had been duly authorized by the Security Council,
Secretary-General, Dag Hammarskjold, had overridden the Security-Counc
function by his direct control of the operations of the units in the Congo.
Soviet Union noted that both operations should have been established 2
administered in accordance within Articles 42-6 by the Security Coun
alone, and that the failure to have been established in this manner meant that
these operations and their assessing resolutions were ultra vires to the Ch
ter. And, reiterating the elements of their General Assembly speeches, t
cause this element of strict legality was lacking, the Soviet represen
claimed, States were refusing to pay their “illegal apportionments,” cau
the financial insolvency of the Organization. .
Professor Tunkin commented on the financial implications of the le,
issue as he perceived it.

We should not sacrifice the principles of the United Nations’ Charte!
which depends the very existence and the future of the Organization, €
though by that sacrifice we might reach a more simple solution 0
that current problem. ‘

In this connection, . . . I would like to invite your attention to a
gerous tendency which can be seen throughout the written re.phﬁ
governments and also the statements of the representatives which
made in this Hall.

This tendency consists of opposing the so-called effectiveness ©

Nations to the provisions of its Charter. Roughly speaking,
this conception, it is necessary to strive for the so-called effec
United Nations, disregarding the provisions of the Charter an

ance with the principle “The end justifies the means.” '
The above-mentioned tendency emanates from a conception
called “realistic.” This so-called realistic conception reflects
tures of the “position of strength” policy and it is an attempt |
theoretical justification of that policy. . . '

I would like to state that the above-mentioned realistic conce
a nihilistic attitude to the international law and in its CXW
regards international law as a legal “straight-jacket” for dipl
to remove this legal straight-jacket. . . .
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The opposing of the effectiveness of the United Nations Organization to the
observance of the principles of the United Nations Charter is legally ground-
less and dangerous.3?

The States advocating the affirmative position seemed content not to con-
sider these related issues to the depth they were pursued by the Soviet Union.
As Sir Reginald Manningham-Buller noted:

The validity of the relevant Security Council and General Assembly resolu-
tions authorizing the UNEF and the Congo operations is not in terms sub-
mitted to the Court. However, if and so far as the answers to the question
referred to it by the General Assembly may depend on the validity of those
resolutions, the British Government would support their validity on the
assumptions and to the extent that (i) they were within the purposes of the
United Nations as expressed in the Charter and (ii) they required the con-
sent of the governments concerned.40

The U.S. position was similar although somewhat stronger.

How can the main purpose of the Organization, the maintenance of inter-
national peace and security, be regarded as an “extraordinary” activity? The
Security Council has no budgetary or fiscal competence nor can it be said
to have exclusive competence in peace actions. The expenses were authorized
in a correct procedural manner, with the assent of a two-thirds majority of
member States, and could not be ultra-vires. 4!

In considering this argument, the Court challenged the basic concept upon
Which the argument of the Soviet Union rested — their interpretation of the
Words “primary responsibility” in Article 24 to give the Security Council exclu-
Sive authority in al] matters related to international peace and security. Noting
~ the wording of Article 24:
E

Art.. 24.:. In order to insure prompt and efficient action by the United
Ea‘tlons, its Members confer on the Security Council the primary responsi-
ility for the maintenance of international peace and security. . .42

The Court declared that:

}:‘Z Tesponsibility conferred is “primary” and not exclusive . . . “in order
is Nsure .the. prompt and effective action [of the United Nations] . . .” To
GXplizad’ 1t is the Security Council which is given a power to impose an

tObligation of compliance if for example it issues an order or com-
Which © an aggressor under Chapter VIIL. It is only the Security Council
€an require enforcement by coercive action against an aggressor.43

3 The“ of this contention, the Court further stated:
Ch, g
8 alsg ‘Z"er makes it abundantly clear, however, that the General Assembly
€ concerned with the international peace and security. Article 14

€r Article 24
o oplmon, “ 163fara. 12
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authorizes the General Assembly to “recommend measures for the peaceful

adjustment of any situation, regardless of origin, which it deems likely to

impair the general welfare or friendly relations among nations, including

situations resulting from a violation of the provisions of the present Charter
setting forth the purposes and principles of the United Nations.” The word
“measures” implies some kind of action, and the only limitation which
Article 14 imposes on the General Assembly is the restriction found in
Article 12, namely, that the Assembly should not recommend measures while
the Security Council is dealing with the same matter unless the Council
requests it to do so. Thus while it is the Security Council which, exclusively,
may order coercive action, the function and powers conferred by the Charter
on the General Assembly are not confined to discussion, consideration, the
initiation of studies, the making or recommendations; they are not merely
ortatory. y

Continuing with the right of the General Assembly to take “action,”
Court noted the enforcement powers already solely within the jurisdiction ¢
the General Assembly by Article 18 in relation to Articles 5 and 6. The Cou:
cited the specifics of the expulsion of Members and the supervision of the righ
and privileges of Membership as well as the all encompassing term “budge
questions” and noted that in these matters the General Assembly has the
power of enforcement subject to the recommendations which the Se
Council might provide. But the Court went a bit further and seemed to r
that this strict delineation of power to the point of inter-organ rivalry is fo
when it noted: “. . . but there is a close collaboration between the two or
[in these matters].” 4 It chose instead to cite the higher motives for which t
United Nations was formed and to which the organs are supposedly work
together toward. Viewed in this respect, the opinion of the Court goes |
a mere interpretation of the words of the Charter to what is perhaps ,
important interpretation of the goals and ideals of the Charter and the ft
bility of achieving them. -

This particular portion of the opinion has been the subject of |
discussion, pro and con, since it was handed down by the Court.
for the interest is obvious, the ramifications of this portion are tre
the future of the United Nations. First by its interpretation of “primary
sibility,” the Court gave legal sanction to the incursion of the General
into the areas of the maintenance of international peace and sec
validity to the “actions” the General Assembly might take — rangim;
stationing of an observer force, which the General Assembly had do
as 1949, to operations the size of the Congo operation. The
General Assembly to take such “action” necessarily meant that t.
inherent duty among the Members to bear the financial burden
valid act of the General Assembly. Inherent in this opinion. alséh .
of an implied sanction for the Uniting for Peace Resolution i th
Assembly is permitted to take “action” for the maintenance

44 Ibid., p. 163.
45 Ibid., p. 163.
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peace and security. However, the fact that the Court notes that enforcement
power lies solely within the realm of the Security Council and not the General
Assembly would seem to imply a strong challenge to the legality of the resolu-
tion. But Uniting for Peace was not the subject of the opinion, and peripheral
comments may shed more darkness than light on the question.

Second, the Court established in the General Assembly supremacy over
the control of the U.N. budget—administrative, operational and regular budget
expenses and the costs of United Nations peace-keeping forces combined. The
important power of the purse was vested in the hands of the General Assembly
for all U.N. expenses, revenues, apportionments, etc. In these two conclusions
alone, the Court has strengthened and advanced the importance and the pres-
tige of the General Assembly to the benefit not necessarily of the General
Assembly at the derision of the Security Council, but to the benefit of the
goals and the purposes of the United Nations for the benefit of all members
of the world community. The cumulative effect of these two interpretations
was to enhance what Justice Spender termed “the institutional effectiveness of
the United Nations as an international organization and the viability of the
Charter as a flexible legal document in a politically changing environment.

Carrying the analysis of Article 17 and the Charter as a whole further,
the Court considered the restrictive nature of Article LE20) hat S pee. Any
such question on which action is necessary shall be referred to the Security

Council by the General Assembly either before or after discussion.” To this,
the Court said:

The Court considers that the kind of action referred to in Article 11, para-
graph 2, is coercive or enforcement action. This paragraph, which applies
not to merely general questions relating to peace and security, but also to
specific cases brought before the General Assembly . . . under Article 35. . . .

The word “action” must mean such action as is solely within the province
of the Security Council.

ThF Practice of the Organization throughout its history bears out the fore-

80Ing elucidation of the term “action” in . . . Article 11(2). Whether the

eneral Assembly proceeds under Article 11 or under Article 14, the imple-

mel)latlpn of its recommendations for setting up commissions or other

mail:tse Involves 'organiz.ational activity—actign —in cpnnection vyith _the

B lnance of mternatnopal peace and security. Such implementation is a
al feature of the functioning of the United Nations,46

T‘his.is a vita
aClIOn" and
Shtire natyre

I element, for if one can accept this interpretation of the
the extent of involvement that it entails, one can accept
of the ip. lf the Opinion, for herein lies the crucial question of the
 Court did noto vement of the General Assembly in world .conﬁlcts. Whlle
B 5y seel}i to accurately define exactly what operations :'md actions

€ upwa (?u.t Ority Of.t}.le General Assembly, it did limit them by
Td limit of thejr involvement — the enforcement and coercive

b, PP. 164-165.
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action with is reserved solely to the discretion of the Security Council. How-
ever, the Court left open who shall determine if a particular action is enforce-
ment or coercive or within the bounds of the function of the General Assem-
bly, leaving this issue, quite wisely I think, to the political negotiations and
circumstances of each immediate crisis rather than mandating a rule which
itself might prove dilatory and superfluous to the maintenance of international
peace and security — the purpose of the entire operation. ’

Justices Quintana, Koretsky and Rivero, however all disagreed with the
distinction drawn by the majority. For them, the distinction between the typ
of operations was much too subtle and vague to be effective. As Justice Kore
sky noted: how is the operation in the Congo different from that in Korea'
Justice Quintana also pursued a similar line of reasoning in his dissenting
opinion and questioned in detail who should arbitrate jurisdictional disp
over enforcement operations. Each Justice then proceeded to restate t
separate beliefs that authority for such enforcement operations lies not in
General Assembly, but in the Security Council alone. They interpreted
Charter as mandating to the General Assembly only the power to discuss
to recommend, and not to act under any circumstances.

After reading the differing opinions, one tends to get an imme
impression that the majority is perhaps too idealistic in striving for the
of the Organization and the prevention of all future wars and the other
poses of the UN. However, it is necessary, I believe, to realize the col
within which the Court was operating, for then, the Court appears to
tempering its legal reasoning with political reality. Faced with the immit
bankruptcy of the United Nations and the internal power struggle bet
the respective power blocs which became delineated between the !
Council and the General Assembly, the Court found itself in the positit
having to issue an opinion which was first legally proper, and seco
equally important, one which would be acceptable to the United
(recalling that the Soviet bloc had already announced its intention no
bound by the decision of the Court), as well as attempting to m
prestige and legal integrity of the Court. In this sense, the Court i
aware of the political realities of the world and in reaching its
trying to balance them while retaining the legal integrity and effe
the Court. J i

In considering the decision in this light, the majority OPY
though they rely on general terms and do not clearly and spect
some of their terms, is actually a carefully designed and intricat
frame which serves to further the Organization as a whole _by
political reality of the power struggle and the need for effective Ul
global disputes while specifically setting the limits of this ?dva C
that to be decided in the political realm of the UN in .Wthh, the
be given force if it is to be useful and, quite literally, if the IC
as an impartial juridicial source for the governments of 1 :
throughout all of this balancing, the Court provides a legally
acceptable opinion of the question at hand.

Turning to Article 43 as one of the last points

of contention:
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dealt with the claim that the Security Council, being responsible for inter-
national peace and security and the special agreements related thereto, was
responsible also for the financial obligations, or at least for arranging the
financing, incurred by all peace-keeping operations. This derogated directly
from Article 17 under which the General Assembly functioned and sought to
prescribe a degree of financial control and therefore actual control over peace-
keeping forces to the Security Council where the veto still prevailed. The
Court seemed to deal with this contention somewhat out-of-hand by noting
that O.N.U.C. and U.N.E.F. were not enforcement actions per se and were
therefore not subject to any of the Chapter VII restrictions and limitations,
including Article 43. But conceeding that even if Article 43 did apply to the
expenses in question, the Court stated that it could not accept a limiting view
of the article, or for that matter of any article of the Charter. For as the Court
noted, it was entirely possible for the Security Council to have the General
Assembly carry out this function at its behest through the General Assembly’s
apportionment power, and in accordance with Article 29 of the Charter.
Indeed, as the Court noted, if one of the parties to a dispute wishes the finan-
cial cost borne by all of the members of the UN for whatever reason, it would
be virtually impossible for the Security Council to achieve because of their
lack of authority in this general budgetary aspect. This function is reserved
in the Charter, as we have just proven, solely to the General Assembly. Thus,
even if Article 43 were applicable, such a limited interpretation as that pro-
Posed by the Soviet Union was unacceptable to the Court in light of the
fealities and legalities of the distribution of powers within the United Nations
under the Charter.
_ After having finally dismisssed all of the objecting arguments and finally
Ving established a criteria for the expenses of the Organization, the Court
trned to consider the U.N.E.F. and O.N.U.C. costs as expenses of the
ey tion within the meaning of Article 17(2). The Court established
Mpurpose for the examination by stating that:

In determining whether the actual expenditures authorized constitute “ex-
Penses of the Organization within the meaning of Article 17, paragraph 2 of
re;at(i:hartt_er,” the Court agrees that such expenditures must be tested by their
i onship to the purposes of the United Nations in the sense that if an
Penditure were made for a purpose which is not one of the purposes of
lltionde Nations, it could not be considered an “expense of the Organi-
'1.110 ptll;l;n?? pPlace ascribed to international peace and security is natur.al,
Meng of th:xltﬁllm.ent of the other purposes will be dep'endent upon the attain-
B asic condition. The purposes are broa'd 1.ndeed, but neither they
ted ¢ er confe'rred' to eﬁectuate them are unlimited. Save as they have
»nﬁnber St c Organ_lzatlon with the attainment of these common ends, the
take ales retain their freedom of action. But when the Organization
tion g

actio : ! : ;
Mhnem gfwhlch Warrants the assertion that it was appropriate for the
& a (;lne of thg stated purposes of the Organization, the presump-
€N action is not yltrq vires the Organization.47

PP- 167165,
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There is special significance in this statement by the Court in that it
modifies one of the premises established by the Court in the Lotus case.*™ In
that case, the Court pronounced that rules of law which are binding on States
must emanate from their own free will and in accordance with their own
sovereign intentions. Therefore restrictions upon independent States cannot be
assumed. However, here, the Court is stating that the explicit provisions of the
Charter may bind States to common purposes. These two principles are not
altogether removed from one another in that the States which have signed the
U.N. Charter have signed the document of their own free will and have in
effect agreed to be bound by the Charter as an international treaty. Still, the
concept that a State may be bound to support one of a number of broad pur-
poses of the Organization represents a step forward from the original Lotus
decision. While many might argue that it represents a step in the direction of

affairs which may bind all Member States regardless of their particular political
persuasion or involvement in the world situation. _

There is another interesting aspect which this interpretation by the Court
provides. This particular opinion negates the possibility of demands for
tution, etc. should the Uniting for Peace Resolution specifically, but a
applying to the basis for any other peace-keeping operation, be declared
and of itself ultra vires or for some reason non-functional in the light of t
Charter. If Uniting for Peace was declared to be ultra vires at some futt
point, then it is quite conceivable that those States which contributed mone
and resources to operations such as U.N.E.F. might well expect some SOIt ¢
reimbursement. The decision here, negates that possibility in that the act
was undertaken to achieve one of the prime purposes of the Orga
the maintenance of international peace and security, and being done fi ‘
purpose, it cannot be ultra vires, and therefore the expenditures were ¥
and non-refundable. .

As if to answer an anticipated question, the Court further briefl
dated on this point, but did not venture to go too far with the matter
it was not directly related to the certain expenses quesion at hand.
noted that an action might, be “within the purposes of the UN, '
‘in a manner not in conformity with the division of functions @
several organs which the Charter prescribes” and still be inter vires
the United Nations was concerned.

If the action was taken by the wrong organ, it was irregular o
that internal structure, but this would not necessarily mean tha:ml
incurred were not an expense of the Organization. Both natio :
national law contemplate cases in which the body corporate OF
be bound, as to third parties, by an ultra vires act of an agent.™

While the Court was careful to note that on this question of u

47a The S.S. “Lotus” (France v. Turkey) Permanent Court of Inte
P.C.LJ.. Ser. A, No. 10, 2 Hudson, World Court Reports 20 (1935).
48 Ibid., p. 168.
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it was venturing to explain its reasoning rather than to issue a definitive state-
ment of international law, the point of the reasoning is not lost. The Court is
clearly giving primary import to the purposes of the Organization in deter-
mining the validity of financial questions rather than to more narrow concerns
such as the exact delineation of power, etc.

The Court lastly proceeded to relate O.N.U.C. and U.N.E.F. to the
“purpose of the Organization” criteria it had established to test if indeed these
two operational expenses can be considered as expenses of the Organization.
First considering U.N.E.F., the Court noted that it was a creation of the
General Assembly (however, their previous statement relating to the proper
organ function seems to end any challenge to this point) and was created
without dissent, and at the invitation of several of the participants. The pur-
pose of UN.E.F. was to promote and to maintain peace and security in the
area. The duties envisioned for the Force at its creation were noncoercive.
From this data, as well as the statements and the written submissions of the
Secretary-General as to the purpose of the operation, the Court had no diffi-
culty in deducing that UN.E.F. was not an enforcement operation and was
therefore not subject to Chapter VII of the Charter.

The Court also apparently did not have difficulty with the fact that
UN.EF. was financed from a special ad hoc account, ruling that this did not
imply an obligation separate from the regular budget and from the assessment
principle. The Court thus stated definitively that U.N.E.F. expenses were and
had been from their initial occurrence, expenses of the Organization within
the meaning of Article 17, paragraph 2.

The peculiarities of the O.N.U.C. financing also did not seem to bother
the 'Court. They noted the initial Security Council authorization for the force,
gain a matter which had no dissent. They rejected a claim by the Soviet
Uﬂlqn'again that although there was proper authorization, the execution and
Istration of the operation had violated the Security Council mandate
and that the Secretary-General had exceeded his authority in his conduct of
¢ oPeration. The Court cited Article 29 and 98 of the Charter in support
'N:eu?}:omy of Fhe Secretary-General to act in favor of the Security Council,
€ the Council has designated to him that responsibility. Any disagreement

o cOnduct of the operation was inherently a political matter which it
L ormta:cCourt well to remain out of. Indegd, if dissatisfactigq with the
eou]dei, of .the Secretary—Qeneral was w_ldespread, t.he orlgmgl man-
enceelethdrawn, revesting 'fluthorlty in th; Security ('jguncﬂ. 1tse_1f.
Which(:ha consensus to do this however indicated a political dissatis-
The o e Court avoided.
“n el:lrftohad a somewhat more difficult time in dec}aring that O.N.U.C.
five ;C‘.arr.lent action, as several of the dissenting Jpstices noted in
o l[))lllrtnons. The Court declared tha} O.N.U.C. did not represent
Neh termeg g act{atht‘i‘r rclle(_i on the definition of the Secretary—Gener?l
Q Stage Beveric. 10N “an action of the Member States coming to the aid
s, but rather ancmg- Internal turmoil. It was not an action between two
litary action a:t::_)n internal to one State.” Agreeing that O.N.U.C. was
i the req1ym 0% tII;ISt another State, th.e Court held that O.N.U.C. was
€ powers and functions of the Security Council.
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On the question of the financing of O.N.U.C. which it will be recalled
contained the progressively weaker worded resolutions disclaiming the obliga-
tory nature of the expenses, the Court refused to consider the number of
resolutions before them and instead argued that the specific wording of the
financing resolutions was not appropriate for the 1.C.J. to consider. Rather,
the Court relied on the different scales of assessment which were established
and the different basis for apportionment which were developed for each
resolution. From this, the Court was able to conclude that the expenses of
O.N.U.C. were definitely within the realm of Article 1§72 3

Thus the Court returned an opinion which served to further the devel-
opment of the Organization, resolve the present legal question before the
Court, and establish a foundation for future decisions to expand upon. The
opinion of the Court was in many ways imperfect,—for example, often crea
ing more questions than it answered, as in matter concerning the purpe
of the Organization and expenditures the Court did not consider who s
determine the extent of conformity to the purpose of the Organization, W
shall occur if an act is found to be ultra vires in part, etc. While several
the individual Justices did consider these and a number of different rela
questions, such as the authority to mandate payment for the provisions o
non-binding recommendation or resolution, the definition of majority and
sensus in determining financial liability, the responsibility of States who
against funded operations in making payments to finance that operation,
and these provide for interesting analysis and debate, the larger impact wa
made by the majority opinion, and for that reason, this consideration Wil
confine itself to that opinion only. Yet for its weakest moments, the opinio
is a strong legal argument with well-conceived reasoning and legal inter]
tation. In countering the argument for a restrictive interpretation of the
in Article 17, the opinion is also strong, demonstrating good legal re
In the matters of the relation of the Security Council and the General_
bly, the Court provides a clear, logical reasoning for its determinati

In general, this advisory opinion of the Court was well-reason
sound. In those areas where the Opinion was vague or uncertain, a G
benefit seems to have been derived in that the opinion retained its
viability without losing any of its legal character.

But the Opinion itself did not end the matter
ing. When the Opinion was presented to the General Assembly,
Union moved that the body merely take note of the opinion (a d
to the prestige of the Court). The vast majority of the General
however, disagreed with the Soviet position and the opinion Was :
a large majority. But an advisory opinion of the International COW
carries no enforcement provision, other than perhaps the
prestige and judicial authority of the Court to persuade a(.iher ‘
opinion was returned, the U.N. was still in financia culty
million bond issue which the U.N. had floated was not § p
mounting cost of doing business. In addition, subscriptions t0 £
had not been borne as evenly as had been hoped, an ther€ 1
substantial amount of unsold notes. %

The opinion of the Court did seem to have some D%

of peace-keep
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the unpaid members. Liabilities which had been mounting for years began
to be repaid to the Organization by many of the smaller States. However, the
Soviet Union adamantly refused to pay any portion of the cost of the peace-
keeping operations. Thus in 1963, when the Soviet Union fell more than two
years behind in the payment of its assessment, a move was begun to institute
action under Article 19 of the Charter. (It should be remembered that the
incident which initially triggered the bringing of the case to the I.C.J. was the
question over whether Article 19 could be used.) Article 19 had never been
invoked in the history of the U.N.—there was one incident in 1961 when
Haiti fell more than two years behind; however her envoy to the U.N. did not
appear to claim his seat and to vote until some of the debt had been paid.
The political maneuvers which were involved in this U.S.-U.S.S.R. show-
down have been well documented. For a moment, however, I would like to
consider the matter which was the center of so much controversy during this
time—the procedure for the removal occassioned by Article 19.

The Soviet Union claimed that a 2/3 vote was necessary to remove her
vote in the General Assembly. The U.S. for the most part argued that a mere
declaration from the President of the Assembly was sufficient to strip Russia
of her voting privilege. This issue was never fully resolved, even after the
controversy was ended. But a reference to the San Francisco Conference
reveals that initially in Article 18—the article which mandates a 2/3 voting
procedure—a provision had been included requiring such a vote for the
expulsion of a member and for the removal of voting privileges. In the devel-
opment of the Article, it was agreed that a simple majority would be sufficient
fo remove a voting privilege. The change, which had interesting ramifications

ause of translational difficulties, was accomplished and the provision for
€ 2/3 vote was deleted. Thus a simple majority vote of the General As-
Sembly would have been sufficient to have removed Russia’s vote according to
M€ clearly expressed intention of the framers of the Charter.
k. at does the future hold for the financing? The question is difficult
.Vlnswer. All peace-keeping operations after O.N.U.C. and U.N.E.F. have
e o anced through voluntary contributions or through special contribu-
by the Stat;s directly involved in the conflict. Thus the question which
S., 10 quite literally destroy the U.N. in the 1960’s has never really
. answ::eg’ perhaps because the basic underlying questions have never
Kore. Wh? }-1“ has merely been allayed. Given another U.N. action such
i Which dce \;/ould reéquire general support, one can only assume that the
— erentve oped in the 60’s would reappear in the 70’s, with perhaps
N be Beces. ;Utcome. Indeeq, a Uniting for Peace type of action may not
05, Since th"eY [%l;en thg disenchantment of the U.S. with the United
BBy peace t oo con51st.ent1'y makes the largest general voluntary and
d ’kvelop mere?plgg contributions to the Organization, a severe crisis
In cloging ya ecause the U.S. decided not to contribute.
he financiy) criFs,' Per, T.am reminded of what was said in the beginning—
In rethSpectlst:'as actually a crisis over the role of the U.N. in world
€N the Member tlst appears even more true. The financial crisis will
Part of i es—all meml?er states—decide that the U.N. is an
rnational relations and agree to financially support
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it as such. Until that time, the Organization will have to “pinch pennies” be-
cause financial help will not be forthcoming until that time.

APPENDIX I

Number 1
The Countries were: Australia, Bulgaria, Byelorussia Soviet Socialist
Republic, Canada, Czechoslavakia, Denmark, France, Ireland, Italy, Japan,
Netherlands, Portugal, Rumania, South Africa, Spain, Ukranian Soviet So-
cialist Republic, Union of Soviet Socialist Republic, United Kingdom of
Great Britain and Northern Ireland, United States of America, and Upper
Volta. o
Mexico, the Philippines, and Poland referred the I.C.J. to their General
Assembly arguments. £

Number 2

These were: Canada, represented by M. Marcel Cadieux; the Nether-
lands, represented by Professor W. Riphagen; Italy, represented by M. F
cardo Monaco; The U.K. of G.B. represented by the Right Honorable S
Reginald Manningham—Buller, Q.C.; Norway, represented by Mr. Je
Eversen; Australia, represented by Sir Kenneth O’Caoimki, S.C.; U.S.S
represented by Professor G. I. Tuskin; and the United States, represen
Abram Chayas.

Number 3

Article 17 .
1. The General Assembly shall consider and approve the budget of he (
ganization. o
2. The expenses of the Organization shall be borne by the Member
apportioned by the General Assembly.
3. The General Assembly shall consider and approve any finan
budgetary arrangements with specialized agencies referred to 10
57 and shall examine the administrative budgets of such
agencies with a view to making recommendations to the agenci&

cerned.

Number 4

Article 19

A Member of the United Nations which is in arrears in the p
its financial contributions to the Organization shall have no vote 1
eral Assembly if the amount of its arrears equals or exceeds
the contribution due from it for the preceeding two full years
Assembly may, nevertheless permit a Member to vote if it is 52
failure to pay is due to conditions beyond the control of the ¥

Number 5

Income from other sources includ
ous Member related general income sources, 1.

e funds made aVi_iilﬂblu-
e., rental 1nCC
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revenues, the sale of U.N. postage stamps, U.N. publications, services to
headquarters visits as in New York and Geneva, etc.

As the revenue from these sources increase, in relation to the aggregate
U.N. budget, the amount, though not the percentage of each Member’s
assessed contribution to the General Budget is decreased. However, assess-
ments still provide the vast majority of funds—over 70% of budget of the
Organization.

APPENDIX II

UN.E.F. Forces

Country Men & Officers
Brazil 630
Denmark 562
Canada 945
India 1,249
Norway 613
Sweden 424
Yogoslavia 710

5,133

Largest cash contributors:

US—$23 million
UK 2.5 million
Fra. .4 million.

—John Stoessinger. Financing the United Nations System (Washington, D.C.: The

Brookings Institution, 1964), p. 111-2.
BRONU.C. Forces

52

: UL§19.3 million, USSR
million, [Ibid., p. 120.]
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staff combat air admin.
Arco'”‘"y person. troops person. person. Total
thtina 2 48 50
Austria 1 46 47
Brazil 5 2
T 16 19 273 308
616 616
7 5 87 99
11 2,982 46 3,039
704 704
77 4,618 112 928 5,735
43 690 5y 738
2 8 58 68
4 240
8 236 1,620
1 1,612 6
20 N 1,734
10 1,714 149
40 78 61 698
122 658 122
117 651 200 84 952
2 1,044 1,046
371 14,989 1,181 1,542 17,973

, 1.5 million, Canada—.65 million, UK—
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APPENDIX III

The Polish position:

It is self-evident that the cost of freeing the Canal, which has been im-
mobilized by the British-French attack, as well as the other expenses linked
with the return of the Near Eastern situation to normal, cannot be borne by
all the Members of the United Nations, but must be borne by the Govern-
ments which committed the aggression. (Per Poland, GAOR, 11th sess.,
592nd plen. metg., para. 81.) o

The Byelorussian SSR position:

The delegation of the Byelorussian SSR yesterday voted against the
draft resolution proposed by the Secretary-General for the allocation of |
pleminary sum of $10 million for the maintenance of the United Natio
Emergency Force. We consider that the United Kingdom, France and Israe
which perpetrated the aggression against Egypt, should bear the burden ¢
any expenses arising from the maintenance of the Force. (Ibid., 597th n.ff
para 32.)

The Soviet position:

These States are aware that the establishment of a United Nations Em
gency Force resulted from the armed attack of the United Kingdom, Fr
and Israel on Egypt and consider that it would therefore be reason:
fair if the cost of maintaining the Force were borne by the States res
for the aggression. Such a method of financing the cost would corre:
one of the basic and most important principles on contemporary inte
law, under which a State that has committed aggression must bear b
terial and political responsibility for it.

It is therefore entirely legitimate that a number of the Memb
have announced that in principle they refuse to make any contribu
wards financing the United Nations Emergency Force and at the sam
that some other States, as the Secretary-General points out in
have declared that they cannot make any voluntary contributions i
expenses of the Force. . . . The Soviet delegation considers that to
United Kingdom, France and Israel of material responsibility for
ture arising out of their aggression against Egypt, including the o3
taining the United Nations Emergency Force, and to place this r¢
on the shoulders of other States which resisted that aggression and |
suffered losses from the prolonged obstruction of the Suez Ca
incompatible with elementary concepts of fairness and with the [
which the United Nations is based. (GAOR, 12th sess., 72
137-9.)

APPENDIX IV

68. Our position may be summed up by the folloWing
are in favour of the maintenance of the Emergency Force
which is necessary for peace in the Middle East and as 2 basis f ]
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of a permanent instrument of military action by the United Nations; we recog-
nize the political expediency and the principle of equity which make it neces-
sary for all Member States to contribute to the maintenance of the Force; we
cannot, however, regard as either just or equitable an assessment system
according to which the financial contributions to be made by Member States
are in proportion to their contributions to the regular administrative budget
of the United Nations.

69. Our arguments in support of the latter objection may be briefly
stated as follows.

70. In the first place, we consider that, in the case of the Middle East,
the Emergency Force became necessary owing to the individual action of cer-
tain Powers which, in our opinion, thus became primarily responsible for the
crisis which compelled the United Nations to set up the Emergency Force.
We consider also that this responsibility cannot and should not be limited to
political matters, but must inevitably include financial liability.

71. Secondly, we believe that peace is a universal responsibility and that
stability in the Middle East must therefore be a matter of international con-
cern. Apart from these general interests, however, we also believe that there
are material interests, which affect certain Powers and certain European and
Asian geographical areas much more directly than others. I must point out
that these material interests cannot fail to exercise an influence on the ques-
tion of stability in the Middle East.

72. Thirdly, we consider that not only the nations outside these regions,
b!lt more particularly the peoples of the area, have a more direct responsi-
bility, owing to the tensions and instability prevailing among them, and that a
more determined effort on the part of these peoples would decrease the risks
Wh}ch have made it necessary to establish and maintain the Emergency Force.

responsibility of causality and this direct interest in survival should entail

M0t only political, but also financial responsibility.
73 Fourthly, Article 24 of the Charter establishes the primary responsi-
ty of the members of the Security Council for the maintenance of peace
0 our opinion, this responsibility rests with the five great Powers who are
7 _ent members and have the privilege of the veto, so often attacked by
b -2in American countries. We firmly believe that the greater the privilege,
: ter the responsibility, and that this responsibility is not limited to
it ;l]latters. Our congratulations are due to the United States for the
' .3 made through voluntary contributions, over and above its regu-
ribu tio‘:\ug:;{ We regret that another great Power has refused to make any

atsoever, and hope that this will be remedied in the future.

ally. : :
e ,eﬁ: nare Surprised that two other great countries have not made a

Fi
Oneg itllﬂr}:)li)l'fi We know that the defence budgets of the great Powers are

® great POWeonSt;h that is not the case of the countries in my region. Fgr
inanci, tOrren,t 0: Cor}trlbl'lt.mn to the Erpe{gency Force is but a drop in
Uniteq L their ml.htary appropriations; but for the small coun-
8 is what x 10ns, the increase of their contribution by 50 per cent—
effort demanded of us amounts to—entails extraordinary
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sacrifices. We realize that this effort must be international and we therefore
do not refuse to contribute, but we should like to do so on a more equitable
basis.

75. Sixthly, the financial sacrifice of the more highly developed countries
would mean one more tax for their citizens and one luxury the less in their
daily life; for the less-developed countries, however, where the level of living
is very low and where constant effort is exerted to raise this level inch by inch,
against tremendous odds, the financial sacrifice asked of us does indeed mean
one more tax, but not one luxury the less. It means that we would have to
dispense with something vitally necessary, some remedy for the ills that
oppress our peoples. It would not be amiss to point out to public opinion out-
side this assembly hall that a Latin American citizen pays more to the United
Nations than a citizen of the United States of America; and it is in this pro
portion that we are asked to contribute to the Emergency Force. We quite
realize that the voluntary contributions of the United States of America ex-
ceeded its regular contribution in 1957. Would that that example were fol-
lowed by other great Powers! -

76. Seventhly and finally, it should be borne in mind that the Emi
gency Force paradoxically seems to relate to a permanent emergency
that, like so many other bodies established on a short-term basis by the United
Nations, it shows every sign of continuing for years. '

77. It is painful to present all these arguments, but my Government
obligations to its own people. In speaking of financial matters, in which se
interests always tend to appear, it is usually forgotten that questions rela
to contributions must always be based on an inexorable principle of
and equity. There is no modern country which does not realize that in
tributions justice lies in proportionality, but there seems to be a tendel
times to forget the criteria of judgement and the standards to which the
portions must be adjusted. g,

78. For these reasons, my delegation will be unable to support
resolution (A/L.235 and Add. 1) to which I have referred and, in ¢
our position, I should like to submit my Government’s formal r
with regard to any obligations to which this draft resolution may give
is adopted by the Assembly. I would also extend this reservation &
doubtful interpretation whereby a draft resolution such as that prop
be held to place obligations upon Member States under Article
United Nations Charter.

79. 1 cannot and should not leave this rostrum without €
behalf of my Government our gratitude for the timely and gene
the Governments of Brazil, Canada, Colombia, Denmar?. K
Indonesia, Norway, Sweden and Yugoslavia, countries which, ai :
fice, have sent contingents to the United Nations Emergency-
gratitude is also due to the United States for its exceptional fina
(Ecuador, 11th sess., 721st meeting, para. 68-74.) ’

32. My delegation considers that there are circumstm.
United Nations collectively and its Members indivic!ually m
cial responsibilities in connection with a specific situation-
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ticular instance, where the situation was brought about through the deliberate
action of certain Member States, the Government of El Salvador can hardly
be expected to agree to contribute in any way towards the costs of clearing
the Suez Canal of the obstructions which prevent it from operating normally.

33. It would like to refer in a general way to the theory of human re-
sponsibility. Within a given State, when an offence of any kind is committed,
there is as we all know a twofold responsibility: criminal responsibility and
civil responsibility. If we apply this to the case under discussion, we cannot
but conclude that those responsible for the present situation in the Middle
East should bear the responsibility for restoring the situation as it existed
before the events which have taken place in Egypt since the end of last month.
In any case, if there is to be any sharing of the costs involved in clearing the
Suez Canal, then the users of the Canal, those who benefit from its use, should
be the ones to bear the financial responsibility.

34. T am certain, and I should like to state emphatically and very clearly,
that neither the Executive nor the Legislative Assembly of my country could
agree to endorse any legislation under which El Salvador would contribute
to the costs involved in the clearing operations. I should like our position on
the question to be perfectly clear, because the solemn responsibilty of the
delegation of El Salvador towards the General Assembly is involved. This
‘morning we learned that some countries are proposing to undertake the clear-
ing of the Suez Canal on their own account. If that is so, what I said is super-
fluous. However, in any event, I must state that my delegation is very much
concerned with this aspect of the question and wishes to place on record that

it could not endorse any resolution to such an effect. [Per El Salvador, GAOR,
11th sess., 596th mtg.]

APPENDIX V

Several writers, most notably, Leo Gross, have criticized the U.N. for

g@me lag between the incurrance of the expenses and the request for the
Opinion. Gross noted that:

Ideally_ it should have been, to the Court for an opinion before the first
financial resolutions on UNEF and ONUC were adopted or immediately
;fter they were adopted, or as soon as it was established that Members were
befarrears, there would not have been an impressive series of resolutions
ore the Court, but one or none. The question then would clearly have
in f‘;c\tvgether the_ expenses which it. was proposed to incur (sic), or which
i ad bgen incurred on a provisional basis, could be regarded legally as
e 2g within the bu@getary powers of the Assembly under paragraphs
rely on’ :f b(}th, of Artxclg 17. The Court then would not have been able to
e Estrmg of resolutions and to attach probative value to them. (Lea
"o, Xpenses of the United Nations For Peace-Keeping Operations:

The e
rganA.dV'§°ry Opinion of the International Court of Justice,” International
zations XVII, March 1963, 'p. 18,

- While {1 B
B, use dthslg pomnt is yvell taken, the Court, as Gross notes later in his
und judicial reasoning in defining the basis of the question
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and in utilizing ipse dixit of the General Assembly as supportative rather
than as primary basis for its decision.

While it may be argued that the Court was placed in a political situation
such that a decision in the affirmative was inevitable, this reasoning over-
looks the independent nature of the Court and the sound legal reasoning
presented in support of the decision. The decision of the Court was sup-
ported not only by an analysis of the meaning of the words as they appeared
in the text, but also by an examination of the San Francisco proceedings
and the intent of the entire Charter. For, as the Court so aptly noted in the
Eastern Caribbean case: “The Court, being a Court of Justice, cannot, even
in an advisory opinion, depart from the essential rules guiding their acti
as a Court.” (States of Eastern Caribbean, 23 July 1923, PCIJ, Series
no. 5, p. 29)

Thus the Court used the principles of law in the Certain Expenses ca
and disregarded the political overtones, although perhaps not completely, anc
handed down a judicially sound opinion.

APPENDIX VI

France and South Africa both carried their contention over the qui
before the Court to the point that they orally argued that the Court sh
refuse to respond to the Request of the General Assembly. They based
arguments on the grounds that 1) the ambiguous and equivocal na
the question which made it impossible in their view to render a legal op:
2) that any opinion would result in a de facto revision of the constituti
rules of the Charter and 3) that if any opinion was rendered, it s
examine the reaison d’etre of the initial resolutions in relation to their
formity with the letter and spirit of the Charter before considering th
penses incurred as a result of the resolutions.

In answering this claim, the Court noted that it could only re
respond to such a request of the General Assembly on the basis of
pelling reasons” which the majority of the Justices felt were absent
Court made it clear that they considered the case a matter of treaty 1
tation and noted that:

It is true that most interpretation of the Charter of the Uniteq Nati
. have political significance, great or small. In the nature of thgnssn
not be otherwise. The Court, however, cannot attribute a political
to a request which invites it to undertake an essentially judicial ta
the interpretation of a treaty provision. . . (Opinion, p. 155.)

118



