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STATEMENT OF PURPOSE 

The study of international affairs as an academic discipline no longer 
belongs exclusively to the specialists in that field; rather, its scope has been 
extended to include the work of other related disciplines in recognition of the 
fact that international problems are not exclusively political in nature. It is 
the purpose of this journal to speak on matters involving international prob­
lems with many academic voices. More important, it is the purpose of this 
journal to permit undergraduate students to try their wings in describing, 
analyzing, and possibly suggesting solutions to the problems that have vexed 
nations in their contacts with each other. 

The underlying premise of this journal is that undergraduate students 
can contribute effectively to a reasoned, moderate, academic analysis of 
international problems and that such contributions will have a more profound 
effect on the study of international affairs as well as on the student contribu­
tors to this journal than the passionate, partisan, and emotionally charged 
outbursts which have lately permeated American campuses. 

Consequently, the Journal invites contributors to take an active interest 
in this publication. It encourages students as well as members of the ToWSOI 
State faculty and the students and faculty from other campuses to contribule 
articles, reviews, and other pertinent materials. 
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THE 1971 INDO-PAKISTANI WAR IN RETROSPECT: 
THE INTERPLAY OF NATIONAL INTERESTS, CAPABILITIES, 

AND INTERNATIONAL LAW 

By Christopher C. Joyner* 

The eruption of civil conflict in East Bengal during March, 1971, reached its 
seemingly inevitable climax on December 3, 1971, when, for the third time 
in a quarter century, war broke out between India and Pakistan. Fourteen 
days later the bitterest fighting on the subcontinent since 194 7 had formally 
ended. Although much scholarly attention has been focused upon Indo­
Pakistani relations during those tragic ten months, the bulk of these writings 
is relegated to the tremendous socio-economic dislocations which occurred 
in East Pakistan (now Bangladesh) and the anti-humanitarian, genocidal 
atrocities perpetrated by West Pakistani military forces upon Bengali civilians. 1 

otwithstanding the merit and importance of these studies, there still exists 
a dearth of relevant information concerning the evolution, culmination, and 
?enouement of the two-week-long December crisis from a foreign policy­
international law perspective. As a consequence several major questions are 
rais~d- for students of international law and politics: What factors can be 
ernpincally verified as contributors toward fomenting the situational crisis 
env_ironrnent? What relevant impact did the primary actors' conceptions of 
~ational interest, national capabilities, geopolitical strategies, national objec­
ll\e ' and. decision-making alternatives have upon their international legal 
~on ideratton~ during the crisis? Were there appreciative policy inputs by 
p o~eneous (1.e., external) actors which could have influenced the partici­
tn nt actors' legal alternatives? Finally, was international law employed as an 

rument to co t • 1· . he r . ns ram po icy or was 1t used as a tool to protect and enhance 
~rective lnd(an and Pakistani policy positions? 

mindi·s [aper will explore these questions with three fundamental purposes 
nal c~m rst, to determine whether valid links existed between the founda­

• trat~o~ents of foreign policy formulation (i.e., national goals, objec­
rtn the 1t;~ td. ~~pabilities) and the Indo-Pakistani legal positions 

ostihties; second, to ascertain whether the relative salience 

r Wilson School of Foreign Affairs, University of Virginia Charlottesville 
~; e~ample, Thomas . • • 

~ (A• n Tn1ervention b ~-- ;Frank and Nigel S. Rodley, "After Bangladesh: The Law 
. 1~~\ )! 973), PP. t75_3i1~rt" FAorhce," American Journal of International Law, Vol. 

f r io .,• and Edward M ' • mad, East Bengal: Roots of Genocide (Delhi: 
n, The Virginia J • Ke1nnedy, "International Humanitarian Assistance: Pro­

ourna of International Law, Vol. 12 No. 3 (April 1972), 
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of these foreign policy components fluctuated as the crisis progressed through 
its various phases (viz., protestation, disputation, confrontation, conflict, and 
peaceful settlement); and third, to construct a paradigm demonstrating the 
impact flow these components had upon the primary actors' perceptions of the 
crisis environment when outlined against their respective legal positions. 
Nevertheless, to gain greater perspicacity into the exact nature of the 1971 
Indo-Pakistani war, first it will be necessary to briefly review the historical 
genesis of discord between these two South Asian neighbors. 

The Historical Genesis of the Crisis Environment 
Any systematic analysis of the 1971 subcontinental war must begin by 

viewing the roots of Indo-Pakistani discord from a historical perspective. 
The animus between India and Pakistan can be traced from the early 1500's 
when Moslem warriors completed their subjugation, begun centuries earlier, 
of the subcontinent, then mostly inhabited by Hindus.2 In 1765, Britain 
assumed the conqueror's role and eventually extended its rule throughout 
India. It was not until after World War II that economic difficulties and a 
rising tide of indigenous nationalism compelled the British to withdraw.1 

Nonetheless, even though Hindus and Moslems inherited the land, they were 
unable to reconcile the politico-religious differences which had alienated the 
two most powerful political parties, the Indian National Congress and the 
Muslim League. As perceived by one scholar, four crucial factors had been 
responsible for this estrangement: 1) The bitter history of relations between 
the Indian National Congress and the Muslim League; 2) The opposition .to 
partition by the Indian National Congress until 194 7; 3) The MusliJD 
League's claim for parity between itself and the Indian National Congress, 11 

well as for socio-political parity between Moslems and Hindus; and 4) Thi 
ideological conflicts between these two political factions.4 Consequently, eVCII 
though the dream of an independent Pakistan eventually came to fruition OI 
August 15, 1947,5 the pre-partition Congress-League rivalry became tralll' 
formed into an intense Indo-Pakistani antagonism. 

Hostilities first broke out between the two fledgling states in late 194 

over the disputed area of Kashmir in northwest India. 6 The dispute flar~ 
when the Hindu Prince of Kashmir, a feudal Princely Stat~ under B­
paramountcy, joined the new state of India after his predominantly M pilll 
subjects rose in rebellion. Responding to his appeal, the Indian army 0fcU 
two-thirds of the contested region. Hundreds of thousands of peo_p ;r 
killed during the widespread rioting and slaughter that followed, 

- - India-I'< 
2 For a general history of the Indian subcontinent, see Milton W. Meyer, 

and the Border Lands (Totowa. N .J.: Littlefield, Adams & Co., 1968) • 
3 Jbid., pp. 160-164. I Political 
4 D . C. Jha, "Roots of lndo-Pakistani Discord," The Indian Journal O • 

Vol. 32 No. 1 (January-March 1971) , p. 14. mrnad Ali 
5 The instigation of Muslim separation is usually credited ~o .. ~uh:sis and G 

(1876-1948), the "true architect of Pakistan." See N. N. Gidwani , en 
Pakistan," South Asian Studies, Vol. 7 No. 1 (January 1972), J?P · 1-l}The J(ashrnir ___ , 

6 An excellent study of the Kashmir dispute is Lynn H. Miller's L and po/itl&9' 
in Lawrence Scheinman and David Wilkinson (eds.), International 4189 An Analytic Casebook (Boston: Little, Brown, and Co., 1968), pp. • • 
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sought safety under Indian rule and Moslems fled India to seek sanctuary 
under the Pakistani flag. Sporadic fighting continued until a cease fire was 
effectuated by the United Nations on January 1, 1949. 7 Nonetheless, it was 
an uneasy truce and tensions remained high on the subcontinent. 

In April 1965, limited clashes were reported along the Assam-East 
Pakistan border, as well as in the Rann (swamp) of Kutch area skirting the 
West Pakistan-Cujarat border near the Arabian Sea.8 Armed conflict between 
Pakistan and India erupted in late August, 1965, once again over Kashmir; 
Indian soldiers advanced toward Lahore in West Pakistan while Pakistani 
troops were deployed to Jammu. On September 20, the United Nations Se­
curity Council demanded compliance to a cease-fire order.9 Two days later 
both sides agreed to the U.N. fiat although they refused to comply with the 
concomitant provision to withdraw their forces back to the 1949 cease-fire 
line.10 The situation remained stalemated until January 10, 1966, when nego­
tiations at Tashkent, USSR, brought forth a mutual pledge to withdraw mili­
tary forces from Kashmir. 11 Despite this apparent reconciliation, during the 
interim years to 1969, both India and Pakistan lodged frequent accusations 
and diplomatic protests over border violations and breaches of "the Spirit 
of Tashkent." 12 It is against this embittered twenty-five year history of sus­
picion, hatred, and conflict between these two communities-Indian Hindu 
and Pakistani Moslem-that the subsequent events in 1970 and 1971 must 
be viewed. 

The Indo-Pakistani War of 1971 was the precipitant outgrowth of in­
ternal political turmoil in the geo-politically divided state of Pakistan. In the 
late 1960's popular discontent within Pakistan became manifest. Opposition 
groups alleged that the constitution promulgated in 1962 was discriminatory 
an~ was designed chiefly to maintain President Mohammad Ayab Khan's 
ruh~g party in power; public agitations called for reforms and demanded 
ie ~~tution of civil liberties which had been curtailed since the 1965 war with 
n ia. Separatist movements sprung up in East Pakistan and urged regional 

~toEnomy. Worker strikes and student demonstrations ensued, especially in 
e ast and i M h 1969 A • b Gene i' n arc , , yub Khan resigned. He was succeeded y 

face ~~ Mo~ammad Yahya Khan, who forthwith declared martial law in the 
contmued rioting and protests throughout the country. In August, 

--7 Ib id 
p >n, sc"o:~-3~Jeyalso 1nterim Report of the United Nations Commission for India and 

ee B. M. ·Kaul ear, uppl_ement for November, 1948 (S/ 1100, November 9. 1948). 
~ lily Chapter 3 • .. ~ 0 ':t'cfnt_atwn w,th Pakistan (New York: Barnes and Noble, Inc., 1972), 

"r the text ;f thre u e m_ Kutch and Kashmir," pp. 19-29. 
10 Ar (S 6699 Sept~ rbsol~tion. see SCOR: 20th Year, Supplement for July, August and 

1il!er n~tes· .. m er 0, 1965~ . 
Ind~~ infiltration a~d • ;a· New_ De/hi's acceptance was subject to a guarantee against further 

ncn government fromggres_s10~ •. an~ stated that no amount of pressure would prevent 
r luti~ '-as Predicated on ~hmtamm_g_ its sovereignty over Jammu and Kashmir. Pakistan's 

I fo n of the 'real' c e fond1tton that the cease-fire arrangement would provide for 
ccp1~~ r Withdrawal f~~~ K t~e _conflict." [i.e., the cease-fire should be followed by 
:• 0 Orce to keep ord as mir, th_e induction of a U.N.-sponsored Africa-Asian 

II ,P\?·· PP. 77-78 er, and a pleb1cite within three months]. Miller "The Kashmir 
12 jj onth/y Ch •. I ' 

·o. s ctd E. Loc'k;~~ct' ~p. ~0- 3 (March 1966), pp. 10-11. 
ay 1969), pp. 382~3\e6~h Abdullah and the Politics of Kashmir," Asian Survey, 
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Yahya called for Pakistan's first universal direct election, scheduled for late 
1970, to select a National Assembly for drafting a more equitable consti­
tution. Acknowledging East Pakistan's claim of domination by the West and 
also attempting to redress the East's grievances, Yahya stipulated that the 
election should be based on one-man, one-vote which would guarantee East 
Pakistan a majority constituency.13 

Relations between East and West Pakistan became more severely 
strained during 1970, and reached grave proportions in November when a 
cyclone-driven tidal wave devestated the offshore islands and coastal districts 
in the East. With a death toll estimated to be as high as half a million, Eastern 
officials accurately charged that the West was slow to respond with needed 
supplies and medical provisions.14 

Nevertheless, the national election was finally held in December, 1970. 
The Awami League, hostile to Yahya Khan and advocating autonomy for 
the East, won 167 of the 313 seats in the National Assembly-an absolute 
majority. 15 Negotiations were initiated between the Awami League, led by 
Sheik Mujibur Rahman, and the dominant Western political faction, the 
Pakistani Peoples Party. The negotiations floundered, and on March 1, 1971, 
Yahya personally postponed convening the National Assembly. 16 The imme­
diate consequences of this act were ominously foreseeable: The Awami 
League called for public noncooperation and a general strike; subsequently, 
East Pakistan erupted in revolt, and declared its independence as a separate 
Bengal nation named Bangladesh.17 

Less than four weeks later, on March 25, the Pakistani Army-com· 
posed mostly of Western Pakistanis-moved to crush the East's rebellion. 

--1-3 At that time, the population of East and West Pakistan was 75 million and 55 milliOII, 
respectively. . . 

14 Dom Moraes, The Tempest Within: An Account of East Pakistan (Delhi: V,kas Pub. 
1971), pp, 54-98. 197 

15 The election results are discussed in Far Eastern Economic Review, January \ 
pp. 19-21 and South Asian Review, (London), Vol. 4 (April 1971), pp. 224-225. She, 
man's Awami League ran on a program consisting of six fundamental points: 

1. The Pakistani Constitution should be Federal as enunciated in the Lahore Resol':,, 
(March 23, 1940), with a "parliamentary form of government based on the supremacy 
directly elected legislature on the basis of universal adult franchise" and populauoff. ·rs 

2. "The federal government shall be responsible only for defense and _fore1gE 3 a,nd 
3. There shall be two separate, mutually or freely convertible currencies m aSI _aut 

Pakistan; if a single currency is preferred, a federal reserve system should be con5l~ist81L 
established to "prevent the transfer of resources" and capital from East to West Pa for 

4. All fiscal policy, including revenue collection and the power of taxauon, 
Pakistan shall be vested in that federated unit alone. . . East 

5. Separate accounts for foreign exchange earnings shall be mamtamed . fo;n 10 
West Pakistan; constitutional provisions should be enacted to allow East PakiSl 
tiate its own foreign trade and aid with foreign states. . •n 3 m• 

6. "The government of the federating units shall be empowe_red to mamta,1, 
para-military force in order to contribute effectively towards nat1on_al ge:untyLongman. 
Sheikh Mujibur Rahman, Bangladesh, My Bangladesh (New Delhi: nent 
1972), pp, 127-128. 

16 Far Eastern Economic Review, March 6, 1971, p. 12. n ladesh 
17 Official declaration did not come until April 17, 1971, when _Ba dTn Ahmed 

claimed a Republic with Nazrul Islam as the Acting President, and TbJUtie residen 
Prime Minister. The proclamation referred to in early March was done Y 
Pakistan. 
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Civil war resulted, bringing horrors of indiscriminate death and destruction. 18 

The Awami League was outlawed by the Islamabad government, and Sheik 
Mujibur Rahman was arrested, branded a traitor, and taken to West Pakistan 
to await trial. Internal order was restored for the most part by full military 
occupation, but occasional bloody skirmishes continued into the summer and 
fall of 1971. During this period, however, nearly ten million refugees from 
East Pakistan-the majority of them Hindus-streamed into neighboring 
India. 19 Although India had publicly sympathized with the East Pakistani 
rebels, this influx of refugees imposed an insufferable burden on its already 
over-extended economy. Concurrently, relations between India and Pakistan 
rapidly deteriorated. 

During October and November, Pakistan repeatedly accused India of 
infiltrating troops into the East and supplying the Bengalis with arms.20 

Awami League officials, having established an exiled government in Calcutta, 
had promoted formation of a rebel army, the Mukti Bahini, to wage guerrilla 
warfare against Yahya Khan's forces in East Pakistan. Not unexpectantly the 
West Pakistani government formally protested that India was training and 
equipping these rebel forces in addition to fomenting insurgency in its strife­
torn state.21 Gunfire was increasingly exchanged across the Inda-Pakistani 
borders; armed clashes and mutual troop incursions were reported almost 
daily; and domestic pressures within both countries pressed for all out war. 
On November 25, Pakistan announced the call-up of its military reserves, 
noting that fighting between Indian and Pakistani troops was intensifying 
around Jessore, Dinajpur, Sylhet, and Commila. 22 In a political rally speech 
in Calcutta on November 29, Indian Defense Minister Min Ram stated that 
Indian troops had permission to move as deeply into Pakistan as the range 
of the guns firing at them.23 Three days later, Indian tanks and infantry were 
repor:ed to be battling Pakistani forces near the northeastern border town of 
Hill~.-4 On December 3, 1971, skirmishing escalated into open warfare. West 
Pa·• tan launched a fateful two-hundred plane blizkrieg attack against Indian 
irfields at Avantipur, Uttarlai, Jodhpur, Amritsar, Srinagar, Pathankot, and 

~' (c'e~~r0e1~mple, How _Pakistan Violated Human Rights in Bangladesh: Some Testi-
1 ~1lr whe 1

• The Indian Council of World Affairs, 1972). During the nine-month 
000 "ere Jh followed, . 10,000,000 East Pakistani refugees fled into India, another 
rition 01 m,:Sf1aced withm Bangladesh, and as many as 3,000,000 civilians died from 
bco111 111111ee :oaf act,_on. Heanngs on Relief Problems in East Pakistan and India Before 

11111/ee 011 th '?'J,1'{:ale Problems Connected with Refugees and Escapees of the Sen­
Ibid, See als/ .. 81 ic,ary, 92d Cong., 1st Sess., pt 3, 427, 449 (1971). 
I), pp :!0-:!4 anl~•aiesh~an.,It Survive?," U.S. News & World Report (December 
r 1972), 191_205 • • Ra1an, Bangladesh and After," Pacific Affairs, Vol. 45 No. 2 

c~>hm Da,t>, N w (C 
Tb York T 1111es Noe s25 01ombo), Oct. 18, 1971; The Times (London), Nov. 29, 1971; 

d n integrat"ion ~f a ·Ne<:. 1,,, 1971. See generally, Robert LaPorte, Jr., "Pakistan in 
Dav,ct H Ba le ., ati~n, As,an Sur1;ey, Vol. 1~ No. 2 (February 1972), pp. 
,;.irccs cned siip;d, n~~d 1

20 War and Poht1cal Assertion," Ibid., pp. 92-96. 
ork T1111e, 2 e • 
ov :!9 1971 ov. s, 1971, p. 1:8. 

Dec. 1, 'i9?i • P- _I :8. 
' p. 3. I. 
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Amabla.25 President Giri of India declared a state of National Emergency, and 
the Indian Parliament responded with the Defense of India Act to provide 
sweeping emergency powers for the government.26 A blockade of Pakistan 
was ordered,27 Indian forces were put on full alert, and counter attack thrusts 
were instigated into East Pakistan near Jessore.28 

Operational Strategies in the Crisis Environment 

Militarily, events moved rapidly and decisively during the two-front 
war which followed. In order to offset Indian attacks in the East, West Pakis­
tani troops made probing advances into Kashmir, but met some resistance 
near Sind. Pakistani forces were repulsed at Chhamb and J ammu, along the 
disputed Kashmir cease-fire line, on December 6. That same day, India for­
mally recognized Bangladesh,29 causing Pakistan immediately to break off 
diplomatic relations with the Gandhi government.29a 

Success of the three-pronged pincers strategy used by India in East 
Pakistan-designed to converge on the provincial capital Dacca-was felt 
as early as December 10. The towns of Jessore, Ashuganj, Chandpur, and 
Daudkandi had been captured, and Indian troops had crossed the Meghna 
River, preparing for the final assault on Dacca.30 In the West, air raids had 
virtually isolated the Pakistani capital of Islamabad from the outside world.31 

On December 14, India reported its forces were only six miles from 
Dacca and were fighting on the city's outskirts. The East Pakistani civilian 
governor, A. M. Malik, and his cabinet resigned, thereby disassociating them­
selves from actions taken by the Yahya Khan government.32 The following 
day, the Pakistani commanding General in East Pakistan, A. A. K. Naizi, 
surrendered Dacca to Indian troops, and a cease fire agreement was con­
cluded on the Eastern front. Admitting defeat at Dacca, Yahya Khan OD 
December 16, vowed the war's continuance until final victory over India WIS 

- -2-5 Ibid., Dec. 4, 1971, p. 1:3. In her broadcast to the nation on December 3, Prime M~ 
Indira Gandhi declared : 

I speak to you at a moment of grave peril to our country and to our people.I 
hours ago, soon after 5:30 P.M. on December 3, Pakistan launched a full-scae 
against us .. . . Today the war in Bangla Desh had become a war on India. • • • 
have no option but to put our country on a war footing. i• ()rilll 

Indira Gandhi, India and Bang/a Desh: Selected Speeches and Statements (New Delh • 
Longman, Ltd., 1972), pp. 128-129. 

26 New York Times, Dec. 5, 1971, p. 1 :8. 
21 Ibid. , p. 24: 1. 
28Ibid.,p. l:8. 
29 Indira Gandi, Statement in Parliament, December 6, 1971. 1 sub 
29a New York Times, Dec. 7, 1971, p. 1 :7. One Pakistani commenta or 

asserted: r · al basi fat. 
Actually India recognised "Bangla Desh" to provide a legal an\P0 .. ~\gla l)elh 

presence of the Indian Army in support of the Mukti Bahini and t e ::ie charae 
ernment." After the recognition the "Bangla Desh" authorities could/ssu er [the) 
areas captured by the Indians, and invite the Indians to come and \a ed 0 : 1 anne~ 
East Pakistan. This would circumvent the charge that India aime 
Pakistan. It would also legalise India presence in the East.. , p k' tan Horizon 

Mehrunnisa Hatim Iqbal, "India and the 1971 War With Pakistan,' a :Sto the U . . 
No. 1 (First Quarter, 1972). p. 29. Cf. Sardar Swaran Singh's sta~men 
Council. U.N . Monthly Chronicle, Vol. 9 No. 1 (January 1972), p. 2 • 

30 New York Times, Dec. 11, 1971, p. 1 :8. 
3t Ibid., Dec. 9, 1971, p. 15:1. 
32 Ibid., Dec. 15, 1971, p. 1: 1. 
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achieved;33 however, this pledge was short-lived. On the seventeenth Yahya 
Khan announced his acceptance of a general cease-fire agreement with India 
whereupon fighting was halted in the West.34 

The striking consequences of the fourteen-day war were unmistakably 
clear: A decisive alteration in the political and strategic balance of power had 
swiftly occurred. Old Pakistan ceased to exist for it had been effectively dis­
membered, and the Peoples' Republic of Bangladesh had been born-although 
at a tremendous cost; its economy was devastated, its leadership decimated, 
and its people exhausted. Yahya Khan was replaced by Zulfikar Ali Bhutto 
on December 20, and shortly thereafter Sheikh Mujib was released. On Jan­
uary 12, Mujib became Prime Minister of his new state, and a week later at 
least seven nations had recognized Bangladesh as a viable member of the 
international community with more expected to shortly follow suit.35 

Yet, no less important than the aftermath consequences of the 1971 
Inda-Pakistani War are the latent conditions and disparate perceptions which 
motivated its occurrence. It is with the analysis of these causal relationships 
that the remainder of this study is concerned. 

Delineating Participant Actors 

The above account is intended only to provide the reader with the opera­
tional tactics demonstrated during the military phase of the 1971 Indo­
Pakistani conflict. For the explicit purposes of this analysis, however, primary, 
secondary, and extrinsic actors clearly should be identified to facilitate ascer­
taining their respective policy inputs as well as to assess the principal actors' 
legal positions vis-a-vis their foreign policy actions. 

The following criteria must be satisfied for an actor to be considered as 
having "primary" policy input: a) the actor had to be distinctly identifiable 
and distinguishable from other participant actors; b) the actor had to have 
po ses_s~d definite freedom in formulating its foreign policy decisions during 
the crisis; c) the actor must have directly participated in the crisis environ­
men_t through military involvement; and d) the actor must have exerted some 
, 1 mficant influence on policy decisions affecting the crisis environment. A 

ec?ndary" actor is one which only satisfied criteria a b and d An "ex-
nn 1c'' . ' ' • r q . . actor, while possibly involved in the conflict failed to satisfy the 

c 0~~~:e c~iteria to ~ny appreciable degree. When viewed in the international 
u on; t e fol!~wmg emerge as actor-candidates in the December, 1971 

e :~en; c~isis e~vironment: Pakistan, Bangladesh, India, the United 
a 10~ ~ oviet _Un10n, the Peoples' Republic of China, and the United 

P '. ore particularly, the Security Council. 
ak1stan fully . . . . . 

1li ie It meets the cntena for bemg a pnmary actor dunng the 
• was a reco • d • f r foreig r gn~z~ sovereign state, possessed governmental facili-

n po icy dec1s1on-making, and assumed a significant participa-

Yah~a Kh 
Ibid" an, Speech t h · 

1 •. 1 Dec. 18, 1971 °; el ~atifn, December 16, 1971, in Ibid., Dec. 17, 1971, p. 1: 3. 
I Ja ' • • • ext of Yahya Khan's ceasefire statement reprinted in 

n. 14, 1972, P. 2:3. 
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tory role militarily, as well as diplomatically. Although there may be con­
jecture whether West and East Pakistan should be considered separate actor 
entities, it is unmistakably clear that the Western government-under the 
direction of Yahya Khan-exercised policy decisions for the state as a whole 
until its capitulation. 

In this connection, the eastern wing of Pakistan-the newly proclaimed 
state of Bangladesh-was centrally involved in the conflict. Even so, more 
weighty realizations supercede its being considered a distinct primary actor. 
For ten months prior to the declared Inda-Pakistani war, East Pakistan was 
characterized by internal rebellion and insurgency. At the crisis' inception, 
the national status of Bangladesh was uncertain, and it had not been recog­
nized as a separate state by the international community. Moreover, there 
was no legitimate Bangladesh government in power capable of formulating, 
much less implementing, foreign policy decisions.36 Although it could be 
argued that the Mukti Bahini (the East Bengali guerrilla insurgents) con­
stituted a sanctioned appendage of the Bangladesh government-in-exile, there 
is no evidence to substantiate the necessary contention that viable communi­
cation and policy contingencies were efficaciously exchanged. Given these 
important indicators, Bangladesh per se must be classified as the exceptional 
extrinsic actor, or perhaps more appropriately as an in-process secessionist 
territory from West Pakistan. Because successful secession did not occur 
until after the crisis hostilities had ended, the eastern wing of Pakistan will 
be treated in this study with the Western part as a single primary actor. 

India also must be designated as a primary actor during the December, 
1971, war. Throughout the entire conflict, India obviously fulfilled the above 
enumerated criteria and executed coherent foreign policy decisions to achieve 
military, diplomatic, and strategic goals. 

The United States, while not involved in actual combat operations,_~ 
sumed an overt pro-West Pakistani foreign policy posture during t_he en 
Yet, more important than the official posture articulated were the d1plom~ 
actions taken to influence the course of the war. As later revealed, the Ulll 
States persisted in supplying Yahya Khan's West Pakistani forces with an:; 
ments and materials until their eventual surrender.37 In glaring cont~ast, 
State Department on December 1, suspended any licensing of arms shipm 11111" 
to India, thereby revoki11g $2 million worth of previously approved a: 
tion and ammunition-making equipment.38 Two days later, export 1 

-- . . . f ·mplying r~ 
36 Lauterpacht has stated that "The only leg1t1mate occasions or I and na 

are: (a) the conclusion of a bilateral treaty, such as a treaty of commef~~mal iniuatiCJII 
regulating comprehensively the relations between the two states; (b) t~e (d) in the 
diplomatic relations; (c) probably, the issue of a con~ular exequatur, h unequiv~ 
recognition of belligerency, a proclamation of neutrality or some su~•s Green . ..,.. 
Hersch Lauterpacht, Oppenheim's International Law, (Vol. 1. Longma v 'ccambridSC 
1955) , pp. 147-148. See also Lauterpacht, Recognition in !nternatw;aJ f:iied 10 fulfill 
bridge University Press, 1947). Noticeably, Bangladesh m 197; p. iples and Ptr 
pacht's criteria, but compare A. K. Pavithran, Bang/a Des : ".''f1 PP 95.106. 
(Madras: The Eastern Centre of International Studies, 19~1), ehpdc\i,/aircraft cyarr: 

37 Also important was the fact that the United States d1spatc e 
7 1971. New 0 

prise and seven other vessels to the Bay of Bengal on December • 
Dec. 13, 1971, p. 1: 1. 

38The New York Times, Dec. 2, 1971, p. 1:2. 
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were cancelled for $11.3 million worth of military and communications equip­
ment destined for shipment to India.39 On December 6, the State Department 
announced a $87.6 million cut in developmental loans for India, forthrightly 
declaring that the United States would not make short-term contributions to 
the Indian economy which could be utilized to sustain military efforts against 
Pakistan.40 Thus, the United States did undertake diplomatic initiatives which 
affected the military status of primary actors-positively for Pakistan, nega­
tively for India-albeit there was little impact upon the ultimate outcome of 
the crisis. Realizing this, the United States played the role of a secondary 
actor, being external to the crisis only insofar as direct military participation 
was involved ( criteria c). 

Regarding the Soviet Union and the Peoples' Republic of China, each 
supported its own client state politically and propagandistically, i.e., India and 
Pakistan, respectively. Like the United States, neither of these two Asian 
powers intervened militarily, although both exercised considerable influence 
to stymie Security Council action aimed at effecting an early case-fire agree­
ment. Throughout the Security Council debate China adamantly pressed for 
a resolution condemning India, but that effort was fruitless. 41 As for the 
Soviet Union, within nine days its delegate vetoed three Security Council 
cease-fire resolutions on grounds that they failed to provide a political settle­
ment which was amenable to the East Pakistani insurgents.42 It is important 
to understand that had the Security Council been able to institute an early 
cease-fire agreement, the crisis environment most likely would have been 
altered. Surely the temporal dimension would have been affected, conse­
quently changing later events. However, by failing to secure agreement on a 
cease-fire, withdrawal-of-forces resolution, the Inda-Pakistani crisis was ex­
tended to its fateful conclusion. Conclusively then, though perhaps with not 
t~c express intent, the Soviet Union and the Peoples' Republic of China par­
ticipated as secondary actors, significantly affecting the course of the conflict 
a they politically supported their respective client states. 

The Security Council, as previously mentioned, became the victim of 
re;t power rivalries during the 1971 subcontinental war. In point of fact, this 

~rgan was so paralyzed that the only forthcoming United Nations resolu­
ra~ fad _to be secured by invoking the Uniting for Peace Resolution, 43 thereby 

e;~;i~g debate on the crisis from the Security Council to the General 
y. The resultant General Assembly resolution,44 passed on December 

Thid 
4 Tb,d ' gee. 4, 1971, p. 10:1. 
41 p , .. ec. 7, 1971 p 1 •5 

a ... , tani ' •. • • 
c{c during 1~e;sr~tivi ~~ China's role during the crisis is Mehrunnisa Ali , "China's 

F i2l. PP. 53_6/ 0- a 1stan War, 1971," Pakistan Horizon, Vol. 25 No. 1 (First 
or a We,i Pakistani · 

n1tcd ~ations" Pa/?~cttoH, s!'!e Kemal A. Faruki, "The Inda-Pakistan W&r, 1971, 
A "•0 rth} 1s Yir~ndra Nan. 0 :.,zon, Vol. 25 No. 1 (First . Quarter, 19_72), pp. l 0-20. 

''"''' ,. \'ol 7 !'(am, Bangladesh and the Changing Internattonal Context," 
• era] cmbl. of o. July 1972), pp. 216-225. 

r fer 1775 ), P. ~O. 6~1~emted Nations, Nov. 3, 1950. G.A. Res. 377A, 5 U.N. GAOR, 
S Agenda 1606 to G was transferred to the General Assembly by S.C. Res. 303 

r I A eneral Assembly as provided for in G.A. Res. 377A (V) of 
ernbty of th u · 

e TIited Nations, G.A. Res. 2793 (XXV) of 7 Dec. 1971. 
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7, called for India and Pakistan to cease hostilities and withdraw their troops; 
nevertheless, the resolution went unheeded, and the fighting continued. Be­
cause of its inefficiency-admittedly attributable to counterproductive policy 
positions held by member states-the Security Council itself can only be 
designated an extrinsic actor during the two-week war. Regretfully, what little 
impact the Security Council had on the crisis environment was relegated to 
rhetorical accusations and vituperative exchange. In short, its role became 
frustrated and ineffectual. 

From this analytical preview, India and Pakistan (West and East in­
clusive) have been found to be the sole participant primary actors in the 
1971 subcontinent hostilities. The overriding question now begged is did 
these two actors operationalize their strategies vis-a-vis international legal 
considerations, and if so, did their respective conceptualizations of "national 
interest" and "national capabilities" interact with ( or impinge upon) these 
considerations? To best answer these queries, we must first determine what 
exactly were the national interests and capabilities of the primary actors prior 
to and during the December war. 

National Interests 
Although notoriously vague and difficult to define, "national interest" 

may be considered as "the general, long-term, and continuing purpose which 
the state, the nation, and the government all see themselves as serving." 46 

Every state's national interest is rooted in the social consciousness and cul­
tural identity of its people; the process of its synthesis is dependent upon 
history and the institutional structure of that society. Conceptually speaking, 
the "national interest" serves two fundamental purposes: first, it circumscribes 
the state's general orientations to the external environment, and second, it 

provides a controlling criterion of choice during immediate situations. In the 
case of lndo-Pakistani relations, disparate religious experiences were Iarg~I 
responsible for inculcating those social values ( and consequently the relab 
perceptions of its national interests by each state) antithetical to their coopel'l­
tion. 

India, though predominantly Hindu, is committed to constructi~g 
secular, multi-religious society.46 The secular state, as graphically concei 
may be diagrammed as a triangle; the base represents the separation of 
and religion, one side represents the relationship between religion aD

d 

individual, and the other side the relationship between the state and t~e . 
vidual.47 According to one Indian scholar, secularism is "not at~eiSbC 
nature and does not imply any negation or rejection of religion. I_t is a 
larism based on democratic traditions and liberal thought ~n_d is =~ 
tolerant toward religion but grants to all full freedom of religious 
practice." 48 

-- . nal Politics 
45 Charles 0. Lerche, Jr. and Abdul A. Said, Concepts of lnternatto 

wood Cliffs, N.J.: Prentice-Hall, Inc., 1970), p. 25. (P • ceton · Prjneelllll 
46 See generally, Donald E Smith, India as a Secular State rm • 

versity Press, 1963). 
47 Ibid., p . 4. f the Secular 
48 Ziya-Ul Hasan Faruqi, "Indian Muslims and the_ lde(oPl~i';cefon: pnncetoD 

Donald E . Smith (ed.) South Asian Politics and Relzg,on 
Press, 1966), p. 149. 
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Conversely, the secular-state religious concept is anathema to Pakistan, 
which is fervently committed solely to the ideals of Islam.49 Before partition 
the Muslim League's cardinal ideological tenet was to protect Islamic culture 
on the subcontinent. For Pakistan, preservation of Islam has been the chief 
national concern. Stated President Ayb Khan in 1960, "[The Islamic ideology] 
is the foremost justification for our existence and we cannot be true to 
Pakistan without being true to this ideology." 50 He later added that it was on 
the basis of Islam "that Pakistan came into being, it is on that basis alone 
that it can survive and progress and become stronger." 51 Moreover, Pakistan's 
political order makes no attempt to separate the state and religion. The First 
Policy Principle of the Pakistani Constitution instructs the state "to support 
the Islamic faith, to make compulsory the teaching of the Qur'an and Islamic 
studies to the Muslims of Pakistan, to promote Muslim standards, and to 
insure the proper organization of Muslim taxes, religious endowments, and 
mosques." 52 

It is important to note that for Pakistan, Islam performed a most vital 
function in the post-partition search for national identity. Separated by one 
thousand miles of Indian territory. Pakistan felt a persistent need to cultivate 
a distinct sense of nationhood-one territorial unit ( though not geographi­
cally) born from the same historical, cultural, and social ideals. Glorification 
of Islam was to serve this purpose, but by doing so, constant villification of 
India became a necessary adjunct.53 

In sum, the antagonistic religious attitudes fostered by India and Pakistan 
were instrumental in shaping their respective value-systems, thereby con­
tributing to rigid perceptions of each other's foreign policy behavior. (During 
the 1971 crisis, the impact of religious values became dramatically apparent 
as Pakistani cries of "jihad"-holy war for the spread of Islam-echoed 
across the battle lines). The legacy of these antithetical value-systems was 
~atred and mistrust; the precipitant result was war and bloodshed. Accord­
•~gly, the chief political implications arising from Indo-Pak religious dispari­
tie are depicted in Table 1. 

F~reasmuch as this religious antagonism affected India's and Pakistan's 
rcept,ons of their national interest vis-a-vis each other what relevant 

r pe • ' 
rcussions were evidenced in 1971? That is how were national interests 

rce1ved by the t ct· ' ni 1 . wo 1sputants during the course of crisis events? In an 
e appearing in International Studies Quarterly, Thomas W. Robinson 

4 For an excellent . . 
in Srn1th J bid d,

3
s
5
c
2
uss,on of this, see Freeland Abbott "Pakistan and the Secular 

I acid Marshai' ~- -370. • 
1 f1ta ~:. ohammed Ayub Khan, Speeches and Statements (Katochi, n.d.), 

• Roots of I d p . . . 
It, "Pakista~ o- akistan1 Discord," op. cit., n. 21. 

1 ca h Callard emph::.1st~he Sec.~l~r. Stat~," op. cit., p. 353. 
rgc measure Pak' t d the valhfication role" for India when he posited: 

before panitio~s arn fe1
11
ng. toward India has been a continuation of the political 

p or the people io· u d e idea tha~ a country has a foreign enemy is easy for 
rd 13J;,,lndia has filled ~h~rsta

1
nd, and it also provides a powerful stimulus to unity. 

, a~trtan · A p 1. . 1s ro e. 
• 

0 ,t,ca/ Study (London: Allen and Unwin, 1957), p. 17. 
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Table 1 

THE POLITICAL IMPLIC'A TIO NS OF HINDUISM AND ISLAM 

l. Theory of history. Great 
concern with the course of history 
tends to increase a religion's 
involvement in politics. 

2. Attitude toward other religions. 
Attitudes of tolerance reinforce the 
tendency to use the political 
process for communal advantage. 

3. Capacity for ecclesiastical 
organization. The more highly 
organized a religion, the greater 
its involvement in politics. 

4. Political and religious functions. 
Tradition of fusion of these two 
functions tends to increase a 
religion's involvement in politics. 

. 5. Tendency to regulate society. 
The stronger this tendency, the 
greater the area of conflict between 
religious authority and the state. 

HINDUISM 

History is metaphysi­
cally at a lower level of 
reality, and is ultimately 
not significant. 

Extremely tolerant 
philosophically, but 
pattern of group ex­
clusiveness socially. 

Practically no ecclesias­
tical organization. 

Two functions per­
formed by separate 
castes. 

Caste system, Hindu 
law. 

Source: Donald Smith, South Asian Politics and Religion, p. 19. 

ISLAM 

History is decis ive. A 
certain pattern of life 
must be established on 
earth. 

Theologicall y intoler­
ant, and often so in 
practice. 

Ulama (doctors of the 
law) not effectively 
organized, but can be 
mobilized. 

Tradition of Muham­
mad and caliphs­
fusion of temporal and 
spiritual authority. 

Islamic law- detailed 
regulat ion of society. 

has cogently synthesized a conceptual framework for analyzing various aspects 
of a state's "national interest." 54 When this schema is applied to the ~97l 
Indo-Pakistani conflict, the hierarchial order of India's and Pakistan's national 
interests can be determined, thereby giving the relative value each_ inter:~ 
issue had to its participant actor. Furthermore, such an a_nalys1s sho ch 
provide a reasonable indication regarding the primacy assigned to ea rk 
prevailing national interest. Briefly below is Robinson's conceptual framew~ 
which will be incorporated to analyze Indo-Pakistani national interests duriDI 
the 1971 war. . tcd 

All the interests expressed by any nation at any time are ~esigna 
as the total interests of that nation. There are six main "national intere aod 
grouped according to their relative degrees of primacy, permanence, 
generality: 

. • 's physi 
1. Primary interests are those essential to protectmg ~ natwn .

181 10 
cultural, and political identity. These are hardcore mterest,:• vi 

nation's survival, and "can never be compromised or traded. 

.. l 
- - . . t Relation • 

54 Thomas W. Robinson, "A National Interest Analysis of Smo-Sov~~ica l interac~ 
national Studies Quarterly, Vol. II (June 1967), pp. 135-175. The cate!, frame»ork 15 

down which Robinson enumerates, and from which the present conceptus connection, 
is a synthesis of Hans Morgenthau's works on the national interes_t. In 1.~terest has JIii~ 
interests" are distinct from "national objectives;" where:1s nauo't;1l / range in its 11 

of perpetuity or ultimacy, a naHonal obie.ctive is immedmte ~r s 0
~ 

ponent. Essentially nauonal obJecttves contribute to the nauonal mteres • 
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2. Secondary interests are those directly contributing to primary interests. 
3. Permanent interests are those "relatively constant" over long periods of 

time. 
4. Variable interests are those regarded as national interests at a given point 

in time, and are a function of "all the cross currents of personalities, 
public opinion, sectional interests, partisan politics, and political and 
moral folkways." 

5. General interests are those applied by a nation in international dealings 
and affairs, including trade, preserving a balance of power, international 
law, and diplomatic intercourse. 

6. Specific interests are logical outgrowths of general interests, but are usually 
more closely defined in time and/ or space. 
It is important to note that from this classification, two basic divisions 

of national interests emerge, viz., primary and secondary. Concurrently, 
permanent, variable, general, and specific interest characteristics may be 
subsumed under primary or secondary headings, depending, of course, upon 
descriptive accuracy. 

Coincident with "national interests" per se, there are three general 
international interests which affect a nation's foreign policy behavior: 
I. Identical interests are those held in common between nations. 
2. Complementary interests, while not identical, are those interests "capable 

of forming the basis of agreement on specific issues." 
3. Conflicting interests are those interests excluded from 1 and 2. 

Application of this schema to Inda-Pakistan foreign policy behavior in 
December, 1971, reveals several intriguing interest distinctions by each pri­
mary actor. 

Pakistani National Interests 

rcb ,J(hroughou~ the entire course of hostilities-from the March internal 
pe~-~on to_ Ind1a:s December intervention-Pakistan's primary/ permanent­

unit~-/ 
1 
national m~erest was preservation of its territorial integrity (i.e., 

fir 1• b •. t_s ~ery s~rv1val as a sovereign political entity was gravely threatened, 
Bangl~ct~'sv~J war 1~ t~e East, and subsequently by India's invasion. Had the 

ithout W seces~iornst movement been permitted to run its own course 
uccecctect e~ Pa~1stan's coercive intervention, in all likelihood it would have 
o ernme~t ertamly, success for Bangladesh meant failure for Yahya Khan's 

Pa i tan's f~ n?t only politically, but also economically: a large portion of 
t. • The . retign tra~e revenues were accrued from selling jute grown in the 

ra 10 ernal situ f • h lncd guerrill . a 10n m t e East was further complicated by lndian-
nion ~ to the af mSurgents operating to gain the region's independence, in 

Ind overnber ~equ~nt ~ndo-Pakistani border clashes escalating in October 
• onsidenng the momentum of events, it now seems evident 

Pa istan • 
o lltutcd

1
n 197 I, had the Id' . 
lls largest export Sor Ws gr~atest Jute production- some 6,000,000 bales­

• ee ashmgton Post, Aug, 27, 1971, p . A4 : 1. 
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that West Pakistan chose to act decisively by resorting to war with India. 
Hence, the airstrike on December 3, was an attempt (though a tragicomic 
one) to mimic the Israeli strategy demonstrated in the 1967 Six Day War; 
that is, it was designed expressly to extinguish the possibility of an armed 
intervention (or invasion) before it actually occurred. 

Implicit in West Pakistan's military action to ensure the East's political 
unity are two correlative primary/permanent-specific national interests: a 
desperate need to preserve cultural ties with East Pakistan, and the con­
comitant necessity for ensuring national security. As previously argued, the 
only unifying forces Pakistan enjoyed as an entity were the Islamic culture 
and hatred of India. To sacrifice unity would compromise both. Bangladesh 
secession or defeat by India would shatter the cultural identity of Pakistan, 
and simultaneously vitiate its military posture-strategically as well as nu­
merically. Consequently, self-preservation of cultural identity and national 
security became primary interest considerations for Pakistan before and 
during the war with India. 

No further primary national interests were evinced by Pakistan. There­
fore, by definition, all other national interests it perceived were secondary. 
Not least of Pakistan's secondary interests was destroying the East's rebel 
insurgents, the Mukti Bahini. These guerrilla forces were the principal sub­
versive group working to overthrow Yahya Khan's control over East Bengal; 
their annihilation would greatly facilitate the West's objecitve of retaining East 
Pakistan's ante-bellum territorial integrity. Noticeably, however, the im­
portance of suppressing Mukti Bahini activities declined as the likelihood of 
Indian intervention increased. That is to say, Pakistan's military attention 
during October-November (i.e., the confrontation stage) increasingly shif!ed 
to border clashes with Indian troops. This suggests Pakistan's preoccupauon 
with the Mukti Bahini was a secondary /variable-specific national interest. 

Analysis of Pakistani military tactics during the conflict indicate _troop 
movements initially were made into Kashmir from the West, giving _nse to 
speculation whether this disputed region was highly significant as an mte~ 
variable. It does appear significant, though not of primary statu~. Nearts. 
the fighting in the 1971 Inda-Pakistani war was concentrated m the ale­
further, despite the 1965 conflict, Pakistan had generally accepted thebs~ 
mated situation created in 1948. Admittedly, diplomatic protests over h ore 
incidents often had been made. During the December war, however, t eoual 
no evidence to suggest Pakistan's acquisition of Kashmir was_ a p_ara~cert 
strategic objective. Thus, because of these realizations, Pakistani c~ 
over Kashmir in 1971 may be classified a secondary / permanent-s 
national interest. ntio 

Settlement of the East Pakistani refugee problem must also be m~ed fr011 
From March to December, 1971, an estimated ten million r~f~gee~nhabit 
East Pakistan into India. Yet, even though the loss o~ ten miJhon ~rcei ed 
might seem highly detrimental to a state's surviv~l, it was n~~st_p0t 
by West Pakistan. The refugees were mostly Hmdu Beng 

- - re Hindu. The 
56 It had been estimated that as many as 90% of the refugees we 

ton Post, June 11, 1971. 
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citizens of secessionist Bangladesh-and possibly in collusion with the Mukti 
Bahini rebels. The refugees' flight into India did not compromise Pakistan's 
vital interests, albeit certainly strained India's economic structure. In this 
regard, resettlement could not occur until the insurgency was quieted with 
some viable solution, but this never materialized: anti-government guerrilla 
operations continued unitl India's entry into the conflict was a declared fact. 
Additionally, because of the indiscriminate genocidal atrocities perpetrated by 
Pakistani troops in the East, repatriation of the refugees seemed remote at 
best without UN observers present. From this evidence, then, the refugee 
problem for Pakistan may be seen as a secondary /variable-specific interest. 

Another less tangible interest, but important nonetheless, was Pakistan's 
desire to maintain its parity as a national power with India in Southern Asia. 
Admittedly, such a balance of power seems superficial given the realization 
that Pakistan was heavily dependent upon United States and Chinese foreign 
aid up to the December, 1971, hostilities.57 Yet a major transformation in 
the balance had taken place only three months before. In early August, an 
lndo-Soviet Treaty of Friendship was announced, 58 pointing up to Pakistan 
a most disturbing reality: an equitable power equilibrium with India, while 
not wholly impossible, would be dependent upon the outcome of the Decem­
ber war. Understanding this, Pakistan's regaining political par with India 
in 1971 assumed the quality of a secondary/permanent-general interest. 
(Regarding balance-of-power equilibrium as an interest factor, a caveat is 
in order here. If through diplomacy, i.e., alliances, treaties, or aid agreements, 
Pakistan had attempted to offset India's power advantage, this could be 
des,g_nated a secondary /variable-general interest; conversely, had India's 
poh!ical power rapidly expanded to such an extent that it openly threatened 
Pak,~ta~'s survival, this would likely be perceived as a primary/permanent-
pec,fic mterest by Pakistani officials. Nevertheless, neither of these situations 

were justifiably applicable to the December 1971 conflict.) 

th SA fi~al secon~ary national interest for Pakistan was its participation in 
e ecunty Council's debates. Had the Security Council been able to impose 

~~et~-fi~e early_ in the conflict-thereby precluding total victory for India­
We 

1 
;k1stan might well have been relegated to its former status with the 

• urely, Bangladesh as a separate entity could have then been snuffed 

i; Since 1954 U . 1 OOo million. 'u N1t'tj States milita_ry assistance to Pakistan has been estimated in e_xces~ 
r ions of Unit· • onth/y Chro111cle, Vol. 9 No. 1 (January 1972), p. 34. For Pak1stam 

n cd States and eti S\atds and. Chinese roles during the 1971 conflict, see Khurshid Hyder, 
rtcr, 1972) PP 63e n o-Pak1~tan War of 1971," Pakistan Horizon, Vol. 25 No. 1 (First 
c I pp. 53-62 • -74, and Ah, "China's Diplomacy during the lndo-Pakistan War, 1971," 

Commen1i~g on . . . f1 cholar noted. the military implications of the lndo-Soviet Treaty of Friendship, one 
~ early ovember • . . . 

11d • 6, 1971], that twl971, it _was reported m the fore1_gn pre~s [The i::imes, Lon~on, 
r:;ccd ,ersions of slt? Soviet transport atrcraft earned m1htary equipment, mamly 

Cnt of 250 tanks 4 s to New Delhi and Bombay .... Meanwhile, a Russian con­
umcn1 \\ere dispat' h O l20mm r9ckets and a large number of radio sets and other 
:;' 1b9

ombers, mediu ed as neg?tlations _were initiated for the supply of suoersonic 
r u 71] This resulr reconna1ss_a_nce a1rcraft and MIG-23 fighters [Dawn, Karachi, 

1 '
1 
°l Ind1a. . ed m a positive shift in the military balance in the subcontinent 

First Q a, "The °tJSSR . 
Uarter, 1972), P. 46~d the Inda-Pakistan War, 1971," Pakistan Horizon, Vol. 25 
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out. Therefore, an early cease fire probably would have worked to West 
Pakistan's advantage-and at India's expense-in the short run. (This 
realization was one apparent motivation encouraging the Soviet Union to use 
its veto on three separate occassions during the debates, delaying any Security 
Council action until India had achieved victory.) To Pakistan, early resolu­
tion of the conflict through United Nations machinery took on characteristics 
of a secondary /variable-specific national interest. 

Indian National Interest 

Unlike Pakistan, India's national interests during the protestation-con­
frontation periods (March 25-December 2) seem more difficult to pointedly 
distinguish. Ostensibly, the ongoing internal upheaval in the Eastern wing 
precluded Pakistan's being a great threat to India's territorial security. Indeed, 
the civil war raging in East Pakistan could be visualized as a positive factor 
rather than a negative one: India's arch rival-politically, militarily, and 
religiously-was being torn apart by its own doing. 

Nevertheless, Pakistan's "preemptive" airstrike on December 3 radically 
altered the situation. With this overt, unabashed act of aggression Pakistan 
became a serious threat to India's national security, an essential primary in­
terest. Hence, India's retaliatory defensive action during the conflict can be 
classified as a primary /permanent-specific interest. 

The influx of refugees, which undeniably imposed a severe onus on 
India's economy, did not constitute an undue threat to the nation's survival.se 
Despite India's vociferous complaints, resettling the Bengalis should be 
described as a secondary /variable-specific interest. Had India perceived the 
detrimental economic problems caused by having ten million new mout~s to 
feed to be compromising its vital interests, in all probability war with Pakist~ 
would have occurred earlier and would have been India-initiated. Yet, tbiS 
did not happen. 60 

Similar to Pakistan, the disputed Kashmir region was not a primal)' 
concern for India. Certainly, considering the swift Indian victory in the East, 
the Gandhi government could have easily diverted troops. to th~ nort~west:: 
front. However, it choose not to do so. In consonance with this, India op..., 
to attack Western cities from the air in preference to a land invasion thT?u&"' 
the Kashmir region. 61 Thus, it is plausible that India viewed Kashaur 
merely a secondary/permanent-specific interest. .., 

I d' was fo t ... Perhaps the most important secondary interest held by n 13 . telll 
ing and encouraging the creation of a new, less bellicose state on its ea 

. Gandhi stated 
59 While the Bengali refugees cost India $3 million each day, Indira cetfll' 

late as November 15, 1971: -1 means a 
Taking care of the refugees means cutting a lot of our pr~gramn:ies, \chemes and 

austerity in living, cutting government spending and reorie~tmi:; va.~\°u:ipple 0 ur eco 
grammes. It is indeed a very, very heavy burden. I don't thmk it wi hich is heaV}' 
we won't go under with it. But the major danger is not this burden, w roblem. And 
It is the social and political tensions which are growing out of this P 
that there is a real threat to our security. 

Gandhi, India and Bang/a Desh, op. cit., p. 101. . 1 31 
60 Cf. Iqbal, "India and the 1971 War with Pakistan," op. ell., pp. 2 - • 
61 The New York Times, Dec. 9, 1971, p. 15:1. 
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border. By supporting the Bangladesh movement-through military aid as 
well as political rhetoric-India could accomplish two important objectives. 
First, pre-war Pakistan as an entity would be permanently destroyed, hence 
removing it as a future two-front military threat; and second, with Bangla­
desh's independence would also come India's position as the unchallenged 
political force on the subcontinent. The implications of this power shift were 
clearly revealed as an Indian newspaper editorialized: 

A friendly nation has come in existence on India's highly sensitive eastern 
border, thus opening immense possibilities for its economic growth. The 
nation's security in the northeast Himalayas has been strengthened because 
the Chinese in control of the Chumbi valley can no longer threaten to cut 
off northeastern region. The stigma of the defeat in 1962 has at last been 
wiped out. No power will in the foreseeable future treat this country as if 
it is of no consequence.62 

While important for India that Bangladesh be established, this was not 
a primary interest. India did not resort to declared belligerency to free East 
Pakistan from the West's oppression, rather, it reacted to an attack upon 
national security interests. Therefore, Bengali independence must be categor­
ized as a secondary / permanent-specific interest. 

In conjunction with this, another national interest for India should be 
noted. Since 1947, the Inda-Pakistani border-lands have been earmarked by 
frequent clashes between the two states and even two mini-wars. One may 
argue that the intensifying skirmishes occurring in late October and November 
made India realize that it would be in the national interest to stabilize these 
area_s. This could be achieved easily in the east by supporting the creation of 
~ friendly ~angladesh. Nevertheless, stabilizing the border-lands was not a 
ard core interest; instead, it too should be considered a secondary/ per­

manent-specific interest. 

d . A final Indian national interest must be mentioned: namely, India's 
d~/c 

1
10 halt ~he mass slaughter of Bengalis in East Pakistan. While it is 

a icu t to precisely determine just how significant preventing further genocide 
uppto !nd1a's decision-makers, this issue was central to their legal position 
het~;ing the _legitimacy of intervention into the East. Even so, it is arguable 

t liho~~e;oc,d~l cessession was of primary interest; had it been so, in all 
iall ar _w,t~ Pakistan would have started as early as spring of 1971, 

m . . -~v co~sidenng the paucity of international counter measures at that 
nuarianert_ ~ess, public enunciations indicate genuine concern for hu­
u , a a ng. ts by the Gandhi government throughout the entire crisis. 

1n Ea~t~on~l interest, India's desire to halt the aborgation of human 
ak,stan can be classified as a secondary / variable-specific in-

ructurall 
I int re ts _Y dsu~marized, the breakdown of Pakistani and Indian na-

1s ep1cted in Table 2. 

1"/ie Times 
O 

. 

f lnd,a , Dec. 14, 1971, p. 8 :7. 
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Yet the tabled information fails to adequately indicate the relative order 
of importance for these interests. Obviously, the most crucial interests for 
Pakistan were those primary ones, namely preserving political unity, cultural 
identity, and national security. Based on its actions during the conflict, the 
following rank-order of secondary interests is suggested: 1) the destruction of 
the Mukti Banini; 2) to secure power parity with India; 3) to maintain status 
quo in Kashmir; and 4) to resettle the Bengali refugees. 

Table 2 

INDIAN AND PAKISTAN NATIONAL INTERESTS 
(March - December, 1971) 

NATIONAL INTERESTS 
Primary /Permanent-Specific 

PAKISTAN 
Preserve territorial 
unity. 
Preserve cultural 
identity. 
Defend national 
security. 

Secondary/ Permanent-General Maintain power equilib­
rium with India. 

Permanent-Specific Maintain status quo in 
Kashmir. 

Variable-General Stabilize power balance 
through diplomacy. 
(hypothetical) 

Variable-Specific Gradual resettlement of 
Bengali refugees. 
Utilize U.N. machinery 
to ha! t conflict. 
Destroy Mukti Bahini 
rebels. 

• applicable only December 3-17, 1971. 

INDIA 
Defend national 
security • 

Create friendly 
Bangladesh. 
Gain power superiority 
in subcontinent. 
Maintain status quo in 
Kashmir. 
Stabilize northeastern 
borderlands. 
Support dismember­
ment of Pakistan. 

Immediately repatriate 
Bengali refugees. . . 
Support Mukti Bah1n1 
rebels. 
Stop genocidal 
atrocities. 

It is important to note that India lacked any legitimate primary it~ 
until the Pakistani attack on December 3. In this respect, the temporal_ 

1
~ 

sion has crucial implications, principally because those ~rimari tdurifl 
enumerated for Pakistan were not only valid during the war itself, u ers 
the earlier period of internal conflict as well. Regardless, from newspag In 
P?licy stat~ments iss~e~ in_ late ~ovember and_ throughout Dece~~~~· nab 
hierarchy mterests v1s-a-v1s Pakistan take this form: 1) to d~ rrelab 
security (primary); 2) to support creation of Bangladesh ( an co 

esh. OP· cil 
63 See "What We Are Fighting For," in Gandhi, India and Bengla D ·• S0111/r 

136-145, and Iqbal Marain, "Bengladesh Issue and the Indian Political SyS!ern, 
Studies, Vol. 7 No. 2 (July 1972), pp. 204-215. 
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Pakistan's dismemberment) by aiding Mukti Bahini rebels; 3) to repatriate 
Bengali refugees; 4) to gain subcontinental power superiority; 5) to halt 
genocide; 6) to stabilize northeastern borderlands; and 7) to maintain the 
status quo in Kashmir. 

Incidentally, when contextually placed in Robinson's international 
grouping, Pakistani and Indian national interests can be easily recognized as 
"conflicting." With the single exception of maintaining the status quo in 
Kashmir, all other interests found were at variance and irreconcilable with one 
another; i.e., they were neither "identical" nor "complementary." It is not 
surprising, therefore, that war seemed an inevitable possibility. Realizing this, 
the fundamental question now asked is what capability resources were avail­
able for making either Indian or Pakistani national interests more realistically 
attainable during the conflict? The next section attempts to answer this very 
important query. 

Indian and Pakistan Capabilities 
Although there are many conceptual descriptions of a state's "capability," 

perhaps the most useful definition is "the capacity to affect changes in the 
international environment in its [i.e., the state's] own interest." 64 In other 
words, "capability" is a summary manner of referring to the "means" aspect 
of the ends-means continuum in a state's foreign policy. 

Yet, the concept of "capabilities" is not circumscribed by quantifiable 
limits; to be sure, certain behavioral, less tangible relationships internal to 
a_ny state must be taken into account. From this realization, capability alterna­
tives can be best viewed from a demand-response alternative. That is, given 
t~e "capabilities" of a state, will it support (i.e., enforce) its demands (poli­
c,c ), or conversely, will it resist (i.e., defend) adverse demands (pressures 
or att~cks) imposed by other states? The answer to this key question vis-a-vis 
the primary actors in the 1971 Indo-Pakistani war is couched in a functional 
analy is of their relative capabilities. 

d In thcir introspective work, Foundations of International Politics Harold 
an Margaret Sprout suggest five primary functional determinants which must 
ll : ns,ct_e~ed to adequately ascertain a state's capabilities, viz.: 1) informa­
fun~t~rov'.dmg functions; 2) decision-making functions; 3) means-providing 

ions 4) mea 1·1· • f n 13 . . ns-u 1 1zmg unctions; and 5) resistance-to-demands func-
.rnh ' relatmg these functional attributes to India and Pakistan circa 

lure e:, di 971 , w: should be able to assess their respective capability 
ed or ~ b ~?ncomitantly gain greater insight into those factors which pro­
r . e I itated the chances for achieving their aforementioned national 

'111ation-P "d• 
. rovi mg Functions 

en11ally infor . . . 
n I probJe:n ma_tton~prov1dmg functions allow for analyzing inter-

s and situations. The better the government's "intelligence 

~ he >nd S ·ct I r Id d a, , Concepts I I . 
0 T ., 1arl(a ret Spro~t nternat,ona/ Politics, op. cit., p. 60. 

o the 96~) . The functio~:oun1a11ons of International Politics (New York : D. Van 
Prout's conceptuali 11t 0 nented capability analysis employed in this section 

za ton. See especially Ibid ., pp, 163-174. 
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stockpile," the better its capacity should be to evaluate and cope with the 
immediate situation at hand. 

It is understandably difficult to adequately assess the "intelligence­
gathering" function of a state, for indeed the very success of such a function 
hinges upon secrecy. Yet, from viewing the Inda-Pakistani war in retrospect, 
its outcome supports the contention that India possessed the more efficacious 
intelligence-providing mechanism. 

One highly important factor working for India was the Mukti Bahini 
rebels. These independence fighters were indiginous East Bengalis, knew the 
terrain, and often served as "scouts" for the Indian Army. From the decisive 
swiftness of the military campaign in the East, it appears they did their job 
well. 

Just as significant in the short run were India's military tactics. The 
overall Eastern strategy was to secure the provincial capital of Dacca by 
attacking the border towns at three different points and then driving inland. 
Indian intelligence made estimations of Pakistani forces and positions that 
overwhelmingly proved correct: thirteen days after the Indian intervention 
was launched, Dacca capitulated. 

Conversely, Pakistan's intelligence operation, if it can realistically be 
called one, performed miserably. The initial Pakistani intelligence estimations 
used for the "preemptive" airstrike not only blundered, but in the long run 
can be held partially responsible for Pakistan's defeat. Had the strike been a 
true reproduction of the Israeli strategy in 1967, the war would have been over 
before it began. However, perhaps the greatest impact the December 3 attack 
had upon India was to catapult its military machine into action. 

The awesome success of India's intervention mirrors the tragic failure " 
West Pakistan's intelligence system. To be sure, Pakistan's defensive acti 
were marred by poor communications, lack of information, and an incon i 
sense of timing. Without these vital elements, intelligence became wortbleS, 
and in the end, so did the Pakistani military effort. 

Decision-making Functions 
The success or failure of policy formulation is dependent . upon 

decision-maker's analytical perceptions of the environment. Accordingly, 
era! considerations must be made to accurately ascertain the p~r!0

. 

capabilities of various decision-making structures, e.g., policy ~exib~hty,in 
ing and experience of decision-makers; the extent of bias distorti~~ ... 
decision-making mechanism; and the possession of "error correctl"6 
chinery. . as 

The importance of this function in the Inda-Pakistani con~~ct; In 
seen in the chain-of-command structures each primary actor utihz~ • • 
the Supreme Command of the Armed Forces was vested in the eral 
the Indian Republic. Policy was decided at different levels ~I de; 
mittees, including the Defense Committee of the Cabi?et (prc;i ~ni tra 
Prime Minister) and the Defense Minister's Committee. A ~~rs 
operational control rested in the respective Service Headqua ' 
aegis of the Ministry of the Defense. 66 

66 John Paxton (ed.). The Stateman's Yearbook 
1970), p. 339. 
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The Ministry of Defense was the central agency for formulating defense 
policy and for coordinating the activities of the three branch services. (Among 
the organizations directly administered by this Ministry were the National 
Defense College, the National Cadet Corps, the Production Organization, and 
the Directorate-General of Armed Forces Medical Services). Finally, each 
military service was organized into command units to more effectively protect 
different geographical sections of the country. 67 

Pakistan's military decision-making apparatus, on the other hand, criti­
cally suffered from a lack of precise structure. There was a rudimentary 
chief-of-staffs system, and a General Headquarters located at Rawalpindi. 68 

Paramount military decisions during the 1971 conflict were made principally 
by President Yahya Khan, a former Pakistani general. By relegating difficult 
decisions to a single individual, little consultative coordination resulted; as a 
consequence, the military information needed for making prudent decisions 
in the field was greatly stiffled. In essence, where India's chain-of-command 
was flexible and well trained, Pakistan's was rigid and ill-prepared; where 
India's military tactics were governed by expediency, Pakistan clung to the 
bias of inevitable victory through Islam. Finally, where India's military 
planners were cognizant of available options in their tactics, Pakistan had no 
options at all. The decision-making function, too, was an Indian capability 
advantage. 

Means-providing Functions 
As one of the most crucial factors in assessing state capabilities, means­

providing functions encompass a broad spectrum of elements-both tangible 
and intangible. These are the instruments which comprise national capabilities, 
and take two forms: First, there are the instrumentalities of military forces 
and weaponry; second, but by no means less important, there are the instru­
mentalities of statecraft and diplomacy, including public relations ability, 
propaganda and subversion skills, foreign aid, and technical assistance capa­
city. Importantly, to assess statecraft capabilities additional factors should 
be treated in any analysis. The availability of securing raw materials and food­
stuffs should be accounted for, as well as the strength of human resources. 
Although more difficult to quantify, "human resources" generally can be 
ascertained by determining the relative levels of such factors as national labor 
skills, economic development, industrial capital, economic adaptability, and 
the potential for industrial growth and technological improvement. 

In 1971, the general character of Indian vis-a-vis Pakistani armed forces 
was significant, and is outlined in Table 3. 

With the sole exception of para-military forces , India had overwhelming 
superiority in military men and material during the war. Also, not to be dis­
counted for India are the Mukti Bahini rebels, whose exact number was 
unknown. 

The disparity was further accentuated when the specific military status 
~f the two sides is realized just prior to the outbreak of hostilities. Pakistan 
~our divisions (about 75,000 men) of infantry in East Pakistan, sup-

67 Ibid. 
68 Ibid., p . 393. 
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Table 3 

INDIAN AND PAKISTAN MILITARY FORCES 

Total armed forces 
Defense budget 
Army 

Tanks 
Artillery pieces 

Navy 
Aircraft carriers 
Submarines 
Cruisers 
Destroyers and escorts 
Other vessels 

Air Force 
Combat aircraft 

INDIA 
980,000 men 
$1,656 million 
860,000 men 
1550 
3000 
40,000 men 
1 
4 
2 
12 
39 
80,000 men 
62 

PAKISTAN 
392,000 men 
$714 million 
365,000 men 
800 
1100 
10,000 men 

4 

5 
16 
17,000 men 
285 

Para-military forces 100,000 men 280,000 men 
Source: International Institute for Strategic Studies, Th e Military Balance 1971-1972 

pp. 46, 50. 

ported only by antiquated tanks and a few F-86 Sabre jet aircraft. In contrast, 
India had deployed seven infantry divisions (122,500 men) to the Eastern 
borderlands, with reenforcements ready if needed. Moreover, each Indian 
division had assigned support of 45 tanks as well as heavy air cover, if re­
quested. 69 

Qualitatively, the disparity of military hardware was even more appar­
ent. Nearly two-thirds of the Pakistani tanks were vintage Shermans or of the 
"light class." 70 India, on the other hand, possessed 200 Centurian MK 5/ 7 
tanks and 300 of the Soviet Vijayanta (medium) variety.71 

Regarding the air forces, Pakistan had 12 fighter-bomber/ interceptor 
squadrons composed of F-86 and MIG-19 aircraft;72 India had available 30 

fighter-bomber/ interceptor squadrons, 7 of which were comprised by the 
more advanced MIG-21 's, and 8 by Gnats.73 

Thus, qualitatively and quantitatively, with men and materia!,. on die 
land, the sea, and in the air, India had superior hardware capab1hty 0 

Pakistan. This certainly had telling results. . 
The second aspect of means-providing functions (i.e., statecraft~plo­

matic capabilities) is more difficult to objectively assess, but s_ome pertl 
facts should be posited. First, during the Indo-Pakistani con_flict, the 
Union became the ardent mouthpiece of Indian interests ill 

the. . 
Council debates. Whereas the People's Republic of China failed ID 

1 

' • " the three tempt to secure a resolution condemning "Indian aggression, 

69 The Military Balance 
1971), p. 50. 

10 Ibid. 
11 Ibid., p. 46. 
72 Ibid., p . 50. 
73 Ibid., p. 46. 

. • f r Strategic 
1971-1972 (London: Internat10nal Instttute 0 
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vetoes gave India's military forces time enough to operationalize and carry 
out their campaign in the East. 73• Second, the general success which the Mukti 
Bahini rebels enjoyed also testified to India's ability to implement guerrilla­
type forces for subversive activities; concurrently, Pakistan's inability to wipe 
out these insurgents displayed its reciprocal inferiorities. 

Regarding availability of raw materials and food stuffs, both India and 
Pakistan were under enduring hardships and deficits. Even so, geography 
worked in India's favor. 731> Pakistan, being a state separated by one thousand 
miles of Indian territory, encountered incredible logistics problems trying to 
supply its troops in the East. Also, not to be overlooked is the obvious cost 
which the internal war had upon East Pakistan's agricultural productivity and 
resource availability. In short, uneffective coordination and a lack of foodstuffs 
put the Pakistani troops in the East at the mercy of the Indian military ma­
chine as it rolled towards Dacca. 

West Pakistan itself did not fare much better. The Indian-imposed 
blockade of the West's port facilities was demonstrably effective. This, coupled 
with the periodic air raids upon major Western Pakistani cities, precipitated 
food riots and civilian chaos. 74 Needless to say, the blockade and the air 
strikes greatly contributed to curtailing West Pakistan's re-supply efforts to 
its Eastern troops. 

Respective to "human resources," the following data 75 further illustrates 
India's advantage over Pakistan: 

Total Population 
Percent literate 
Educational Institutions 

University level 
Student enrollment 

Secondary level 
Student enrollment 

Primary level 
Student enrollment 

INDIA 

547,949,809 
33 

6,038 
1,968,000 
102,755 
28,667,965 
388,618 
36,240,169 

PAKISTAN 
139,892,000 
15.9 

489 
136,126 
6,956 
2,430,580 
51,594 
6,999,706 

ot unexpectedly, India far surpassed Pakistan in every educational 
:~~gory. Also, magazine and newspaper circulation are often used as an 

Or 
•~ators for measuring information available to the populus: India's number 
circulated • ct· only 1 667 

peno icals and newspapers was 10,281 ( 1968); Pakistan had 
' (1969) • 76 Greater disparity in human resources was illustrated 

1 :J~;~:~t c~~\l0b~nnoted that the _Soviet Union's military assistance, as well as its diplo-
4 1~•da \fustafa, "USSRted d a} positive ~apa_bility factors for India. See supra, note 58. 

ounh Quarter 1971 ) an 
6

nd1an Action m East Pakistan," Pakistan Horizon. Vol. 24 
14 c (n/ra. note •79 , PP- 0-74. 

'Th • cw York Ti11;es D 9 1 
, 97,"' ta1i,1ica1 data'. ec. , 971, p. 15:1. 
""" yp· cir., np. 334 3'j6 e~trapolated ~rom Paxton (ed.), The Statesman's Yearbook 
llld , ~arbook /974 '<N ' ~ 2- Population figures are from Information Please A Ima nae: 

:, 8
1971 census pop~iar ork_: Dan Goldenpaul Associates, 1973), pp. 177, 226, and 

Paiito angladesh and Pak· t ion mclu~es J_ammu and Kashmir; Pakistan's population is 
n, (ed.), The St ,s an ~st1mat1ons m 1971. 

atesman s Yearbook, 1972-1973, op. cit., pp. 336, 460. 
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industrially: whereas India's total installed capacity for generating power was 
more than 37,293 million kw. (1966-67), Pakistan's total had been estimated 
at little more than 840,000 kw. 77 

Economically speaking, the statistics below78 are noteworthy: 

INDIA PAKISTAN 
Gross National Product $49 billion $16 billion 
Per Capita Income $73 $131 
Imports $2,091,000 $1,089,000 
Exports $2,026,000 $716,000 

With the single exception of Pakistan's better per capita income, India 
on the whole possessed a stronger economy. India's GNP was more than 
three times that of Pakistan; both imports and exports far exceeded those of 
Pakistan, and importantly, India's import-export ratio more closely approxi­
mated a favorable balance of trade, whereas Pakistan suffered from importing 
almost twice as much as it exported. In summation, India possessed more 
and better men and material, statecraft-diplomatic persuasion, and "human 
resources" than Pakistan during the 1971 hostilities. 

Means-utilizing Functions 
Instruments alone are largely nugatory without the will or ability to 

implement them. As the Sprouts point out, "A government may possess a 
well-organized and efficiently administered foreign office and diplomatic 
service, and yet, for internal political or other reasons, it may be unable to 
carry out effective diplomacy." Accordingly, there are certain factors which 
impinge on or aid in the ability to efficaciously utilize one's resource capa­
bilities. Among these are the geographical situation of a state; the nature of 
its political system; its adaptability to changes in the international system, and 
the degree of consonance found between civic values and attitudes vis-a-vis 
foreign policy decisions. 

In the case of the 1971 Indo-Pakistani war, the means-utilizing functions 
held by both primary actors had far-reaching effects-positively for India, 
negatively for Pakistan. 

The geographical situation was an overwhelming advantage for Indi~­
tacticly, militarily, politically, and economically. West Pakist~n's phYstc:: 
separation from the East by one thousand miles of Indian temtory ~reat 
insurmountable logistic problems for Pakistani troops before and dunng the 
December war. Moreover, it exacerbated communication difficulties betw: 
the Islamabad government and the Eastern military commanders, hen~e. ~ ,. 
ing effective tactical planning and coordination practically an impossibthty, 

77 Ibid .. 1970-1971, pp. 345, 394. . 46 50 Ex 
78 GNP figures are from The Military Balance 1971-1972, op. cit., pp. • Facts ( 

Import figures are in 1970, extrapolated from The World Almanac and Book of 
York: Newspaper En~erprise Associati!)n, Inc., 1971), pp. 535, 55~. p k"stan's te~ 

79 The geographical area of India was 1,261,597 square miles: West a. 1 s The pa­
encompassed 310,403 square miles and East Pakistan contained 55,12~ square t 11fo~med ~-­
of good roads in the East, coupled with low-lying, riverine terrain (lv?\Y Pakistan• P-
many branches of the Ganges and Brahmaputra rivers) contributed to es 
portation-communication difficulties. 
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Historically, this separation had tended to accentuate the political domi­
nation by the West Pakistanis, especially the Punjabis, over East Pakistan. 
As a direct result, East Pakistanis have complained of their treatment in 
Pakistan as "second class citizens." To support this contention, one com­
mentator observed on the eve of the December war: 

Their [i.e., the East Pakistanis] representation in central government services 
of Pakistan after twenty-one years of independence was "barely 15 percent." 
. . . East Pakistanis never comprised more than 10 percent of the officer 
corps and only one East Pakistani was appointed minister over the past 15 
years, holding the finance portfolio for four days. In the Pakistani Army, 
East Pakistani representation was even less than 10 percent, and of 50 
senior army officers who were promoted to the rank of major general and 
above since 1947, only one was from East Pakistan. 80 

This Western discrimination over the East was carried over into the 
economic and industrial sectors as well. Branded by Sheik Rahman as "an 
intolerable structure of injustice," during the 1950's and 1960's East Pakistan 
earned 65-70 percent of Pakistan's total foreign exchange, but only received 
"just a 30 percent return for it." 81 In 1947, West Pakistan regional income 
was lower than the East's; in 1970, it was twenty-five percent higher. 82 

Finally, it should be noted that while West Pakistan's national income rose 
34.8 percent between 1965 and 1970, the East's only rose 22.1 percent. 83 

Regarding industrial disparity, Ved Nanda has noted: 

In industrial development, the disparity is even more pronounced. West 
Pakistan, at the time of independence in 1947, had very little manufacturing 
industry. By the end of a decade, almost 70 percent of Pakistan's manufac­
turing industry was located in the West. The annual increase of agricultural 
production in the West has been 5.5 percent compared with a three percent 
increase in the East. Almost 80 percent of Pakistan's budget and 70 percent 
of its development funds are spent in West Pakistan. 84 

. Mention is made of these blatant economic-industrial inequities for two 
maior reasons. First, to demonstrate the indiginous antagonism between the 
P;oples of East and West Pakistan; and second, by doing so, to illustrate that 
t e ~ountry of Pakistan was not only separated geographically, but eco­
~omically and socially as well. All this points up the obvious. The inherent 
inequalities between the two Pakistans undermined the entire socio-political 
~~u~ture_ and inhibited any possible adaptability to meet challenges which 
~~ t anse. ~his lack of West-East Pakistani cooperation further frustrated 

crent foreign policy formulation during the 1971 Inda-Pakistani conflict. 

C. aoved P Nand "S If 
1

11ies-Jslamabad a, e -Determination in International Law: The Tragic Tale of Two 
tllernar,o11a/ La \,Wfst Pakistan) and Dacca (East Pakistan," The American Journal of 

( 81 G. Gour;, ,.0 • 66 No. 2 (April 1972), p. 328. Footnotes omitted. 
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• • anda "S If p. • · 
0 3 lh,J. S~e ; 1s~~etermmation in International Law," op. cit., p. 330. 

• 75 1~ovember 19°7\n) E. Owen, "The Emergence of Bangladesh," Current History, Vol. 63 
A-,. • e also Sheikh ,_pp. 206-209 ff ... 

Rt\iew, Vol. 3 (l~OJ)ibur Rahman, East Pakistan: The Roots of Estrangement," South 
, pp. 235-236. 
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In fact, it would be fair to posit that the Eastern provinces had little to say 
in the matter; the Western government under Yahya Kahn unilaterally en­
acted policies for the state as a whole. 

Whatever means-utilizing functions West and East Pakistan had pos­
sessed as a sovereign entity began disintegrating after March 25, 1971. By 
the outbreak of hostilities with India, Pakistan's means-utilizing functions 
were solely in West Pakistan's hands. Certainly, half a state is better than no 
state at all; but there was never a Pakistani nation. 

This latter assertion is made even more evident by Pakistan's political 
system. As previously noted, Pakistan's political order was extricably linked 
to the Islamic faith. Yet, persistent dissidence and discontent throughout the 
1960's led to martial law and curtailment of civil liberties, which in tum, only 
served to foment further dissatisfaction with the Western regime. It was a 
vicious circle, and finally gave way to rebellion and the East's desire for inde­
pendence. In short, the inability of Pakistan to act as a cohesive, unified 
socio-political entity made impossible any truly effective use of the limited 
resources capabilities it once possessed. 

India, on the other hand, was a constitutional democratic republic. 
Although not altogether free from internal problems (most specifically, over­
population and meeting sustenance requirements of its citizens), India was 
able to effectively operate politically. In terms of means-utilizing functions, 
this was crucial; tactical instructions flowed through the governmental chain 
of command to the military forces in the field. The consequences are only too 
well known: a fourteen day decisive victory over Pakistan. It is significant 
to note here that a reciprocal military relationship functioned during the 
course of the Indo-Pakistani conflict; i.e., the disorganization and frustration 
of the Pakistani troops served to enhance the means-utilizing capabilities of 
the Indian forces. This is only logical, but noteworthy nonetheless. 

Thus, we can conclude that Pakistan's ability to function as a coordi· 
nated military unit during the crisis was undermined by its ow~ _int~rnal 
faults and restrictions. Conversely, India took advantage of these hmtt~tions. 
capitalized upon them, and utilized its means-providing functions at Pakistan 
expense.85 

Resistance-to-Demand Functions WIii 
Resistance-to-demand functions entail the ability of a state to wilh5 

external pressures of all kinds. The degree of vulnerability to_ military a~. 
is significant, but so are vulnerabilities to economic boycotts, internal Po~ 
subversion, and the socio-psychological strength of the citizenry to e 
severe stress. 

Resistance-to-demand functions are directly related to th~ !our J 
categories of capabilities; i.e., the strength of informa~ion-pr~~id:i~nniOC 
making, means-providing, and means-utilizing functions _wi . e J"\A1'.'t!lll­

actor's overall ability to withstand external pressures. Pakistan 10 

. r " South AsilJII 
85 See Sisir Gupta, "Pahlstan's Domestic Crisis and Foreign Po icy, 

Vol. 7 No. 1 (January 1972), pp. 114-126. 
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1971, was a sterling example of this truism. Civil conflict in the East had 
weakened the internal structure of Pakistan for nine months prior to India's 
intervention. The people were tired and exhausted, and the government was 
dictatorial and desperate. In short, Pakistan's severe internal turmoil ren­
dered it vulnerable to military attack. 

Similarly, Pakistan was vulnerable economically and politically. India's 
superior air and sea power isolated the West economically, and its army, 
augmented by Mukti Bahini rebels, performed the political task in the East. 
Islam and anti-India sentiment were not sufficient enough for a Pakistani 
victory; concurrently, Pakistan's incapabilities contributed to India's capa­
bilities, making a potential Vietnam into a two-week field exercise for India's 
troops. 

From this analysis of Inda-Pakistani capabilities, it becomes quite easy 
to see why India emerged the victor militarily and was able to realize those 
goals and objectives comprising its national interests. A final poser, however, 
remains to be explored: Did international legal considerations interact with 
either (or both) of the primary actors' foreign policy behavior during the 
crisis, and if so, in what manner? It is to this question that our analysis now 
turns. 

Pakistani and Indian Appeals to International Law 

During the course of the December, 1971 cns1s, both Pakistan and 
India proffered international legal principles to defend their military actions 
and to substantiate their respective national interests. Chief among the legal 
i sues were: 1) prohibiting the use of force; 2) the right of self-defense; 3) the 
right of self-determination; 4) the question of non-intervention; and 5) the 
abrogation of human rights through genocide. Nevertheless, because many 
of the Indo-Pakistani claims and counterclaims in the Security Council debates 
~·ere earmarked by polemics and political rhetoric, the niceties of these legal 

. ues deserve a less subjective appraisal-especially regarding their interplay 
\\llh t~e primary actors' national interests, goals, and objectives and the 
trat.egies taken to achieve them. For this reason, the tenacity of both disput­

an legal assertions will be considered below. 

Prohibition of the Use of Force 

argu ~h\ Pakist~ni delegate to the United Nations, Agha Shahi, emphatically 
nutti~ 1 at ln~ia had violated Article 2( 4) of the UN Charter 86 by com­
l>Cnde~ agression against Pakistan's territorial integrity and political inde-

ce. n the emergency session on December 4, he resolutely declared: 
If the Secur· t c · • 
the l,;nitect ~ Y. ounc1l fails to suppress India's aggression, the Charter of 
Under a attons would be shattered. Pakistan's eastern province had been 

massive attack, since 21 November, by India's regular troops. 87 

nk)e '.! ( 4) states · All 
olhc of fo rce ag.a inst t;embers shall _ refrain in their international relations from the 

\,' manner inconsist/ t ter_r~on al mtegrity or political independence of any state, 
• 0 " 111/y Chronicle V n 1 w9

,tN the Purposes of the United Nations. 
• 0 • o. 1 (January 1972), p. 5. 
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To support this latter allegation, Mr. Shahi went on to posit that: 

As many as 12 Indian divisions were reported on 21 November to have been 
deployed around East Pakistan. In addition there were 38 battalions of the 
Indian Border Security Force. Since then the Indian armed forces had per­
petrated aggression against Pakistan, including the crossing of international 
borders, and hosti le action on Pakistani soil. Governments which had inde­
pendent means of information about developments in the Indian-Pakistan 
subcontinent had been aware of the unprovoked large-scale armed attacks 
by Indian forces against Pakistan since 21 November. It was a fac t beyond 
denial or dispute.88 

Furthermore, to buttress Pakistan's legal contention that India had vio­
lated international law by committing aggression, the Declaration on Friendly 
Relations explicitly prescribed : 

Every State has the duty to refrain in its international relations from the 
threat or use of force against the territorial integrity or political independence 
of any State, or in any other manner inconsistent with the purposes of the 
United Nations. Such a threat or use of force constitutes a violation of inter­
national law and the Charter of the United Nations and shall never be em­
ployed as a means of settling international issues. A war of aggression con­
stitutes a crime against the peace, for which there is responsibility under 
international law.89 

Finally, Pakistan cited paragraphs 4, 5, and 6 of the Declaration on the 
Strengthening of International Security which, in fact, had been mentioned 
in General Assembly Resolution 2793 (XXVI) relating to an early India­
Pakistan cease fire . In paragraph 4, the General Assembly : 

Solemnly reaffirms that States must fully respect the soverei~nty of 0th~ 
States and the right of peoples to determine their own destm1es, free 0 

external intervention, coercion or constraint, especially involving the th: 
or use of force, overt or covert, and refrain from any attempt aimed ~t of 
partial or total disruption of the national unity and territorial mtegnty 
any other State or country.90 

Accordingly, paragraph 5 maintains that "the territory of a State shall not t,c 
the object of acquisition by another State resulting from the threa_t _or u:Su­
force ." Moreover, "every State has the duty to refrain from organizing, an­
gating, assisting or participating in acts of civil strife or terrorist acts tota 
other State." 91 Consistent with this, paragraph 6 urges all "Member e 
to make use and seek improved implementation of the means and tof 
provided for in the Charter for the exclusively peaceful settlemcn agraPII' 
dispute or any situation." 92 Thus, Pakistan's mention of these par 

--8-8 Ib'd 6 . di Relati<>III 
1 ., p. . . C ning Fnen Y 1970 

89 Declaration on the Principles of International Law 02fe(r X X V ) Oct. 24, 
Co-Operation Among States, General Assembly Resolution 26 ' R 
graphs 1 and 2. . . Genera l AssernblY 

90 Declaration on the Strengthening of International Security, 
2734 (XXV), 16 Dec. 1970, paragraph 4. 

91 Ibid., paragraph 5. 
92 Ibid., paragraph 6. 
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from the Declaration on the Strengthening of International Security was 
aimed at a different notion of Indian aggression, i.e., "indirect aggression," 
perpetrated by training, aiding, and abetting the Mutki Bahini insurgents. 

Despite these substantial charges by Pakistan, India's countercharges 
held considerable validity. It was not India, but Pakistan, who had escalated 
aggressive acts since August, 1971. Throughout October and November, 
Pakistani troop incursions and trans-border artillery bombardments into 
India had fiercely increased, until war seemed imminent. Yet, the war was 
not India-initiated; the December 3 airstrike by Pakistan was in itself, a vio­
lation of Article 2 ( 4) of the Charter as well as the Declaration on Friendly 
Relations. Just as important, India contended, was the point that Pakistan's 
claim of territorial integrity was inapplicable as a justification for its actions: 
The dismemberment of Pakistan was not externally created; it was the patent 
manifestation of an internal secessionist movement brought about by socio­
economic inequities within the two Pakistans. Stated Sardar Swaran Singh, 
an Indian representative to the United Nations: 

It was not India which sought to dismember Pakistan. It was the oppressive 
regime of West Pakistan which had dismembered Pakistan by its own actions. 
What held a nation together was a spirit of understanding and accommoda­
tion, a political process and not tanks or machine guns.93 

From the available evidence, there seems to be little doubt concerning 
this last assertion. 

Self-Defense 

. As expected, Pakistan used Article 51 of the U.N. Charter to legitimize 
its _military response against "India's aggression." After noting the November 
build-up of Indian troops along the Inda-East Pakistan border, Mr. Shahi 
stated: 

On the afternoon of 3 December, India opened up new fronts, against the 
western part of Pakistan, and in the Poonch area in the disputed State of 
J~mmu and Kashmir. In the face of such a preplanned and large-scale offen­
sbive along a 500-mile front, the armed forces of Pakistan could not but fight 

ack.94 

of self-~t~ithsta?ding this, Article 51 clearly provides for "the inherent right 
ation en~e if an armed attack occurs against a Member of the United 

inaintasi·n' _unhJ the Security Council had taken the measures necessary to 
mternat1·0 1 • by M na peace and secunty." 95 Even so those "measures taken embers i . ' "Poncct to th n exer_cise of this right of self-defence shall be immediately 

Ind re pons·b~/ecunty Council and shall not in any way affect the authority 
any time 

1 1 1t of_ the Security Council under the present Charter to take 
lllternationatuc action as it deems necessary in order to maintain or restore 

peace and security." 96 

•u . 
.. , ,; • Mo11th/y Ch . ~ ·iJ.·. 6. ron,c/e, Vol. 9 No. 1 (January 1972), p, 34. 
11 tbid nned ation 

• 
5 Charter, Chapter VII, Article 51. 

71 



TOWSON STATE JOURNAL OF INTERNATIONAL AFFAIRS [Vol. X, No. 2 

Likewise, India used Article 51 to legally justify its retaliatory measures. 
Yet, a crucial question remains regarding who initiated the aggression against 
whom? Were Indian troops moving into East Pakistan before the Pakistani 
airstrike-thereby making the airstrike a response rather than an initiation­
or were the Indian troops deployed as a counter-offensive reaction to Pakis­
tan's raid? The strongest indications suggest the latter contention as the most 
plausible. Pakistan's strategy called for a "preemptive" strike, designed to 
extinguish an impending war by crippling the Indian airforce. Given this 
conclusion, India's defensive action would be more appropriately subsumed 
under Article 51. 

Interestingly enough, India also charged Pakistan with "indirect aggres­
sion," viz., by forcing "a vast and incessant flow of millions of human beings" 97 

to flee into Indian territory. While not entirely pertinent to Article 51 's invo­
cation, the mass exodus of Bengali refugees was certainly an important con­
sideration to India's decision-makers and could have easily appeared as a 
form of "economic aggression." 

Self-Determination 
The legal principle of self-determination refers to "the freedom of a 

people to choose their own government and institutions and to control their 
own resources." 98 Within recent years, this principle has gained greater 
currency in official documents and proclamations, and, in fact, was instru­
mental in two international covenants, The Covenant on Civil and Political 
Rights and the Covenant on Economic, Social and Cultural Rights Adopted 
by the General Assembly in 1966: 

All peoples have the right of self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic, social, 
and cultural development.99 

During the 1971 Indo-Pakistan war, self-determination became a ~o­
lemical legal issue, primarily because East Pakistan was not strictly a colonial 
situation in the traditional sense. That is to say, pre-World Wa~ !I Wes!e~ 
colonialism had been a determinant factor in establishing the leg1t1mate ng 
of self-determination for emerging states during the 1950's and 19~0's; ~ h~ 
result and in order to sooth the apparent contradictions between the ng 
of all peoples" and the principle of "territorial integrity," colonialist presen 
evolved into a requisite criterion for self-determination. _,., · • wa ,..,. 

Thus Pakistan vehemently contended that self-determination ti 
an applic~ble issue during the March-December pr?testati~n-confro;:~ 1 
periods. The peoples of East Pakistan, it was argued, still remained Joy;he 
Islambad government and the state as a whole entity. In es~enc:, makin 
strife and insurrection occurring in the East was not Pak1stan s 

- - h Indian Sub-COIi 
97 Nagendra s'ingh, quoted in V. S. Mani, "The 1971 War on t eNo 1 (January 1 

and International Law," Indian Journal of International Law, Vol. 12 • 
p. 91. . . Internal confl• t 

98 John Norton Moore, "The Control of Foreign Intervention m . 
ginia Joumal of International Law, Vol. 9 No. 2 (May 1969). P- 24;- Assembly ResolUJ,'011 

99 This is Article 1 in both Covenants. adopted by Gene_ra International La", 
A (XXI), Dec. 16, 1966. Cited in Nanda, "Self-Determmat1on m 
p. 326. 
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rather, it was fomented and exacerbated by Indian provocation, both through 
external interference and internal assistance to the rebels. From this, it 
seemed clear to the West Pakistanis that their territorial integrity was the 
signal issue, and that had been aggressively breached by India's military in­
cursions in November and the subsequent invasion on December 3. 

Nonetheless, India claimed to the contrary that self-determination was, 
in fact, the central issue. Certainly this principle had been legitimized by 
many U.N. Charter provisions, most especially Article 1(2), Article 55 and 
56, and Chapter XI and XII. 100 

More importantly, "colonial domination" was glaringly present in the 
form of West Pakistan's egregious politico-economic discrimination and domi­
nation_ over the eastern wing. 101 Further, the Declaration on Friendly Rela­
tions and the Declaration on the Strengthening of International Security ex­
plicitly stipulated that "assistance [be given] . . . in accordance with the 
Charter ... to the oppressed peoples in their legitimate struggle in order to 
bring about the speedy elimination of colonialism or any other form of ex­
ternal aggression." 102 If these provisions were legally meaningful, then India's 
intervention with assistance to East Pakistan's national liberation movement 
(i.e. , the Mukti Bahini) was not only justified, but also morally obligatory. 
In the words of the Indian External Affairs Minister addressing the United 
Nations: 

If the majority population of any country was oppressed by a military mi­
nority, as was the case in Bengla Desh ... , it was the inalienable right of the 
majority population to overthrow the tyranny of the minority rulers and 
decide its destiny according to the wishes of its own people. The birthright 
of the majority of the population of a country to revolt against the tyranny 
a~d oppression of a militant minority could not be denied under the prin­
ciples of the Charter or according to international law. 103 

.- H~nce, by steadfastly maintaining that self-determination was indeed 
\iable m East Pakistan India perforce was able to justify its "premature" 
rccog ·t· f ' n1 ion o Bangladesh on December 6. 

on-Intervention 

in d '['he inter?ational principle of non-intervention was also cited by Pakistan 
Wide~ c~:e of 1_ts le~al position against India. To be sure, non-intervention is 
provi~ ~ognized m international law. Article 2(7) of the U.N. Charter 

es, inter alia: 

• 'othing co t • d . 
10 int n _ame m the present Charter shall authorize the United Nations 
of anyerSvtene m matters which are essentially within the domestic jurisdiction 

ate .... 104 , 

IOOM . 
P. 92. an,, "The 1971 w 

101 Sec ar on the Indian Sub-Continent and International Law," op. cit., 
Pp 32 l)J supra, PP 38-40 

u12 G • • and Nanda, "Self-Determination in International Law," op. cit., 
I ;ncral Assembly Re . 

IQ _10;ran Singh to the &lutJ~n 2734 (XXV), supra n. 90, paragraph 18. 
1 lh~u cunty Council (December 13 1971), U.N. Doc. S/PV. 1613, 

nited Nation ' 
s Charter, Chapter I, Article 2(7). 
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Similarly, the Declaration on Friendly Relations articulates the essence of 
this principle: 

No State or group of States has the right to intervene, directly or indirectly, 
for any reason whatsoever, in the internal or external affairs of any other 
State. 105 

Understanding this, Pakistan alleged India had intervened illegally by: 
1) giving aid to the Mukti Bahini and 2) direct military invasion into the East. 

That India intervened militarily is undeniable. And yet, several legal 
points put forth by Indian officials during the hostilities suggest that its inter­
vention could be legitimized, especially considering the state of Pakistan's 
internal affairs in East Bengal. 

First, and probably foremost, is the issue of genocide. There is no ques­
tion that atrocities were willfully committed by West Pakistani military forces 
against the East Bengalis from March 25 to the December 17 capitulation. 
One correspondent for the London Times, Anthony Mascarenhas, reported: 

What I saw and heard with unbelieving eyes and ears during my 10 days in 
East Bengal in late April made it terribly clear that the killings are not the 
isolated acts of military commanders in the field .. . . 

"We are determined to cleanse East Pakistan of the threat of succession, 
even if it means killing off two million people and ruling the province as a 
colony for 30 years," I was repeatedly told by senior military and civil 
officers in Dacca and Camilla. 

The West Pakistan army in East Bengal is doing exactly that with a 
terrifying thoroughness .... 

I saw Hindus, hunted from village to village, and door to door, shot off-hand 
after a cursory "short-arm inspection" showed they were uncircumcised ... ,ioe 

In his statement to the U.N. Subcommittee on the Prevention of Dis-
crimination of Minorities, John Salzberg listed these violations of human 
rights: 

... killing and torture; mistreatment of women and child ren; mistreatment 
of civilians in armed conflict; religious discrimination; arbitrary arrest a: 
detention; arbitrary deprivation of property; suppression of the freedom 
speech, the press, and assembly; suppression of political rights; and suppres­
sion of the right of migration.107 

If these testimonial accounts, among many others, are true an~ accurall, 
then there is serious doubt that Pakistan had legitimate control over its _Eas 
population throughout the internal crisis. Perhaps more i~po~antly, it_._. 
ominously possible that had not India intervened when 1t did , even !;•~ 

slaughter and more flagrant abrogations of human rights would hav~ ~ 
in West Pakistan's ruthless attempt to restore "its territorial integn~Y· .• • 
result, then, West Pakistan's reprehensible reatment of East Bengah Cl 

. • • 1 paragraph I, iJlitial 
105 General Assembly Resolution 2625 (XXV), thlfd pnnc1p e, . 

tence. . 1 C mission of Ju 
106 Anthony Mascarenhas, Press Release of the Inte~nationa_ 0

11 1 1971, P· 
gust 16, 1971, pp. 3-4. Also quoted in Indian and Fore!gn R e

3
v3;w,A1:/se~ AnthonY 

Nanda, "Self-Determination in International Law," op. cit., p. • 
renhas, The Rape of Bangladesh (Delhi: Vikas Publications, 197l ). 

107 Quoted in Nanda, Ibid. 
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removed the crisis situation from the strict parameters of its own "internal 
affairs." Therefore, under the Declaration of Human Rights, the Genocide 
Convention ( and the Nuremburg precedents), and the general principles of 
human justice, a sound case can be made for India's intervention. However, 
at best, it is difficult to hierarchiaUy place humanitarian considerations in the 
priorities of India's decision-makers! Even so, one realization remains un­
mistakeably clear: When mass practices of genocide are perpetrated upon a 
people, the function of Article 2 (7) loses its purpose. This is not to say that 
India's unilateral action should be a precedent for future interventions taken to 
suppress genocide; rather, it is meant that the Law of Nations must be more 
fully attuned to the realities of a crisis situation-as in the case of East Pakis­
tan-and adjust the relevant legal principles accordingly. 108 

Conclusion: Assessing the Linkages 

At the outset of this study, several questions were proffered for ana­
lytical considerations. From the evidence uncovered in the preceeding analy­
sis, a number of conclusions can be posited about the interplay of Indo­
Pakistani national interests, capabilities, strategies, and objectives vis-a-vis 
the participant actors' legal alternatives: 1) For Pakistan, primary national 
interests (viz., that state's physical, cultural , and political survival) manifestly 
superceeded any regard for international law. In fact, the perceived threat 
of national dismemberment was so great in early December that the Pakistani 
decision-makers concluded war was inevitable with India, and if any hope for 
victory (and national unity) existed, it lay with a "preemptive" airstrike. In 
short, despite a qualitative and quantitative inferiority in capabilities, Pakistan's 
st_akes were too high to be bounded by legal considerations. Thus there was a 
direct linkage with international law, albeit an inverse one: the greater the 
threat to primary national interests, the less restraint exercised for peaceful, 
~egal settlement. This leads to the inescapable conclusion that international 
aw was used by Pakistan as an instrument to rationalize its actions during the 

~o~~ict_, rather than a constraint upon its foreign policy behavior. 2) For 
n ia, international law was also applied ex post facto to the crisis environ­

:ent, :ut there appears substantially more validity to India's legal position tr::\ at of Pakistan. The gross disparities between West and East Pakistan 
was; Y tuggest a form of "colonialism" was present, hence self-determination 
2(4) P~ 1~able. Secondly, Pakistan's air strike on December 3 violated Article 

ret~li \ e U.N. Charter. Thirdly, under Article 51, India was legally justified 
been pr:f e, t\though a?mittedly restraint in using military force would have 

_ era e under mternational law. Finally, West Pakistan's extermina-

1 Jbe argument fo h . . . . 
r "' hen he posite/ umamtan an mtervent10n has been clearly set forth by Professor 

Ill When these hu~a . 
~ he name of the son · n ghts are _habitually violated, one or more states may intervene 

tcmr>o rarily if n ~iety of Nations and may take such measures as to substitute at 
1 r3:1cd. What~ver ihe per_m_anently, its own sove_reignity [sic]_ for _that of the state thus 

C(: i e sentiaI rights ongm, therefore . _of the nghts of the md1v1dual, 1t seems assured 
le , in the last reso ~est upon the ultimate sanction of international law. and will be 

t CoBorc_ha_rd , Diplom~t' bi the most appropriate organ of the international community. 
1~" " On of Jurist;c " E otect,o": of Citizens Abroad (1922), p. 14, cited in lnter-

l auterpacht Op ,:st. f'. ak1stan Staff Study," The R eview, No. 8. June, 1972, 
• pen e,m s Internat,onal Law (Vol. I), op. cit., p. 312. 
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tion campaign against the East Bengalis necessitated some definitive response. 
Most assuredly, positive action by the United Nations should have been 
forthcoming, but regretfully was not. This realization, while not wholly 
legitimizing India's intervention, does suggest that many potential victims 
were spared after West Pakistan's downfall. 

Here again, international law can be construed as a link to national ob­
jectives and strategies. India's intervention was concentrated on Pakistan's 
eastern provinces, not upon the West. Moreover, it is plausible that after the 
East had been militarily secured, invasion of the West could have quickly 
followed. Yet, India was restrained from doing so. Perhaps international legal 
considerations were responsible for this, or perhaps it was because India 
realized such action could jeopardize its international prestige. The answer 
remains unclear. 3) In a sense, both Pakistan and India can be seen to have 
employed international law in concurrence with their respective national 
interests: India's support of the Mukti Bahini to create a new Bangladesh 
state (viz., self-determination); the quest for continental power superiority 
(viz., self-determination and prohibiting the use of force); the counter-action 
against Pakistan ( viz., self-defense); and halting genocide ( viz., interven­
tion )-all were interacting and re-enforcing factors. Pakistan likewise demon­
strated links between its interests and legal position: to sustain survival 
of the state ( viz., territorial integrity); retaliating against the border clashes 
with India (viz., self-defense); and destruction of the Mukti Bahini rebels 
(viz., territorial integrity and non-intervention). 4) The evolution of the 
1971 Inda-Pakistani War did conform to a unique crisis pattern. That i, 
from the inception of internal hostilities in March 1971, through the turbulent 
summer and fall months, and into December, 1971, five distinct stages of the 
conflict can be discerned. When placed on a continuum, the temporal dimen­
sions of Inda-Pakistani relations during the 1971 conflict appear as follows: 

Historical 

East-West 
Pakistan's 

N egotiatons 
Protes­
tation 

Disputa­
tion 

Confron­
tation Conflict 

Peaceful 
Seniemeal 

Antagonisms: ----.....J~---L ___ ...J_ ____ .i.....---+----~ 
Religious December 3, December 11 
Political December March August November 

1971 
!971 

Cultural 1970 1971 1971 1971 

• 1reven Each phase of the cns1s was earmarked by its own part1cu a 
between March 25 and early August, India vigorously protested the eno:i 
influx of refugees from East Pakistan; during August, Sep~er_nbe\ an utd 
tober, Pakistan openly disputed the legality of India's aidmg I e me 
Bahini insurgents; throughout November and early D_ecembe~ "cfer1 
clashes occurred between Indian and Pakistani troops m the 0

~ on 
aggravating an already deteriorating situation; op~n c~nflict e~pt:mber I 
cember 3 and persisted until Yahya Khan's capitulation on e~ .1 will 
the final stage, that of peaceful settlement, is still in process tfd;~~~ 3 
be completed until the Bengali refugees have been fully reset~ \istani 
tive decision is made regarding the legal status of those \\'.es\h: Jndo-P 
officers accused of genocide. And 5) In the final ana~ysis,elationship 
War of 1971 does demonstrate more than a superficial r ·th their na 
the behavior of the primary participant actors ( consonant wi 
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interests and strategic goals) and international law. That international legal 
implications were purposefully considered is in itself significant. Moreover, 
the national interest-capabilities-intrenational law paradigm does reveal a new 
perspective of the Law of Nations: law emerges not so much as a constraint 
on foreign policy behavior as a device to facilitate communication of policy 
intentions. For indeed, the formulation of foreign policy seeks to reconcile 
conflicting goals, to adjust national aspirations to capability means, and to 
accommodate disparate advocates of these competing goals and aspirations 
with one another. Similarly, international law seeks to provide normative 
guidelines to assist states in reconciliating their differences and in ameliorat­
ing their disputes. If there is a lesson to be gleaned from the Inda-Pakistani 
hostilities, it is that law and policy interact in a meaningful way, rather than 
compete for functional supremacy. 

We live in a complex, policy-oriented age-no scholar can deny this. 
Yet, perhaps from the tragic events on the Indian subcontinent during 1971, 
the sociological function of law can be more fully appreciated, and in turn, 
the execution of national policies-both internal and external-can be more 
justly attuned to the realities of our interdependent world. If this can be 
achieved in the years to come, the agonies of independence suffered by the 
Bangladesh people will have contributed to a more humane, more under­
standing world order. 
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THE FINANCING OF UNITED NATIONS PEACE-KEEPING 
OPERATIONS 

By Linda Piccinini* 

The Secretariat finds itself in a difficult position. On one hand, it has to 
pursue "vigorously" the policy decided upon by the General Assembly and 
the Security Council. On the other hand, it is continuously fighting against 
the financial difficulties with which these decisions under present circum­
stances face the Organization. Of course, the Organization cannot have it 
both ways.1 Will this Organization face the economic consequences of its 
own actions and how will it be done? Further, if it is not willing to face the 
financial consequences of its own decisions, is it then prepared to change its 
substantive policies? There is no third alternative.2 

Dag Hammersjkold 

The question of who shall bear the financial responsibility for United 
Nations peace-keeping operations has been one of the most politically and 
!~gaily difficult questions ever faced by the Organization in defining its func­
honal role in world affairs. While the question of financing peace-keeping 
operations may appear to be in and of itself minor or merely a technical 
aspect of the overall function and operation of the Organization, in reality it 
r~pr~sents one of the most complex matters ever dealt with by the U.N., with 
significant ramifications for the overall effectiveness of the Organization in 
r~sponding to world conflicts. Indeed, the political and legal importance of 
t e question is well evidenced by the fact that when the matter was presented !0 the International Court of Justice in 1962 for an advisory opinion, a record 
/~nttfour States submitted written presentations (See Appendix No. I: 1); 
a; nme States appeared to orally argue the question, including the premier 

pe~ance of the Soviet Union before the Court (See Appendix No. I:2). 
s John Stressinger noted: 

No m • 
Co ore important question has come before the present International 
visirt. Alt~~ugh it is difficult at the moment to estimate how far this Ad­
Org ry. O~mion may determine the authority or the effectiveness of the 
mart"!Zat~on i_n years to come, it can be claimed that it represents a land-

in t e history and jurisprudence of the Court. ... 3 -• 8S his . • TOWSON ST A 
1; 1 lance in the prepaT~. COLfLE_GE. :rhe author is grateful to Dr. Pritam T. Merani for 
2 lb · • Docurnen A ra ton o this arttcle. 
a 1 •d .. n. I. 1 / c.5 / 843 (November 21 1960) p 8 

D . "hn G • . ' • • • C. . The 8 • Stoessinger a d . 
rookings I 1• n associates, Financing the United Nations System (Washington. 

ns 1tute, 1964), p. 12. 
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It is the purpose of this paper to examine the legal aspects of the financ­
ing of peace-keping operations as they existed in the fiscal crisis of the 1960's. 
In doing this, a consideration of the historical and political development of 
those operations which precipitated the crisis-the United Nations' Emergency 
Force (UNEF) and the United Nations Force (ONUC) in the Congo-shall 
be undertaken to provide a perspective for the legal arguments involved. An 
analysis of the 1962 Advisory Opinion of the International Court of Justice 
shall be undertaken as will a consideration of the impact of the opinion on 
the immediate and long-run functioning of the United Nations. 

The Importance of the Issue 

The political and legal importance of the financial issue lies in the nature 
of the question itself. On its face , the question is as important as the financial 
solvency of the Organization for this is quite literally what was at issue in 
1962-the debts of peace-keeping operations in the Middle East and the 
Congo which alone were greater than the entire anticipated budget of the 
U.N. Thus, for the sake of the solvency and continued operation of the other 
facets of the Organization, the question had to be decided. 

In terms of the practical implications, unless the mounting debts were 
paid, a radical curtailment or termination of the particular operations or a 
reliance on a single state or group of states for financial support would be 
necessitated. Either alternative, however, is unacceptable and would greatly 
impair, if not totally destroy, the credibility and functioning of the Organi­
zation. The former is impractical given the crisis situation which necessitated 
the operation; a point which is ironically borne out by the hindsight of history 
in that war which erupted just months after U.N.E.F. was removed in 1966. 
The latter alternative entails an inevitable reliance by and affiliation of the 
U.N. with a particular ideological position, negating its usefulness as a gl~bal 
forum and making it a mere extension of a particular monied foreign poh~­
Thus, the significance of where the financial liability for these expenses h. 
is readily apparent. If peace-keeping expenses are "expenses of the Org83.: 
zation" within the context of Article 17 (2) (See Appendix No. I: 3), then 
liability is obligatory and must be paid by all member States in acc0rd': 
with Article 17 ( especially paragraph 2) and Article 19 (See Appe:­
~o. 4). If such costs are not "expenses of the Organi~ation:" then the it-.-. 
mg debts of the operations would mandate some drastic action by the !; .... 

zation to prevent its own fiscal imbalance. 
It is interesting to note the often drawn comparison between the fi~a 

crisis of the U.N. and the failure of the League of Nations to secu;c ~a 
financial support which contributed to the eventual collapse ofllt e e of 
Implicit in this, of course is the prediction of the eventual co ap~ 
U.N. because of a similar failure on its part to gain practical fina~~~ns in 
for its operations (though unlike the U.N., there were no provi·~vesti 
Covenants of the League obligating contributions). Howeve~, an ;e of a 
of the respective U.N. and League situations rev~als the _exiSle~ing d 
and crucial difference which negates the contention of impen 
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The fiscal plight of the League was a symptom of a struggle over its very 
existence. Many States questioned the "raison d'etre" of the League; others 
had tolerated it; certainly, no state had wanted it to move beyond the con­
cept of a "static" conference machinery. In that sense, the League's chronic 
weakness was the result of a struggle between nihilists and conservatives: 
those who would relegate it to the peripheries of their national policies. The 
former attitude had led to active hostility, the latter to political neglect and 
indifference. 

The financial plight of the U.N. is not the expression of a struggle over the 
Organization's existence. All states have accepted its presence (as evidenced 
by thirty years of operation and the solvency of the regular U.N. budget). 

The struggle is being waged between those who wish to maintain the U.N. 
as a "static conference machinery" and those who wish to give it increasing 
strength and executive authority. Viewed in this light, the financial crisis 
of the U.N. does not indicate that the Organization has fallen into political 
collapse but rather, that the membership has not yet been willing to ratify 
its rise to a higher plane of evolutionary development. . . . At its heart is 
not so much the problem of economic incapacity to pay the costs, but of the 
unwillingness to pay for politically controversial operations .... 4 

Therefore, the U .N.'s financial crisis is inherently different from that of the 
League. And it is precisely this inherent difference which further complicates 
the already complex financial question. For inherent in the question of who 
hall pay the cost of peace-keeping operations is the underlying question of 

what and who shall determine the proper role and scope of the U.N. in 
settling world conflicts. 
. . While it might be argued that this issue underlies many U.N. disputes, 
it 1s particularly so here in that the peace-keeping function contains poten­
tially the most direct challenge to individual state sovereignty in favor of the 
~~velopment of an international superstructure. The ability to collectively 

isp~tch and maintain U.N. forces to areas of world conflict, while repre­
enti~g ~ne of the prime goals of the Organization, is the major infringement 

on t e individual actions of the States (as France and the Soviet Union 
noted~, particularly the superpowers because of their global involvement and 
commitment. Thus, Leo Gross noted 

' 
~ Uit needs not to be reminded that its members are sovereign states 

wi not be commanded if they cannot be persuaded.5 

!!~n~~:~~atio~ ~f State _Sovereignty in the mandate of responsibility for the 
1 If a po~~- \ mtemational peace and security to the U.N. is in and of 
the financial ica Y _and legally complex issue, complicated in this instance by 

the prope quteStion. Associated with this are the political questions relating 
Oen r s ructural d r · era! Asse bl e meat,on of power among the Security Council, the 

m Y and the Secretary General in authorizing and controlling 
4 1btd 

l,uJ PP. 293-294 S I 
'Leo G Quarterly XD~ecJ sob Norman J. Padelford, "Dept and Dilemma: the U.N. 

Ooin,~o,s, "Expenses of ~1- ec. _1963) , P; 311-314. 
1963)° 0 f

3 
the lnternatio~af cted Nations ~or Peace-Keeping Operations-The Ad-

, o. 5. ourt of Justice," International Organizations, XVU 
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peace-keeping operations ( complicated further by the Uniting for Peace 
resolutions), the validity of the activities which accrue the expenses as man­
dated by the proper U.N. organ, and the ability to interpret the U.N. Charter 
and to bind other members to that interpretation. The nature of the issue 
itself and its inherent ramifications make the financial question one of the 
most important issues the Organization ever concerned itself with, for in 
actuality, the U.N. was concerning itself with its own future development and 
effectiveness. Before engaging in a consideration of the legal issues involved 
in the financial question, a general examination of the regular budgetary pro­
cedures and of the growth of U.N.E.F. and O.N.U.C. to critical financial 
proportions shall be undertaken to provide the basis from which many of the 
legal arguments used before the International Court of Justice were drawn. 

The Regular Budget 
One issue which was to form a basis for a majority of contentions before 

the International Court of Justice (abbreviated I.C.J.) was the proper defi­
nition of the regular budget of the U.N. and the relation of the peace-keeping 
expenses to those included as the expenses of the Organization within the 
regular budget. The regular budget of the U.N. is divided into eight broad 
categories: 1 ) sessions of the General Assembly and councils, 2) personnel 
( comprising approximately 60% of all budgetary expenditures), 3) building 
and equipment maintenance ( 15 % ) , 4) special expenses, 5) technical pro­
grams, 6) special missions and related activities, 7) the Office of the U.N. 
High Commission on Refugees, and 8) the I.C.J. These expenses are con­
sidered predominantly household expenses of the Organization; that is, those 
costs needed to provide for the continued existence of the Organization. In 
addition, there is also the Working Capital Fund, established in 1946, on the 
recommendation of the Preparatory Commission as a fund "from which the 
Secretary General was authorized to advance 'such funds as may be necessary 
to finance budgetary appropriations pending receipt of contributions." Th

40
1 

account was formed, at an initial level of $25 million and expanded to ~ 
million in 1963, to alleviate financial pressure on the Organization resulting 
from the lag between the billing of current accounts as certification ~f ass. 
men ts and their collection ( during which time the Organization was !ncurJ'!DI 
"living expenses") and to provide funds for emergency operations (includin, 
peace-keeping operations) necessitated after the appropriations had bCCII 
finalized. . d witb-

Since 194 7, the following resolution has been substantially adoptc 
out dissent: 

Resolved, that if, as a result of a decision of the Secu_rity Co~~cil~i: in 
ments relating to the maintenance of peace and secunty shou bl~ i due 
estimated total exceeding $10 million before the General As_s;m the 
meet again, a special session shall be convened to _con~ae~tal fund 
Secretary General has authority to draw in the Working (~ates 10 
expenses but is required to submit supplementary budget es 1 

amounts so advanced.6 

6 Norman J. Padelford, "Financing Peace-Keeping-Politics 
Organizations, XIX (Fall 1965), p. 415. 

and Crisis," In 
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In 1952 some adverse votes were recorded but they can be attributed to 
the Korean conflict. In addition, the Secretary General has available to him 
the use of all monies in special funds and accounts held by him for unforeseen 
emergency situations. There is also an annual resultory appropriation for un­
foreseen and extraordinary expenditures authorizing the Secretary General to 
utilize up to $2 million without any prior approval (by the Advisory Com­
mittee for Administrative and Budgetary Questions) for any expense as long 
"as they relate to the maintenance of peace and security." Although it should 
be noted that the determination of what is an expense for the maintenance of 
peace and security is left to the Secretary General, it should also be noted that 
if additional funds are necessary, they can be secured by the Secretary 
General after consultation with the Advisory Committee. The funds for these 
expenses come primarily from member State assessments. (See Appendix No. 
5), in accordance with Articles 17, 18, and 19 of the Charter. 

Traditionally, the regular budget has always contained provisions for 
financing peace-keeping operations. The U.N. Truce Supervision Organiza­
tion in Palestine (begun in 1949), the U.N. Conciliation Commission for 
Palestine (1949), the U.N. Military Observer Group in India and Pakistan 
(1950), the U.N. Representative for India (1950), the U.N. Commission 
for the Unification and Rehabilitation of Korea (1950), the U.N. Observer 
Group in Lebanon ( 1958), and the U.N. presence in Laos ( 1959) have all 
been normally financed through categories of the regular budget-specifically 
through the special expense and special mission and related activities categories 
(The 1950 Korean police action is not included here because the financing 
for the operation was fully voluntary and was at no time included as part of 
the regular budget of the U.N.). 
C . Initially, these measures were individually funded from the Working 

apital Fund and were integrated into the regular budget when the next budget wt~ drawn. Thus, it has been the general practice of the Organization to in­
~ u e ~he cost of peace-keeping operations in the regular budget and to appor-

1~0/ em to the general membership in accordance, with Articles 17, 18 and 
rtl~/ s~ould be noted here that the degree of expense of these operations was 
tion iv; Y small. For example, the cost of all the previously mentioned opera­
t pend~~m l 948 through 1953 was $58 million, with the largest single 
budge/ t~r\ occurring in 19 5 8 at $6. 79 million. In relation to the aggregate 

penditu;es argest perc~ntage of the regular budget devoted to peace-keeping 
IDlefesting 

I 
occurred m 1949 as 12.6% of the total regular budget. It is 

cf these e a so to note that no strenuous objection was made to the inclusion 
xpenses "th· h rnea ur w, m t e regular budget. Although this may be due in 

gener:l to t~ relatively small scale and cost of the operations as well 
the late SO' p~ •~cal _consensus for each mission. The Soviet Union alone 

these objescf a voiced an objection to this exclusionary practice, how­
pl nan- sess· ions were heard only in the Fifth Committe and never reached 

·' • · tons or • fl 
te were rem k m ucnce~ the payment of the Soviet assessment and 

ituation w~~ tb~ conscientious in paying t~eir assessments. Indeed, 
Was remark bl • .E.F. and O.N.U.C. arose m the 1960's, the regular 

a Y solvent. However, considering the existence of 
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Article 19, perhaps this is not so remarkable or unexpected. Payments 
averaged, before the 16th Plenary Session, 98 % of the assessed amounts, 
and at no time did the total amount of arrears ever exceed 15 % of the entire 
budget. 

Note should be made that the largest single debtor, accounting for ¾ 
of the total arrears debt, was China, as represented by Taiwan. This situation 
existed because China was assessed the 5th largest contribution because of 
her claim on the millions of people and resources of the mainland. Thus, 
Taiwan was paying for all of China from the resources of Taiwan. However, 
China's debt never totalled the sum for two years which would have sub­
jected them to Article 19 sanctions.7 The only significant problem regarding 
the regular budget has been the claim by some states-most notably the 
U.S.S.R. and at times the U.K.-that the budgets are growing too rapidly 
(from $50 million in the first years to $478 million in 1975). This question 
is not new to the international Organization. As Inis Claude noted, 

Before coming to grips with the political aspects of these problems, we 
would do well to note that the history of general international organization 
has been marked by the tendency of States to invest only the most meager of 
his resources and those grudgingly in such financial institutions. If poverty is 
a perennial virtue of international agencies, it is one born of necessity imposed 
tight-fisted States. In short, there is ample precedent for the World Organi­
zation's condition of financial stringency. Viewed in historical perspective, 
the budget of the U.N. and the specific agencies have been more, not fess, 

generously supported than might have been expected. (Emphasis added) 8 

Thus, the regular budget, including these relatively small scale and politically 
inoffensive peace-keeping operations, is, of itself, stable and solvent. 

So far as the regular budget of the Organization is concerned, there. is 
no major financial crisis, and none is in prospect. States evidently recogn:; 
the need for and the utility of a broad international forum and th~Y. aredlll 
and large, willing and able to pay for it. It is a reasonably s~fe predicuo~ thll 
the routine administrative costs of the U.N. will gradually increase, an 
member States will, while grumbling about this trend and attempting to c 
it, continue to make the necessary payments . ... 

Significant political issues arise only when the questi~n. is poset as :~d~ 
if anything, the U.N. is to do beyond the agreed minimum_ 0 . pr~nn 
setting for multi-lateral or parliamentary diplomacy. • • : _It is 10 ~ems 
with operational functions that major financial and political pro m in 

h f n of progra and become entangled. In the first place, t e execu JO 
I 

tanda 
( the political and security) field tend to be, by. the nor~a !cond 
international organizations, extraordinarily explosive. In t bet 

5 
not en 

such programs tend to be politically contentious, partly u 
because of their unusual financial implications.9 

7 Or,. Cit .. Stoessinger, p. 85. UN 
8 Inis L. Claude, Jr., "The Political Framework of the • • 

national Organizations, XVII, (Autumn 1963), p. 832. 
9 Op. Cit., Stoessinger, pp. 6-7. 
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And this is exactly the category in which U.N.E.F. and O.N.U.C. can be 
placed. The arguments advanced by the respective countries should be noted 
in this analysis since many of these same arguments were presented before 
the I.C.J. In addition, it is interesting to note that all of the Justices voted 
according to the stands taken by their respective countries. 

U.N.E.F. 

The financial crisis over peace-keeping operations began first with the 
United Nations Emergency Force (U.N.E.F.) which was established by 
General Resolution 1000 (E.S.-1). U.N.E.F. represented the first action ever 
taken by the General Assembly based on the inability of the Security Council 
to act because of a veto blockage under the provisions of the Uniting for 
Peace Resolutions. The resolutory action was occasioned after British-French­
Israeli-Egyptian action had forced the closing of the Suez Canal and was in 
response to a proposal by Canadian Lester Pearson, that peace be restored by 
the presence of a U.N. force. 

U.N.E.F. was established on a vote of 64-0 with 12 abstentions on 
November 5, 1957. Egypt voted in favor and publicly said it would welcome 
the force into its territory to restore peace and security ( and this became the 
basis for later legal contentions). Secretary General Hammerskjold then 
established a ten nation, 6,000 man unit, including an initial force from the 
Palestine Observer Group, specifically excluding troops from any of the major 
powers. However, it was apparent that the cost of such a unit, including the 
necessary support facilities would quickly deplete the Working Capital Fund 
and other special regular budget provisions (remembering that the budget for 
that year was set in September and extended for the entire fiscal year, and that 
th1s expense arose in November) , and therefore required debt financing. Thus, 
0

~
0 

°:e_mber 21, the Secretary General requested that a special account of 
h mtlhon be established to finance the Middle Eastern operation, and that 

1 
e $IO million be raised on the basis of the 1957 regular budget apportion­

ment schedule. 

~ have • • • considered it imperative to seek the concurrence of the General 
ss<:mbly in the following matters: first, the establishment of a United 

tht~ns Eme~gency Force Special Account; secondly, the establishment of 
of d ccount m an initial amount of $10 million; thirdly, the authorization 
fin/ vances from the Working Capital Fund for the purpose of interim 
and ncing of the force; fourthly, authorization to establish necessary rules 
purp~:oce~ures a~d to make necessary administrative arrangements for the 
Accou~t O en5urmg effective financial administration and control of the 

so establishect_ 10 

lhe device of . 
lime discrepa . a special account, it appears, was employed because of the 

Ude the exp~cy involved in attempting to amend the regular budget to in­
nse and urgent need to station U.N. forces immediately. 

••a. A_ 0 
• R. ., 11th Sess· 59 

ion, 6th meeting, Paragraphs 223-5. 
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I wish to make it .. . clear that while funds received and payments made with 
respect to the Force are to be considered outside the regular budget of the 
Organization, the operation is essentially a United Nations responsibility and 
the Special Account to be established must, therefore, be construed as coming 
within the meaning of Article 1 7 of the Charter. 11 

On November 26, the Secretary General's request was granted by the 
General Assembly on a 52-9-13 vote. On December 3, the Secretary General 
informed the General Assembly that all future expenses ( and it was now ap­
parent that operation would be lengthy and costly) of the U.N.E.F. would 
be apportioned by the 1957 scale, touching off one of the most heated debates 
in the history of the Organization. In what would prove to be the political 
and legal division throughout consideration of this matter, the U.S. and the 
Western States supported the Secretary General while the U.S.S.R ., the Arab 
States, and Eastern Europe claimed that the cost of U.N.E.F. should be 
borne entirely by the British, French and Israeli aggressors. 

The Latin States adopted a somewhat middle view favoring U.N.E.F. 
"as an institution which is necessary for peace and as a basis for the evolution 
of a permanent instrument of military action by the U.N.," recognizing "the 
political expediency and the principle of equity which made it necessary for 
all Member States to contribute to the maintenance of the force" but noting 
that they could "not regard, as either just or equitable, an assessment system 
according to which the financial contribution to be made by member states 
are in proportion to the regular admiinstrative budget of the U.N." The final 
result was the adoption of the Secretary General's proposal 62-8-7, estab­
lishing a degre of collective financial responsibility [Appendix IV]. 

However, political and economic reality (primarily the inability of the 
Latin American States to meet their obligations based either on general fis~al 
instability or a difficulty in currency conversion to U.S.- then the offietal 
U.N. currency) intervened and the U.S. agreed to bear one-half of all U.N.E.F. 
expenses over the initial $10 million. This had the effect of significantly lower­
ing each State's assessed share by one-half. It is apparent that this was done 
to gain support of the Latin American States for the proposal. S 

As the annual costs of the operation mounted, the c_ol!ective no~~lS 
half of the expenses went largely unpaid (1957-$1 5 m1ll10~, . 195\ 62_ 
million, 1959-$15 million, 1960-$20 million, 1961- $19 milhon, 1 $J 7. 
$19 million, 1963-$19 million, 1964-$17.5 million, and 1965-
million) [Appendix II]. 

• d h d to be ¢ Annually, one-third of the assessed cost went u~paid, an a d d fin&O-
out of the limited Working Capital Fund. The new Afnc~n States pie~~ one 
cial hardship. The Latin American States varied in their responses b~"shed 
the more commonly used arguments was that the U.~.E.F. was ; st~

0
: it. 1111 

a resolution and therefore, no state was legally obligated to P Y ment 
Soviet and Arab position remained unchanged-they felt ~ha! ~=:e been a 
be made by the "aggressor states" only. Alone, the U.N. migh 

11 [bid. 
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to tolerate the U.N.E.F. expenditures without deep concern for its fiscal 
solvency, although it should be noted that in floor debates over the budget, 
several Latin States raised the legal question of the validity of the apportion­
ment of an expense incurred by General Assembly resolution which in and 
of itself is only recommendatory in nature. But in addition to U.N.E.F., the 
U.N. became involved in the Congo, and the cost of this operation threatened 
to bring the Organization to its financial knees [Appendix III]. 

O.N.U.C. 

The U.N. operation in the Congo was the result of a July 12, 1960 request 
of the President and Prime Minister of the Congo for military assistance in 
the wake of political instability left by the colonial Belgium withdraw! and 
the threatened intervention by the major powers. The Secretary General, in 
accordance with Article 99, brought the matter to the attention of the Security 
Council, which, on July 14, authorized the Secretary General, 

to take the necessary steps, in consultation with the Government of the 
Republic of the Congo, to provide the Government with such military assist­
ance as may be necessary until, through the efforts of the Congolese Gov­
ernment, with the technical assistance of the U.N., the National Security 
Forces may be able, in the opinion of the Government, to meet fully their 
tasks.12 

The Secretary General again excluded all troops from major powers and 
assumed direct control of the operation. By July, there were 10,000 men in the 
Congo, 15,000 by August, 16,500 by September; and by the end of three 
months, and average of 20,000 troops from 29 states were involved costing 
$66.6 m_ill_ion in 1960 alone (July through December). Actually, only 
~8-S m1lhon was the declared debt as the U.S. and the U.S.S.R. waived 

reimbursement of $10 and $15 million respectively for transportation charges. 
. O.N.U.C. was the largest undertaking ever attempted by the U.N., 

~l~~Iarly and collectively. The plans for financing such a massive and 
deeiti~~lly c~ntroversial operation were the source of prolonged debate and 
ve; iscuss10n with the Assembly. Much of the controversy centered on the 
by th n~ure of the Congo operation and on the personal leadership exercised 
Gcnee 

1 
ecretary General over the troops. Indeed, Russia charged the Security 

ra with usurping the power of the Security Council in the operation. 

proach 
0
tm~n Padel!ord and others have suggested that had a different ap­

l'Ole of ~h 1 es recruitment of troops, their deployment in the Congo, and the 
.S.S.R.. :- h ecretary General been used, France and quite possibly the 

the operati ig 1\ have well paid their assessment and at least tacitly supported 
the U.S., ~s~~b/f~er long consideration, an African proposal, supported by 
0 . .U.c. cost ishmg an ad hoc account which specifically stipulated that 

. le 17 and ~h were expenses of the Organization within the meaning of 
lllbJCct to Arr refore assessable as binding legal obligations of the members 

ice l9 was adopted 45-15-25 after a Polish amendment to 
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delete the legal obligation required by Articles 1 7 and 19 provisions was 
defeated 40-27-17 (budgetary matters require a 2/2 majority for approval 
rather than a simple majority). 

Some of the other proposals considered included a Latin proposal that 
the members of the Security Council bear the major financial burden because 
of their ratification of the operation; a Communist bloc proposed that the U.N. 
should not bear the cost but that the Belgian colonizers, as "chief culprits", 
should be held responsible; and a proposal favored by the Secretariat that the 
expenses be included in the regular budget and apportioned by the 1960 
assessment scale, under the auspices of Articles 17 and 19. In 1961, O.N.U.C. 
cost the U.N. $135 million-the largest single expense ever incurred by the 
Organization. While the U.S. advocated the doctrine of collective financial 
responsibilty, the U.S.S.R. (which had refused to pay its 1960 assessment) 
contested the payment on the grounds that O.N.U.C. was a Security Council 
action in the sense of Article 48 and that under Article 11, the Security 
Council, and not the General Assembly, should decide the question. The 
Secretary General's reply was that to wait for Security Council financing 
would lead to a total paralysis of the entire operation and thus negate the 
intent of the operation and of the U.N. 

The Latin States and India raised a fundamental legal question when 
O.N.U.C. was termed a special expense involving armed forces under Article 
42 and then deduced the nonapplicability of Article 19 from the San Francisco 
proceedings. The Secretary General denied the enforcement nature of the 
O.N.U.C. and termed it an internal security function within the borders of a 
member state. The General Assembly agreed to apportion the cost in accord­
ance with the 1960 scale ( 54-15-33) although Article 17 was not referred to. 
Stoessinger noted that: 

Reductions were again granted to obtain the necessary 2/2 majority in the 

plenary Assembly. 13 

Apparently, the political manipulations concerning the cost of O. ._U.C 
were intense in this U.S.-U.S.S.R. confrontation to the point of near bnbeoZ 
of smaller states. Additionally the obligatory nature of the expense w~. ary 
referred to. Instead, the resolution described the costs as "ext~a~r '':ii. 
expenditures." The U.S.S.R. used this point before the I.C.J. in claiming 
O.N.U.C. was not apportionable within the regular budget. f 1 

The 1962 resolution, when O.N.U.C. was incurring expenses O e 
million a month and only 24 states had paid their assessment, w~ 
weaker than the preceeding resolutions, noting that O.N.U.C. e~p~:n in 
essentially different from Article 17 (2 )'s expenses of the Orga~•2\~ared 
regular budget to accomodate many of the smaller States w .0 fin"llllai',ei: 

. h U N as in senou c?nsequenc~s of_ Article 19. But by_ 1962, _t e • • w U.C. The 
difficulty pnmanly due to the ever-mcreasmg cost of O:N. bcrs-f 
rate was over 70% with two permanent Security Cou_ncil 1!'e~efau)t 
and U.S.S.R.-withholding payment and a third-Chma-m 

13 Op. Cit., Stoessinger, p. 118. 
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Finally, after Acting Secretary General U Thant informed the Organiza­
tion of the "impending bankruptcy," the possibility of forcing payments 
through Article 19 arose. In a heated floor debate, a question of the applicabil­
ity of Article 19 devices because of characteristics of the O.N.U.C. and 
U.N.E.F. expenditures arose. Again, after prolonged consideration, it was 
decided by a 31-10-20 Fifth Committee vote and a 52-11-32 General 
Assembly vote to send the issue to the I.C.J. for an advisory opinion. The 
Soviet bloc States, however, stated in advance that they would not consider 
themselves bound by the opinion because the matter was political and there­
fore, outside the jurisdiction of the I.C.J. Thus, the stage was set for legal 
consideration of the question. 

The I.C.J. Opinion 

Pursuant to Article 65 (2) of the Statute of the I.C.J., on December 27, 
1961, the following question was deposited at the Registry of the I.C.J.: 

Do the expenditures authorized in the General Assembly resolutions . . . 
relating to the U.N. operations in the Congo undertaken in pursuance of 
the Security Council resolutions ... and General Assembly resolutions ... 
and to the expenditures authorized in General Assembly resolutions . . . 
relating to the operations of the U.N.E.F. undertaken in pursuance of the 
General Assembly resolution ... constitute "expenses of the Organization" 
within the meaning of Article 17(2) of the Charter of the U.N.? 14 

The question, as submitted to the Court, proved in itself to be a source 
?f considerable controversy and dispute-evidencing some of the intense feel­
mgs surrounding the financial questions-the impliedly related question. 

As stated, this question asks the I.C.J. to consider only the validity of 
th: ~xpenses of U.N .E .F. and O.N.U.C. as "expenses of the Organization" 
v.nhm the context of Article 17 (2). It makes no mention of the validity of 
th underlying enabling resolutions pursuant to which the expenses were 
m~~rred._ This very narrow phraseology, if literally construed in accordance 
ti it rticle 65 (2) 's "exact words" clause, would limit the scope of the ques­
P on to exclude the validity of O.N.U.C. and U.N.E.F. per se, the Unity for 
ll\ ac resolu~ion impliedly, and the entire question of the scope of the respec­
th n ortns m peace-keeping operations. This is considerably more narrow 

hi ht c question proposed by France in the committee drafting sessions 
would have asked the Court : 

1~ ~he :Xpenditures authorized in General Assembly resolutions were decided 
tuteo: ormity with the provisions of the Charter and, if so, do they consti­
the hxpenses of the Organization within the meaning of Article 17(2) of 

arter of the U.N.? 1s 

ff Ct of this r d" 
n idcr th tw_or mg would have been to change the basis of the request 
r than ju\\t idity of the resolutions authorizing U.N.E.F. and O.N.U.C. 

e nature of the resultant expenses of these operations . 
• 

rt&in bpenses of th u N . 
I) e • .-Article 17(2) of the Charter, July 20, 1962, No. 262, 

Ocurnent A; I 378 
• • December 16, 1961, p . 34. 
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Although, in a broad sense, the questions are not unrelated, the General 
Assembly question was more limited in its scope and confined solely to the 
question of incurred expenses rather than the validity of the resolutions 
under which the expenses were incurred. The arguments against the French 
proposal in the U.N. dealt directly with this point. The Canadian representa­
tive argued that if such a constitutional decision was sought, it would set 
a dangerous precedent, sending the Assembly to the I.C.J . to decide the 
validity of every action questioned by a member state, placing an undue 
burden on the I.C.J. and negating the effectiveness of the Organization. 16 

On a practical basis, there would probably be no surer way to condemn 
the U.N. to a role of impotency in the midst of world crisis than to permit or 
sanction wholesale challenges to the Charter. It must be remembered 
that the I.C.J. is not the final authority on interpretation of the Charter. The 
attempts to so designate the I.C.J. were defeated at San Francisco. Thus, any 
attempt to prescribe to the I.C.J . by practice or resolution, sole power of 
interpretation, as the French wording might well have initiated would be an 
ultra vires extension of the Charter and therefore illegal. In addi tion, disagree­
ment with the opinions of the I.C.J. or refusal of the General Assembly to 
adopt and affirm a controversial issue would most certainly injure the prestige 
of the I.C.J. (because of the political considerations) and seriously impair the 
viability of the I.C.J. as legal arbitrator. Indeed, the I.C.J. would undoubtedly 
have found itself steeped in intense political controversy rather than legal 
reasoning. In addition to the persuasive Canadian arguments, the Danish 
representative challenged the very concept of the F rench proposal on the 
grounds that: 

It would be meaningless to maintain than an action taken with the active 
support of an overwhelming majority of the member States in a situation of 
intense gravity should be considered meaningless. 17 

On the strength of arguments of this nature, the Assembly defeated_ t_he 
French proposal 12-20-61. However, the inherent question of the va!•d• 

1 seemed to pervade the proceeding before the I.C.J . as every state f~vonng 
negative decision referred to the matter in varying degrees [Appendix VI). 

"fie word-The I.C.J. took note of the question and declared that the spec• decid-
ing of the question as put to the I.C.J. did not prevent the I.C.J. _from .th tbl 
ing whether the disputed expenses were decided on in conformity wt . 
Charter or from integrating Article 17 (2) and the "expenses of t?~ Or~ 
tion"-the essence of the French proposal-in light of the provision f 
Charter as a whole. If the I.C.J. determined that these elements wer~ ~ 
to their consideration of the matter, they declared that tht: def~t\hus. 
proposal was valid and the specific question before them invalt . • it 
I.C.J. moved to establish its own limits on the extent of_ the qu;stl~~g 00 
consider in the interest of obtaining all material having a_ e~nsi...,.·nc;:1-
matter. Many of the Justices, however, fo und this conces5ion in 

16 Op Cit., Stoessinger, p. 53. 
11 G.A.O.R., 11th Session, 276th meeting, paragraph 18. 
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Justices Basdevant and Bustamente y Rivero based their dissents in large 
measure on the specific wording of the question. President Winaiski was 
critical of the wording of the issue as were Justices Fitzmaurice, Quintava and 
Spiropoulos. Part of their displeasure with the question may lie in the 
tremendous potential of legal questions which was put before the I.C.J. 

In a court which often finds itself without cases to hear, the possibility 
of dealing with such complex legal issues as the overall right of apportionment 
(as President Winaiski favored), the obligatory nature of the debts incurred 
by the non-obligatory resolutions, the Unity for Peace resolution, etc. paled 
a more narrow consideration of expenses after the fact. The question as it 
was finally interpreted by the I.C.J. was narrow in scope and dealt with 
whether specified expenditures were expenses of the Organization without 
considring the question of the financial obligations of the Members. 

The narrowness can be seen in the fact that originally the title of the case 
was The Financial Obligations of the Members of the United Nations and 
which changed to the more restricted Certain Expenses of the U.N. 18 The 
I.C.J. had defined the question to consider: 

a moment logically anterior to apportionment just as a question of appor­
tionment would be anterior to a question of a Member's obligation to pay. 19 

The question of apportionment and of a Member's obligation to pay were 
considered logically anterior to the question of the fundamental "expense of 
the Organization." Logically, if an expense is an "expense of the Organiza­
tion," then apportionment and the obligation to pay naturally follows ( even 
though their own overall legality is questionable). 

The decision by the I.C.J. to accept a narrow definition of the question 
reflects what many authorities consider to be a prime example of the beneficial 
u e ~f judicial caution. Had the I.C.J. considered any of the broader questions, 
it might well have found itself undermining the viability of the U.N. instead 
0
~ promoting what Justice Spender called the "institutional effectiveness" of 
t e O~ganization and the Charter. Indeed, had the I.C.J. used a broad inter­
~r~tation, it might well have found itself in the entanglement the Canadian 
/ egate had warned against. Any consideration of the operations would, by 
the n~ure, have necessitated a strict interpretation of the validity of each case, 
Orgre ~re _never fully resolving the issue but merely the solvency of the 

anization's immediate instance of it. 

q t~:e i!·C.J. se~med to realize, too, the essentially political nature of the 
d i ion t was bemg asked to decide. The fact that the General Assembly 

loc had 0

1 
send the matter to the I.C.J. was so divided and that the Soviet 

Weigh ~er::.dy st_ated its intention not to be bound by the decision seemed 
PUrely legal ily with the I.C.J. who had to be concerned not only with the 

it decisio aspects of the question, but also with the political acceptability 
1 J. eeme~ ~nd the fut~re prestige of such opinion of the I.C.J. Indeed, the 

1 
well realize what R.Y. Jennings noted: 

1 9P Cir. , Leo 
C~nain Ex Gross, p. 12. 

Op,I\Jon of 28Tif; 19~i?eI CU.N." (Article 17, Paragraph 2 of the U .N. Charter), Ad­
• • .J. Reports 1962, p. 151. 
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Nor is a Court an altogether suitable body to pass upon some of these essen­
tially political questions raised by the attack upon the basic resolution.20 

The I.C.J. had to balance its concern for the viability of the Charter and the 
U.N. with the political reality of intruding too far into individual State 
sovereignty and negating the gradual development of both up to this point. 

The decision of the Court to confine itself to the narrow issue at hand­
to settle the pressing issue at hand rather than delve into the legal ramifica­
tions-was a wise one. As the U.N. balanced on the brink of financial ruin, 
it would have been almost meaningless to issue a more encompassing opinion 
which, because of its legal aspects, might be unacceptable to the majority of 
the states, thus damaging the prestige of the I.C.J., but also placing the U.N. 
no better off than when it first came to the I.C.J. 

The I.C.J. began its opinion by considering the argument that there 
existed a limitation on the term "budget," in the form of an "administrative" 
and "operational" differentiation-as used in Article 17. If it had found that 
such a qualification did in fact exist, then it would have impliedly limited the 
budgetary authority of the General Assembly to that area only as the Soviet 
Union contended it should be. 

The Justices began their consideration of the question by first defining 
the abstract concept of the "expenses of the Organization" referred to in 
Article 1 7, ( 2), and in the question presented to the Court by the General 
Assembly. Although the majority opinion noted that the definition was 
outside of the realm established by the narrow interpretation of the ques­
tion by the Court, the Justices felt that without an explicit definition and cri­
teria for the term, no definitive decision could be reached concerning the 
validity of the certain specified expenses of O.N.U.C. and U.N.E.F. as such 
"expenses of the Organization." 

The question was also important because, in establishing the basic 
criteria of what constitutes an "expense of the Organization," the Court was 
effectively deciding the issue before it. If the Court chose to accept a br?ad, 
liberal definition which would include the cost of peace-keeping operatJo:J 
such as O.N.U.C. and U.N.E.F., the question would be effectively resolv 
in favor of the expenses as "expenses of the Organization"; and therefore 
apportionable costs which the Member states must bear or face the con­
sequences of Article 19. . 

115 
If the Court decided on a narrow, strict interpretation, then limitf~ 

as to the purpose of the expense, the administration_ of the fu nd~ :C(JIIIO 
specific operation and the specific use of the funds might apply r pe 
the crucial factor in determining the question before the Court. If the e;pe 
of O.N.U.C. and U.N.E.F. exceeded these limiting criteria, then ~ e :he I 
would not be "expenses of the Organization," and would not e 
obligation of the Member states. hose 

This later possible interpretation is the position advance~~y targu 
seeking a negative reply to the question from the Court. e 

20 Op Cit., Leo Gross, p. 35. 
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advanced primarily by the Soviet Union and its bloc countries, was that there 
existed a limitation to the terms "expense" and "budget" as used in Article 
17, paragraphs 1 and 2, respectively, which specifically excluded the cost of 
peace-keeping operations from the regular budget and the category of 
"expenses of the Organization," and therefore also from the influence of 
Articles 17 and 19 (apportionment and payment). Inherently, what was being 
contested here was the basic unlimited authority of the General Assembly over 
all matters of the budget. For from its exclusive control over the budget, and 
all financial matters concerning the Organization, the General Assembly 
could very well broaden the scope of its authority to one day encompass all 
those powers not explicitly denied it in the Charter. (A comparable situation 
can be seen in the development and expansion of the "power to regulate 
interstate commerce" clause in the U.S. Constitution. The development of the 
interpretation of the clause has expanded the scope of government interven­
tion to include those items having even the most indirect link with interstate 
commerce.) 

Thus by defining some limit on the budgetary authority of the General 
Assembly in restricting their power to only certain financial aspects-specifi­
cally, to the administrative budget of the UN and not to the operational budget 
which would include peace-keeping operations-the Soviet Union was at­
tempting to retain to itself and to the Security Council (in which it had the 
right of veto to effectively block any motion) a vestage of control over the 
budget. Inherent, of course in the control of the budget is also the control over 
the scope of operations and the direction and degree of involvement of the 
Organization in world affairs. 

In searching for an independent criteria to define the "expenses of the 
Organization," the Court relied heavily on the "plain meaning of the text" 
?Pproach as opposed to the telescopic or intent-of-the-framers approach for 
1nte • rpretatmg the term. It should be noted that in the oral arguments, the 

~ates favoring an affirmative reply from the Court, namely: the United 

1tes, the United Kingdom, Australia, Canada, Denmark, Ireland, Italy, 
C pan, the etherlands, and Norway all favored the use of this approach. 
~~t~ersely, for the most part, those states which argued for the negative 

0 ~ ion : Portugal, Spain, Upper Volta and the Soviet bloc countries seemed 
Tnecmonst:ate a decided preference for the intent-of-the-framers approach. 

rca onin b h" d r e of h g e m these preferences can be readily deduced. On the plain 
rtic~ e text, no restricting adjectives or phrases appear to limit the scope 

c pr se~ .17• Thus, as the Court itself noted, " ... since no qualification is 
n must m the te_xt of the Charter, it could be read in, only if such qualifica­

"'hoic°ecessanly be implied from the provisions of the Charter considered 
I to do' or_ from some particular provision thereof which makes it unavoid-
Proor / 

1
.n °rder to give effect to the Charter." 21 Thus a difficult burden 

rely '0 n s~t were, in showing that such restrictions do exist is placed 
ose advocating the negative position. Thus it was only natural 

top Cit O .. 
·• P•ruon, p. 159_ 
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that the states advocating the negative position should seek to use another 
method to determine the meaning of the phrase. 

While the matter of selecting an appropriate criteria for investigating the 
question itself might have become a source of controversy and conflict, the 
matter was allayed somewhat by the fact that states advocating both the 
affirmative and the negative positions relied on this textual plain meaning ap­
proach in varying degrees as they attempted to show the relation of Article 
17 to the rest of the body of the Charter. Indeed, while Professor Tunkin of 
the Soviet Union used the framer's-intent as the basis for his argument 
on the administrative/ operational limitation on Article 17, he used the textual 
approach to illustrate the inconsistencies ( as he saw them) of Article 17's 
application to the peace-keeping operations in relation to the rest of the 
Charter. Indeed, Czechoslovakia utilized both the framer's-intent and the 
textual approaches in its arguments on the limitations to the terms of "ex­
penses" and "budget." 

While the selection of an interpretative basis can be viewed as a victory 
for the affirmative position, the reliance by the Court on mutually reinforcing 
supportative data obtained from an investigation into the Travaux Prepara­
toires of the San Francisco Conference and the Dumbarton Oaks Meeting 
Reports, from the actual practice of the United Nations, and from the overall 
intent of the Charter as a whole and as individual articles and provisions 
would seem to diminish the impact of the particular methodology selection. 
The use of a variety of approaches to develop supporting evidence for a 
conclusion would seem to void any possible objections to the practice of the 
Court in reaching its decision. 

Additionally, the choice of the reliance on the textual approach seems 
well-founded, not only because of the general usage of this approach by a 
large number of the States involved, but also because of the basic nature of 
the question involved. On an interpretation of the U.N. Charter, it seem~ only 
logical and reasonable that the Court should consider the textual meamng 0 ~ 

the words in their particular context. This is precisely what the textual 
approach does. It provides a clear, distinct, face value determination of wha 
the Charter mandates. Investigation into the San Francisco Confere':u, 
records shows that this aproach is perhaps not altogether sufficient forf 1the 
particular case, in that the direct intent and reasoning of the framers O 

. 
0 

Charter is not always evident and is often subject to indiv_idual ~nterpretat;ed 
For example, at one point in its oral arguements, the Soviet Unio~, surs~, . 
its claim of an administrative limitation on Article 17's "budget an the 
pense" terms by citing the fact that at the San Francisco Conferencef 
original order of the article's paragraphs concerning appo_rtio_nme~~/ bed 
penses and the general budgetary expenses of the Orgamz~tion t cla 
inverted, placing the budgetary paragraph before the_ apportio~me;resen 
The positional change of these clauses, the Soviet Umon argue j;ebe ~ 
a realization by the framers that only administrative costs ~houl activid 
tioned and that consequently, expenses related to the oper~t,ona ntention 
the Organization should be financed differently.22 The Soviet co 

22 Oral proceedings, Prof. Tunkin, USSR, p. 321. 
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disputed by the United States who argued that the reversal was merely for the 
sake of organization within the structure of the article. 23 

An investigation into the Travaux Preparatoires to trace the development 
of the Article 17 reveals only that the change did occur. No reasons 
for the reversal were given by the committee. 24 Thus, primary reliance on the 
framer's-intent for the definition of the "expense of the Organization" might 
well have proven somewhat ambiguous, as might a reliance on the intent of the 
general document. While the textual approach is also open to interpretative 
discrepancies, the extent to which a contradiction can exist is limited by the 
explicit words themselves. Of course, the fact that the Court sought and 
found supportative evidence for their textual based conclusions by the other 
investigative methods negates many of the inherent ambiguities and makes the 
reliance on the textual approach and the decision itself all the stronger. 

The decision to utilize the face value approach appears well founded and 
prudent on the part of the Court. 

Employing this approach, the Court established that: 

It would be possible to begin with a general proposition to the effect that 
the "expenses" of any Organization are the amounts paid out to defray the 
costs of carrying out its purposes, in this case, the political, economic, social, 
humanitarian and other purposes of the United Nations ... Or, it might 
simply be said that the "expenses" of an Organization are those which are 
provided for in its budget.25 

From this initial point, the Court considered the previously alluded to 
contention that there existed a qualification of "administrative" to the words 
"expen~e" and "budget" as they appear in Article 17, paragraphs 1 and 2, 
~especttvely. The position that such a qualification did in fact exist was based 
•(; part on a treatise, A Commentary on the Charter of the United Nations 

nd Ed., London, 1949) of L. M. Goodrich and Edvard Ham bro which 
~~led that the expenses referred to in Article 17 (2) do not include the costs 
pos~~forcement actions and operations.26 Both the Portugese and Czech 
diff •tions relied on this treatise and developed from it a rationale for the 

erentiation of the expenses of the Organization. 

'!11e- Czechoslovak Government sought to establish the existence of a broad 

0
~s~'.nction between the financing of "normal" expenditures and the financing 

me ~on-_normal" expenditures. "Non-normal" expenditures, in that Govern­
me~t s v~ew would always include expenditures connected with the establish­
or th:\e:upp~rt of armed forces employed in actions for the maintenance 
seperate toration of peace. The Czechoslovak Government saw in the 
and 49 . re~orts and debates at San Francisco on the drafting of Articles 17 
expend· JUShfication for the distinction between "normal" and "non-normal" 

1tures and • ' , m respect of U.N.E.F. and O.N.U.C. expenditures, 

•Ibid 
r ·· Abram Ch 

1 •01n·aux p ayes, p. 174. 
.. 5 p 13 reparatories s R 
.. Op'. Cir 42 . . _ • ummary eport of the Seventh Meeting of Committee lI/ 2, 
• 1tosa1yri' ~pinion, P- 158 . 

• Ollf '&&ins Un·r d N 
• Ord Univ~rsity'pe ations Peace Keeping 1946-1967 Vol 1, The Middle East, 

ress, 1969). 
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claimed that the primary responsibility for contribution must rest with the 
"guilty" States [i.e., Belgium, France, Israel, and the United Kingdom].27 

Those States which adopted the position that no such qualification existed 
relied on the textual account of the article for support. As the Australian 
arguement noted: 

Nowhere in the Charter is a distinction made between ordinary or special or 
extraordinary expenses or budgetary provisions. The cardinal rule of interpre­
tation, that of effectiveness, must lead the Court to uphold the validity of 
the assessing resolutions adopted by the Assembly in the exercise of its 
Charter powers.28 

And similarly, British Sir Reginald Manningham-Buller told the Court in 
his country's oral argument that: 

Article 17 ( 2) means all expenses of the Organization, whether or not they 
were included in the regular budget. ... There is no language in the Charter 
to qualify the "expenses of the Organization .. . 29 

The Court began its analysis of the matter by noting that in Article 17, 
(3), the term "administrative budgets" is specifically used in reference 
to the financing of specialized agencies. From the inclusion of these words 
(which did not change significantly in their development throughout the San 
Francisco Conference )3°, the Court deduced that the framers of the Charter 
recognized the difference between administrative and operational budgets. 
It was therefore logical for the Court, utilizing the plain meaning criteria, t_o 
note that being cognizant of the different types of budgets and expenses, if 
the framers had intended to establish such a distinction in regard to the 
"budget" and "expenses" of Article 17, paragraphs 1 and 2, they would ~o t 
certainly have included the qualifying words in the text as they did in Artie:~ 
17, ( 3) .31 Indeed, carrying his line of reasoning one step further,_ o~e cou 
well deduce from the fact that nowhere in the Charter is a qualifying t~nn 
-,1ch as administrative or operational used, that the framers had no inte~t: 
of including any such restrictive clause of the budget and the expense~ 0 ra1 
Organization, and thereby also on the budgetary authority of the ene 
Assembly. d wn 1 

Leo Gross, in an article published after the Court hand~d ~ed i 
opinion, advanced the argument that the framers of the Charter inten 
the United Nations to operate 

·1· ,.,;th .... · ) f m1 1ar ... 
in the footsteps of the League of Nations and (bemg al ,, or .. adftlilt" 
establishment of specialized agencies, intended. t~ say "reg~ ~~d not ~ 
istrative" budget. They were familiar with the d1stmction an 1 

-- C 
27 Supra. #20, p. 1185. . he Jniernational 
28 Ibid ., p. 1185 citing the written submission of Australia to 1 

Justice. priL 
29 Oral proceedings, Sir Buller of Britain, p. 241. . f Commiuee IV/ I, 
30 Supra., #24, Summary Report of the fourth Meeting 0 

p. 921. 
31 Op Cit ., Opinion, p. 159. 
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for an operational budget. There were two natural reasons for it: in the 
first place operational functions were entrusted by governments to the spe­
cialized agencies rather than to the United Nations; and in the second place, 
the vital operational function of the Organization, that is enforcement of 
action, was especially provided for in Article 43 of the Charter.32 

However, while this argument sounds plausible, it does not explain the 
specific reference to administrative budgets in 17 ( 3) and the absence of the 
reference in the preceeding two paragraphs. If Gross's argument has merit, 
then why didn't the framers specifically clarify each expense if they perceived 
a basic difference between the regular budget expense and the specialized 
agency expense. Indeed, why is there no mention of an operational expense 
and budget for the specialized agencies, which would seem the more logical 
alternative if the framers perceived the regular budget as administrative and 
the budget and expenses referred to in paragraph 3 as administrative? Given 
this, the word "administrative" should not appear, but the word operational 
should. The fact that it does not reveals a weakness in the basic structure of 
the argument. In addition, research into the development of Article 17 at the 
San Francisco Conference reveals that paragraph 3 originally preceeded para­
graph 2. One of the reasons, it appears, that the order was reversed was to 
make the intent of the article more definitive. From this one could well imply 
that the budget and expenses of paragraphs 1 and 2 are related to each other 
while being separate and distinct from the administrative expenses referred 
to in 17 (3) . Indeed, one is hard pressed to explain the difference in these 
terms except by the reasoning employed by the Court.33 

In addition, Gross and the contention itself, fail to note the case of the 
Contributions of the State of El Salvador to the Expenses of the League of 
Sations34 in which a subcommittee of jurists declared that the expenses of 
thc International Labor Organization were indeed expenses of the Organiza­
tion _as were all expenses legally incurred by the organs of the League without 
qualification to the nature of the expense. 

Grass's argument and the entire contention is sustained neither by the 
;~as~~ing of the Court, the apparent actions and intent of the framers, nor 

e 1story of the League. 

lhro ~ th0ugh the I.C.J. reached its decision that no qualification existed 
diffi?It) sound legal interpretative reasoning (with which argumentation is 

ral ~ ' the Court chose to examine the practice of the U.N. to provide gen-
ad,an?~o~t for the!r arguments, but also to specifically counter the claim 

CJ>in: Y th_e Soviet Union that the U.N. practice in the financing of peace­
orea~ ~~erations was to function outside of the regular budget. Citing the 

of the op~ 10~ as the only applicable precedent because of the combat nature 
the o., .. J".~ion and the scale of the. force which ~oth sh?wed similarities to 

• and U.N.E.F. operations, the Soviet Umon noted that the 

Upra -5 
T,0 111 ~;- , P. 14. 
nee ix Preparatori S . . . 
I.,, • P 1361. es. ummary Report of the 37th Meeting of the Coordmatton 

I) yg,,, of Nat ion 
' ol. ll , P. 191.4 s Documents, 1st Committee League of Nations, 3rd Assembly, 

• A,128,922.V. ( 1922). ' 
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expenses of Korea had been paid through voluntary contributions and that at 
no time was the expense included in the regular budget for payment by the 
Membership . 

Finding support for their general denial of any qualification of the term 
"expense," the Court noted: 

Actually, the practice of the Organization is entirely consistent with the 
plain meaning of the text. The budget of the Organization has from the 
outset included items which would not fall within any of the definitions of 
"administrative budget" which have been advanced in this connection. Thus, 
for example, prior to the establishment of, and now in addi ti on to, the 
"Expanded Programme of Technical Assistance" and the "Special Fund" 
both of which are nourished by voluntary contributions, the annual budget 
of the Organization contains provisions for funds for technical ass istance . 
. . . Although during the Fifth Committee discussions (in 1962) there was 
a suggestion that all technical assistance costs should be excluded from the 
regular budget, the items under these heads were all adopted . . . without 
a dissenting vote. The "operational" nature of such acts so budgeted is 
indicated by the explanations in the budget estimates fo r example, the 
requests for the continuation of the operational programs in the field of 
economic development. . _35 

The General Assembly, like the framers of the Charter, are also cognizant 
of the difference between administrative and operational budgets, as evidenced 
by the fact that when the Constitution of the International Refugee Organiza­
tion was drawn, the General Assembly accepted differentiated budgets and 
programs. Thus clearly knowing the differences between the two types of 
budgets and expenses, and adding qualifying stipulations only when adminis­
trative budgets and expenses alone are contemplated, it can be assumed from 
the practice of the UN that the Organization as a whole reali zes the difference 
and accepts the unqualified terms of Article 17 as applying to the total regular 
budget and just to administrative expenditures. In addition, it should be n~ted 
that no qualifying distinctions exist in the Financial Regulations of the Uni!ed 
Nations which were initially adopted in 1950 by a unanimous vote, in~ludins 
those States now contesting the matter. In considering this piece of eviden 
it is important to note the 1950 date, because it indicates that several Ye: 
of peace-keeping operations and expenditures had already occurred: Thupera­
General Assembly was well aware of the financing of peace-keepmt ~ 
tions, even if they were on a smaller scale than O.N.U.C. and _CT· • • ~•· 
if they had wished to distinguish the funding for a peace-keepmg ;r~~ 
by a special extra-budgetal account, they could well have do~e so. . ~1

1 

ence from their failure to do so is that they were satisfi ed w•th the. 
10 tioa 

of these peace-keeping expenses in the regular budget of the Organiza 
"expenses of the Organization." . GrouP 

The Court also took note of the 1961 Report of the Work•nir-~dlll18' 
Fifteen on the Examination of the Administrative and Budg_etarysly 8 
of the United Nations which showed as one of its few unanimou 

35 Op. Cit., Opinion, p. 160. 
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(by the General Assembly) articles -Article 22: "Article 22. Investigation 
and Observation operations undertaken by the Organization to prevent pos­
sible aggressions should be financed as part of the regular budget of the U.N."36 

Thus, the practice of the U.N. was not to delineate between administrative 
and operational expenses in the regular budget, therefore including peace­
keeping expenses, as operational expenses, within the regular budget. Conse­
quently, the Court stated that: 

Whether or not expenses incurred in discharge of this obligation become 
"expenses of the Organization" cannot depend on whether they be adminis­
trative or some other kind of expense. 

The Court does not perceive any basis for challenging the legality of the 
settled practice of including such expenses as these in the budgetary accounts 
which the General Assembly apportions among the Members in accordance 
with the authority which is given to it. ... 37 

Given the set of facts as such, the practice of the U.N. is clearly not to 
distinguish between the regular and administrative and operational expenses 
and budgets. This clearly supports the conclusion of the Court in denying that 
such a qualification does indeed exist. 

One point should be made at this juncture regarding the reliance of the 
Court on the practice and the conduct of the Organization in establishing a 
legal basis for their decision. Considerable concern has been generated by 
the I.C.J.'s use of practice in this case, as evidenced by the references to the 
matter in the separate views of President of the Court Winiarski and Justices 
Percy Spender and Gerald Fitzmaurice. Indeed, Justice Sir Spender devotes 
considerable time and effort in his concurring opinion to this subject (see 
appendix VI). 

While there may be sufficient cause for concern over the unbridled reli­
ance on the practice of the U.N. or any other international organization to form 
th~ ~rimary basis for a judicial opinion, the evidence of the case and the 
?inion support the contention, that such unlimited use did not exist here. 
~ .the Certain Expenses case, the practice of the U.N. was considered in a 

b nc~y supportive role. At no time was it the sole determinant of a point made 
t?e t ~ Co~rt . . In such a supportive role the consideration of the practice of 
funcr rganizatton, particularly on a matter which is closely related to the 
to an•~nal aspects of the Organization is wise. Indeed, it would seem frivilous 
not a~yze th~ exact words of the text and the intent of the framers if one did 
by the 0. consider the practical effectiveness given to the words and the intent 
the Orgint~rp~etation of the Member States as evidenced by the practice of 

• anization The C t • d • • d • • • th a total ct· • our cannot issue a ec1s1on or an a v1sory opm1on 
Th isregard for the functional reality of the U.N. and its members. 

U. e ~ontention, however, that Court consideration is mandated because 
lrt sou;ce/~~s~~ts a "'.orld legislative body and that its actions and practices 

11 1bid 
17 lb;i' P. 161 -2. 

•• P. 162. 

ternational law, I find utterly preposterous and unfounded 
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given the intensely political nature of the body ( as evidenced by the trade-off 
of affirmative budget votes for reductions in the apportioned total of a State's 
contribution to the U.N. mentioned earlier), the lack of an agreed consensus 
of the U.N. as in fact a source of international law, the lack of the key 
element of opinion juris sive necessitas in the actions and practices of the 
Members, etc. Indeed, it is similarly difficult to accept the premise that the 
practice of the U.N. should be considered evidence of customary international 
law, for many of the same reasons. 

However, when the practice of the U.N. is placed in its proper perspective 
and not elevated to unfounded and unreasonable legal heights, the practice 
of the Organization can be a valuable supportive tool, as it was in the Certain 
Expenses case, supporting the intent of the framers and the meaning of the 
text. For if one is to challenge the textual meaning of a Charter clause, he 
must also reconcile the fact that the clause has been adhered to by the Mem­
bers for years under the assumption that they were legally justified. Thus, one 
must consider the practice of the UN, for while in and of itself it may not 
form a legal basis, its impact on the nature of the question and the decision 
warrants its consideration. Therefore, practice, when properly relied upon 
represents a factor which it serves the Court well to consider, as it did in the 
Certain Expenses case. Indeed, given the composite of the multi-faceted ap­
proach - the caliber of the supportive practice, the intent of the framers and 
the textual meaning - it appears difficult to argue with this aspect of the 
Court's decision. 

Several Justices however - Justices Bustamante y Rivero, Koretsky, 
Moreno Quinana, Basdavante, and President Winiarski - dissented from the 
view held by the majority- Justices Badawi, We1Iington Koo, Spiropoulos, 
Spender, FitzMaurice, Tanaka, Jessup, Morelli, and Vice-President of the 
Court Alfaro - in regard to this matter. Justice Koretsky, who interestingly 
enough adopted the position of his own government, the U.S.S.R., dissen~ed 
totally from the majority opinion. Concerning this particular matter, Just_1ce 
Koretsky declared flatly that, "It is known that the financing of peace-kec~ing 
operations is not made within the regular budget. One should apply to Article 
43 and not to Article 17 ... "38 

Justice Morelli also took exception to the decision ~f t~c Co~rte ~n: 
reasoned that two separate types of expenses inherently exist Jil Articl b 1 
He differentiated between one type of expenditure referred to in paragrap the 
in which the General Assembly only may authorize the e~penses, whe~:n ral 
other type, alluded to in paragraph 2, has to be authorized by the f tno­
Assembly to be a valid expense. Justice Morelli thus places the t_ype ~ re 
tion on the budgetary authority of the General Assembly which t c 
Union impliedly hoped to achieve. •on 

• ·1 as the maJ 
The views of these Justices, however, were in the mm0 ,~1 Y d "budget 

held that no qualification existed on the terms "expenses. a~ thi d 
Article 17. The single most persuasive piece of legal reasoning 10 

--3-8 Op. Cit., Opinion, p. 267-the dissenting opinion of Justice Koretsky. 
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appeared to be the existence in 17 ( 3) of the budgetary restriction for the 
specialized agencies. From the existence of this stipulation, it was simply a 
logical step to question why, if the intent existed, such a similar restriction 
was not in evidence in words a mere paragraph away. The only logical con­
clusion which could be drawn was that drawn by the majority - that there 
never existed any intent to qualify the terms and to so restrict them. 

Having satisfied itself that within the context of Article 17 there existed 
no qualification of the budget or the expenses of the Organization, the Court 
then turned to an investigation of the general Charter to ascertain if such a 
qualification existed elsewhere to limit the terms. In this analysis, the Court 
found itself outside of the narrow construction they had placed on the question 
and in the realm of related issues. While the Court found itself considering 
many of the questions it had hoped to avoid by the narrow construction, the 
earlier limitation permitted the Court to consider these issues only in so far 
as they related to the immediate question of the qualification of the expenses, 
and not in and of themselves. Indeed, if the Court had not proceeded in this 
way, the Opinion would probably be several hundred pages longer and more 
complex, and the question of the validity of the O.N.U.C. and U.N.E.F. 
expenses as apportionable expenses of the Organization might well have 
gotten lost in the shuffle of issues - to the dismay and the insolvency of the 
United Nations. 

Primarily in response to the presentation and arguments of the Soviet group 
of States, the Court considered the possibility of a combined restrictive effect 
embodied in Articles 11, 39, 41, 42, 43, and 48 of the Charter which set forth 
the powers of the Security Council in situations which threaten the peace, 
breach the peace or are open acts of aggression. The contention of the USSR 
regarding the expenses in the context of their actions was the same as it had 
been in the General Assembly through the numerous resolutions and debates , 
and was also remarkably similar to those arguments which the Soviet govern­
~~n~ used in the discussions of the Uniting for Peace resolution. (In essence, 
\'5 ts what the Soviet Union perceived this case to be-- a confrontation over 
t e Uniting for Peace Resolution under the guise of the financial issue.) 
tar The Soviet argument was based in a very strict construction and interpre­
Se ion_ of the Charter, particularly those articles relating to the power of the 

cunty Coun ·1 A d" h d b f h C the Ch ct• ccor mg to t e argument, as presente e ore t e ourt, 
con ·ct arter had vested in the General Assembly only the power to discuss, 
inte~ et~· study, and recommend on matters relating to the maintenance of 

e:b\onal peace and security. Specifically, it was contended that the General 
hen th Y ;vas ~mpowered only to make recommendations, and even then only 

Ptace a:ct ecun~y Council is not considering a matter concerning international 
authority tecunty. T~e Assembly, Professor Tunkin argued, lacked the proper 
ltcornmen~ ~ake action or to cause the functional realization of any of its 

argued att~~s pertaining to this specific area of competence. Any action, it 
lbc r P<>nsib~· tch entailed the use of armed force or force of any kind was 

Genera\ 
1
Aity of the Security Council and of the Security Council alone. 

ssembl • ating pay Y, it was further argued, could not assume the role of 
ment for peace and security operations since these operations 
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were outside of the realm (functionally) of the Assembly. The necessary fina n­
cial arrangements for such operations involving the use of force and duly 
authorized by the Security Council, were to be decided by the special agree­
ments procedure of Article 43 and not by the general provisions of Article 17. 
The existence of Article 43, it was argued, clearly indicated that the expenses 
of peacekeeping were not to be considered expenses of the Organization under 
the terms of Article 17, but rather were special, extraordinary expenses han­
dled by the Security Council in their functions related to international peace 
and security. In relation to the valid ity of the particular expenses, the Soviet 
bloc countries claimed that U.N.E.F. was created in open violation of the 
Charter and in a flagrant attempt to bypass the Security Council and its se­
curity function by way of the Uniting for Peace Resolution. Similarly, it was 
alleged that O.N.U.C. also violated the security provisions of the Charter be­
cause although it had been duly authorized by the Security Council, the 
Secretary-General, D ag Hammarskjold, had overridden the Security-Council's 
function by his direct control of the operations of the units in the Congo. The 
Soviet Union noted that both operations should have been established and 
administered in accordance within Articles 42-6 by the Security Council 
alone, and that the failure to have been established in this manner meant that 
these operations and their assessing resolutions were ultra vires to the Char­
ter. And, reiterating the elements of their General Assembly speeches, be­
cause this element of strict legality was lacking, the Soviet representative 
claimed, States were refusing to pay their "illegal apportionments," causing 
the financial insolvency of the Organization. 

Professor Tunkin commented on the financial implications of the legal 
issue as he perceived it. 

We should not sacrifice the principles of the United Nations' Charter, on 
which depends the very existence and the future of the Organization, _even 
though by that sacrifice we might reach a more simple solution of this or 
that current problem. 
In this connection, ... I would like to invite your attention to a very dan• 
gerous tendency which can be seen throughout the written replies of some 
governments and also the statements of the representatives which have t,een 
made in this Hall. 

This tendency consists of opposing the so-called effecti veness of the 1/nit: 
Nations to the provisions of its Charter. Roughly speaking, acc0rd'"f the 
this conception, it is necessary to strive for the so-called effective~ess O ord­
United Nations, disregarding the provisions of the Charter and in ace 
ance with the principle "The end justifies the means." ua8J 

f that is u The above-mentioned tendency emanates from a concep ion ain fea-
called "realistic." This so-called realistic conception reflects the rnrovide a 
tures of the "position of strength" policy and it is an attempt to P 
theoretical justification of that policy. . . . full 

1. • onception is I would like to state that the above-mentioned rea 1st1c c anifes 
a nihilistic attitude to the international law and in its ext~e~e ':y and 
regards international law as a legal "straight-jacket" for dip orna 
to remove this legal straight-jacket. ... 
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The opposing of the effectiveness of the United Nations Organization to the 
observance of the principles of the United Nations Charter is legally ground­
less and dangerous.39 

The States advocating the affirmative position seemed content not to con­
sider these related issues to the depth they were pursued by the Soviet Union. 
As Sir Reginald Manningham-Buller noted: 

The validity of the relevant Security Council and General Assembly resolu­
tions authorizing the UNEF and the Congo operations is not in terms sub­
mitted to the Court. However, if and so far as the answers to the question 
referred to it by the General Assembly may depend on the validity of those 
resolutions, the British Government would support their validity on the 
assumptions and to the extent that (i) they were within the purposes of the 
United Nations as expressed in the Charter and (ii) they required the con­
sent of the governments concerned.40 

The U.S. position was similar although somewhat stronger. 

How can the main purpose of the Organization, the maintenance of inter­
national peace and security, be regarded as an "extraordinary" activity? The 
Security Council has no budgetary or fiscal competence nor can it be said 
to have exclusive competence in peace actions. The expenses were authorized 
in a correct procedural manner, with the assent of a two-thirds majority of 
member States, and could not be ultra-vires. 41 

In considering this argument, the Court challenged the basic concept upon 
which the argument of the Soviet Union rested - their interpretation of the 
~ords "primary responsibility" in Article 24 to give the Security Council exclu­
sive authority in all matters related to international peace and security. Noting 
the wording of Article 24: 

Art. 24.: In order to insure prompt and efficient action by the United 
Nations, its Members confer on the Security Council the primary responsi­
bility for the maintenance of international peace and security ... 42 

The Court declared that: 

The responsibility conferred is "primary" and not exclusive . . . "in order !~- ensure the prompt and effective action [of the United Nations] ... " To 
ex\e~ct, it is the Security Council which is given a power to impose an 
m P ~•t obligation of compliance if for example it issues an order or com­
w~~ h to an ag~ressor under Chapter VII. It is only the Security Council 

I c can require enforcement by coercive action against an aggressor. 43 

n stiPPort of th' 
is contention, the Court further stated: 

The Charter k • 
is also t' b ma es it abundantly clear, however, that the General Assembly 

0 
e concerned with the international peace and security. Article 14 -­:at o 

tO 1{
31 Proceed; 

•• lb•:·· Abram cg~, Prof. Tunkin, p, 350. 
u lJ 1 •· Sir Bull ayes, p . 186. 

o·• . Charter er, IJ. 224. 
P. C;1 O . Article 24 para J 

·• Pinion, p . 163 _ • • 
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authorizes the General Assembly to "recommend measures for the peaceful 
adjustment of any situation, regardless of origin, which it deems likely to 
impair the general welfare or friendly relations among nations, including 
situations resulting from a violation of the provisions of the present Charter 
setting forth the purposes and principles of the United Nations." The word 
"measures" implies some kind of action, and the only limitation which 
Article 14 imposes on the General Assembly is the restriction found in 
Article 12, namely, that the Assembly should not recommend measures while 
the Security Council is dealing with the same matter unless the Council 
requests it to do so. Thus while it is the Security Council which, exclusively, 
may order coercive action, the function and powers conferred by the Charter 
on the General Assembly are not confined to discussion, consideration, the 
initiation of studies, the making or recommendations; they are not merely 
ortatory.44 

Continuing with the right of the General Assembly to take "action," the 
Court noted the enforcement powers already solely within the jurisdiction of 
the General Assembly by Article 18 in relation to Articles 5 and 6. The Court 
cited the specifics of the expulsion of Members and the supervision of the rights 
and privileges of Membership as well as the all encompassing term "budgetary 
questions" and noted that in these matters the General Assembly has the sole 
power of enforcement subject to the recommendations which the Security 
Council might provide. But the Court went a bit further and seemed to note 
that this strict delineation of power to the point of inter-organ rivalry is foolish 
when it noted: " ... but there is a close collaboration between the two organs 
[in these matters]." 45 It chose instead to cite the higher motives for which the 
United Nations was formed and to which the organs are supposedly working 
together toward. Viewed in this respect, the opinion of the Court goes beyond 
a mere interpretation of the words of the Charter to what is perhaps a more 
important interpretation of the goals and ideals of the Charter and the fea i­
bility of achieving them. 

This particular portion of the opinion has been the subject of intense 
discussion, pro and con, since it was handed down by the Court. The reason 
for the interest is obvious, the ramifications of this portion are tremendous for 
the future of the United Nations. First by its interpretation of "primary resp;r 
sibility," the Court gave legal sanction to the incursion of the Genera! Assem Y 
into the areas of the maintenance of international peace and security. It ga W: 
validity to the "actions" the General Assembly might take - ranging from arly 
stationing of an observer force, which the General Assembly had d?~e as~ the 
as 1949, to operations the size of the Congo operation. The validity 0

85 111 
General Assembly to take such "action" necessarily meant that ther~ wucb 1 
inherent duty among the Members to bear the financial burden_s O ~e bal 
valid act of the General Assembly. Inherent in this opi~ion_ also, 15h:

0aeneral 
of an implied sanction for the Uniting for Peace Resolution 10 tht I ternati 
Assembly is permitted to take "action" for the maintenance O in 

44 Jbid., p. 163. 
45 Jbid., p. 163. 
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peace and security. However, the fact that the Court notes that enforcement 
power lies solely within the realm of the Security Council and not the General 
Assembly would seem to imply a strong challenge to the legality of the resolu­
tion. But Uniting for Peace was not the subject of the opinion, and peripheral 
comments may shed more darkness than light on the question. 

Second, the Court established in the General Assembly supremacy over 
the control of the U.N. budget-administrative, operational and regular budget 
expenses and the costs of United Nations peace-keeping forces combined. The 
important power of the purse was vested in the hands of the General Assembly 
for all U.N. expenses, revenues, apportionments, etc. In these two conclusions 
alone, the Court has strengthened and advanced the importance and the pres­
tige of the General Assembly to the benefit not necessarily of the General 
Assembly at the derision of the Security Council , but to the benefit of the 
goals and the purposes of the United Nations for the benefit of all members 
of the world community. The cumulative effect of these two interpretations 
was to enhance what Justice Spender termed "the institutional effectiveness of 
the United Nations as an international organization and the viability of the 
Charter as a flexible legal document in a politically changing environment. 

Carrying the analysis of Article 17 and the Charter as a whole further, 
the Court considered the restrictive nature of Article 11 (2), that ". . . Any 
such question on which action is necessary shall be referred to the Security 
Council by the General Assembly either before or after discussion." To this, 
the Court said: 

The Court considers that the kind of action referred to in Article 11, para­
graph 2, is coercive or enforcement action. This paragraph, which applies 
not to merely general questions relating to peace and security, but also to 
specific cases brought before the General Assembly ... under Article 35 . . .. 
The word "action" must mean such action as is solely within the province 
of the Security Council. 

Th_e practice of the Organization throughout its history bears out the fore­
going elucidation of the term "action" in ... Article 11 (2). Whether the 
General Assembly proceeds under Article 11 or under Article 14, the imple­
:entation of its recommendations for setting up commissions or other 

od_ies mvolves organizational activity - action - in connection with the 
maintenance of international peace and security. Such implementation is a 
normal feature of the functioning of the United Nations.46 

Th·. 
1 rm "aist' 15 

,~ vital element, for if one can accept this interpretation of the 
the enti~ ion and the extent of involvement that it entails, one can accept 
e tent 0t t~at~re of the Opinion, for herein lies the crucial question of the 
the Court d'~ involvement of the General Assembly in world conflicts. While 

re \\ithi 
1 

~ot seek to accurately define exactly what operations and actions 
tting the~ t e au_th~rity of the General Assembly, it did limit them by 

pwarct limit of their involvement - the enforcement and coercive 

"Ibid 
• PP. 164-165. 
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action with is reserved solely to the discretion of the Security Council. How­
ever, the Court left open who shall determine if a particular action is enforce­
ment or coercive or within the bounds of the function of the General Assem­
bly, leaving this issue, quite wisely I think, to the political negotiations and 
circumstances of each immediate crisis rather than mandating a rule which 
itself might prove dilatory and superfluous to the maintenance of international 
peace and security - the purpose of the entire operation. 

Justices Quintana, Koretsky and Rivero, however all disagreed with the 
distinction drawn by the majority. For them, the distinction between the types 
of operations was much too subtle and vague to be effective. As Justice Koret­
sky noted: how is the operation in the Congo different from that in Korea? 
Justice Quintana also pursued a similar line of reasoning in his dissenting 
opinion and questioned in detail who should arbitrate jurisdictional disputes 
over enforcement operations. Each Justice then proceeded to restate their 
separate beliefs that authority for such enforcement operations lies not in the 
General Assembly, but in the Security Council alone. They interpreted the 
Charter as mandating to the General Assembly only the power to discuss and 
to recommend, and not to act under any circumstances. 

After reading the differing opinions, one tends to get an immediate 
impression that the majority is perhaps too idealistic in striving for the goals 
of the Organization and the prevention of all future wars and the other pur­
poses of the UN. However, it is necessary, I believe, to reali ze the context 
within which the Court was operating, for then, the Court appears to be 
tempering its legal reasoning with political reality. Faced with the imminent 
bankruptcy of the United Nations and the internal power struggle between 
the respective power blocs which became delineated between the Security 
Council and the General Assembly, the Court fou nd itself in the position of 
having to issue an opinion which was first legally proper, and second _and 
equally important, one which would be acceptable to the United Nations 
(recalling that the Soviet bloc had already announced its intention _not.to be 
bound by the decision of the Court), as well as attempting to maintain the 
prestige and legal integrity of the Court. In this sense, the Court is _a~ute!)' 
aware of the political realities of the world and in reaching its d_ecision 
trying to balance them while retaining the legal integrity and effectivene 
the Court. 

In considering the decision in this light, the majority ~pinit·defiae 
though they rely on general terms and do not clearly an~ s~ecificalJ I need 
some of their terms, is actually a carefully designed and intricately ~ ~ die 
frame which serves to further the Organization as a whole _by accepU~Ofl 
political reality of the power struggle and the need for effecti ve U a~i 
global disputes while specifically setting the limits of thi s ~dvance, ~ ion 
that to be decided in the political realm of the UN in _which t; .0 P;0 
be given force if it is to be useful and, quite literally, if the I h 

1
!orld. 

as an impartial juridicial source for the gover~ments of 
1
l
1 

e accurate 
throughout all of this balancing, the Court provides a lega Y 
acceptable opinion of the question at hand. t' n th 

• t f conten io , 
Turning to Article 43 as one of the last poin s 0 
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dealt with the claim that the Security Council, being responsible for inter­
national peace and security and the special agreements related thereto, was 
responsible also for the financial obligations, or at least for arranging the 
financing, incurred by all peace-keeping operations. This derogated directly 
from Article 17 under which the General Assembly functioned and sought to 
prescribe a degree of financial control and therefore actual control over peace­
keeping forces to the Security Council where the veto still prevailed. The 
Court seemed to deal with this contention somewhat out-of-hand by noting 
that O.N.U.C. and U.N.E.F. were not enforcement actions per se and were 
therefore not subject to any of the Chapter VII restrictions and limitations, 
including Article 43. But conceeding that even if Article 43 did apply to the 
expenses in question, the Court stated that it could not accept a limiting view 
of the article, or for that matter of any article of the Charter. For as the Court 
noted, it was entirely possible for the Security Council to have the General 
Assembly carry out this function at its behest through the General Assembly's 
apportionment power, and in accordance with Article 29 of the Charter. 
Indeed, as the Court noted, if one of the parties to a dispute wishes the finan­
cial cost borne by all of the members of the UN for whatever reason, it would 
be virtually impossible for the Security Council to achieve because of their 
lack of authority in this general budgetary aspect. This function is reserved 
in the Charter, as we have just proven, solely to the General Assembly. Thus, 
even if Article 43 were applicable, such a limited interpretation as that pro­
posed by the Soviet Union was unacceptable to the Court in light of the 
realities and legalities of the distribution of powers within the United Nations 
under the Charter . 

. After having finally dismisssed all of the objecting arguments and finally 
havmg established a criteria for the expenses of the Organization, the Court 
then tumed to consider the U.N.E.F. and O.N.U.C. costs as expenses of the 
Or~anization within the meaning of Article 17 ( 2). The Court established 
therr purpose for the examination by stating that: 

In determining whether the actual expenditures authorized constitute "ex­
:nses of the Organization within the meaning of Article 17, paragraph 2 of 

e <;harter," the Court agrees that such expenditures must be tested by their 
relattonship to the purposes of the United Nations in the sense that if an 
:pendi_ture were made for a purpose which is not one of the purposes of 
za~~~'.t~~. Nations, it could not be considered an "expense of the Organi-

~~ P~mary place ascribed to international peace and security is natural, 
men~ t t fulfillfl1:ent of the other purposes will be dependent upon the attain­
nor tho that basic condition. The purposes are broad indeed, but neither they 
entrUs~e~ower confe~Te~ to effectuate them are unlimited. Save as they have 
Membe ;he Orgamzation with the attainment of these common ends, the 
takes a:f tates ~etain their freedom of action. But when the Organization 
f_ulfillrnen'i°~f which warrants the assertion that it was_ a~propriate for the 
lion is that one 0! th~ stated purposes of the Orgamzat1on, the presump-

-- such action 1s not ultra vires the Organization.47 

Ibid 
·• PP. 167-168. 
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There is special significance in this statement by the Court in that it 
modifies one of the premises established by the Court in the Lotus case.47a In 
that case, the Court pronounced that rules of law which are binding on States 
must emanate from their own free will and in accordance with their own 
sovereign intentions. Therefore restrictions upon independent States cannot be 
assumed. However, here, the Court is stating that the explicit provisions of the 
Charter may bind States to common purposes. These two principles are not 
altogether removed from one another in that the States which have signed the 
U.N. Charter have signed the document of their own free will and have in 
effect agreed to be bound by the Charter as an international treaty. Still, the 
concept that a State may be bound to support one of a number of broad pur­
poses of the Organization represents a step forward from the original Lotus 
decision. While many might argue that it represents a step in the direction of 
a world government by abridging the sovereignty of the Member States, on a 
more conventional scale, it represents the acceptance of the United Nations as 
an international organization by the members, and as a personality in world 
affairs which may bind all Member States regardless of their particular political 
persuasion or involvement in the world situation. 

There is another interesting aspect which this interpretation by the Court 
provides. This particular opinion negates the possibility of demands for resti­
tution, etc. should the Uniting for Peace Resolution specifically, but also 
applying to the basis for any other peace-keeping operation, be declared in 
and of itself ultra vires or for some reason non-functional in the light of the 
Charter. If Uniting for Peace was declared to be ultra vires at some future 
point, then it is quite conceivable that those States which contributed money 
and resources to operations such as U.N.E.F. might well expect some sort of 
reimbursement. The decision here, negates that possibility in that the action 
was undertaken to achieve one of the prime purposes of the Organizatio?, 
the maintenance of international peace and security, and being done for t~t 
purpose, it cannot be ultra vires, and therefore the expenditures were vahd 
and non-refundable. . 

As if to answer an anticipated question the Court fu rther briefly eluet­
dated on this point, but did not venture to g~ too far with the matter in th: 
it was not directly related to the certain expenses quesion at hand. Th~ ~out 
noted that an action might, be "within the purposes of the ~N, carne : 
'in a manner not in conformity with the division of functions among 
several organs which the Charter prescribes" and still be inter vires as far 
the United Nations was concerned. 

. • I as a matter If the action was taken by the wrong organ, 1t was 1rregu ar h xpe 
that internal structure, but this would not necessarily mean t~at tie :d intd"' 
incurred were not an expense of the Organization. Both nationa :litic rOI,'/ 
national law contemplate cases in which the body corporate 0

: 8 P 
be bound, as to third parties, by an ultra vires act of an agent. . 

While the Court was careful to note that on this question of ultra 

47a The S.S. "Lotus" (France v. Turkey) Permanent Court of 
P.C.I.J .. Ser. A, No. 10, 2 Hudson, World Court Reports 20 (1935) . 

48 /bid., p. 168. 
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it was venturing to explain its reasoning rather than to issue a definitive state­
ment of international law, the point of the reasoning is not lost. The Court is 
clearly giving primary import to the purposes of the Organization in deter­
mining the validity of financial questions rather than to more narrow concerns 
such as the exact delineation of power, etc. 

The Court lastly proceeded to relate O.N.U.C. and U.N.E.F. to the 
"purpose of the Organization" criteria it had established to test if indeed these 
two operational expenses can be considered as expenses of the Organization. 
First considering U.N.E.F., the Court noted that it was a creation of the 
General Assembly (however, their previous statement relating to the proper 
organ function seems to end any challenge to this point) and was created 
without dissent, and at the invitation of several of the participants. The pur­
pose of U.N.E.F. was to promote and to maintain peace and security in the 
area. The duties envisioned for the Force at its creation were noncoercive. 
From this data, as well as the statements and the written submissions of the 
Secretary-General as to the purpose of the operation, the Court had no diffi­
culty in deducing that U.N.E.F. was not an enforcement operation and was 
therefore not subject to Chapter VII of the Charter. 

The Court also apparently did not have difficulty with the fact that 
U.N.E.F. was financed from a special ad hoc account, ruling that this did not 
imply an obligation separate from the regular budget and from the assessment 
principle. The Court thus stated definitively that U.N.E.F. expenses were and 
had been from their initial occurrence, expenses of the Organization within 
the meaning of Article 17, paragraph 2. 

The peculiarities of the O.N.U.C. financing also did not seem to bother 
the _Court. They noted the initial Security Council authorization for the force, 
agam a matter which had no dissent. They rejected a claim by the Soviet 
Uni~n. again that although there was proper authorization, the execution and 
administration of the operation had violated the Security Council mandate 
a;d that the Secretary-General had exceeded his authority in his conduct of 
t t opcra_tion. The Court cited Article 29 and 98 of the Charter in support 
0 authonty of the Secretary-General to act in favor of the Security Council, 
~~~; t~e Council has designated to him that responsibility. Any disagreement 

1 
, ~ e conduct of the operation was inherently a political matter which it 

pe~e the Court well to remain out of. Indeed, if dissatisfaction with the 
dateorma

1
nce of _the Secretary-General was widespread, the original man­

The ~iu d be withdrawn, revesting authority in the Security Council itself. 
r lion se~~e of a consensus to do this however indicated a political dissatis-

T 
w ich the Court avoided 

he C h • 
not a ourt ad a somewhat more difficult time in declaring that O.N.U.C. 

ir re pen t~nforcement action, as several of the dissenting Justices noted in 
C IVe • • 

armed f opinions. The Court declared that O.N.U.C. did not represent 
hi h term~~ceh but ~ather relied on the definition of the Secretary-General 

a tate ex t ~ ac~ion "an action of the Member States coming to the aid 
, but ratphenencmg internal turmoil. It was not an action between two 

< er an r . a military a 
1
. ac ion internal to one State." Agreeing that O.N.U.C. was 

• . c ion ag • 
llhin the real amst another State, the Court held that O.N.U.C. was 

m of the powers and functions of the Security Council. 
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On the question of the financing of O.N.U.C. which it will be recalled 
contained the progressively weaker worded resolutions disclaiming the obliga­
tory nature of the expenses, the Court refused to consider the number of 
resolutions before them and instead argued that the specific wording of the 
financing resolutions was not appropriate for the I.C.J. to consider. Rather, 
the Court relied on the different scales of assessment which were established 
and the different basis for apportionment which were developed for each 
resolution. From this, the Court was able to conclude that the expenses of 
O.N.U.C. were definitely within the realm of Article 17. 

Thus the Court returned an opinion which served to further the devel­
opment of the Organization, resolve the present legal question before the 
Court, and establish a foundation for future decisions to expand upon. The 
opinion of the Court was in many ways imperfect,-for example, often creat­
ing more questions than it answered, as in matter concerning the purposes 
of the Organization and expenditures the Court did not consider who shall 
determine the extent of conformity to the purpose of the Organization, what 
shall occur if an act is found to be ultra vires in part, etc. While several of 
the individual Justices did consider these and a number of different related 
questions, such as the authority to mandate payment for the provisions of a 
non-binding recommendation or resolution, the definition of majority and con­
sensus in determining financial liability, the responsibility of States who vote 
against funded operations in making payments to finance that operation, etc., 
and these provide for interesting analysis and debate, the larger impact was 
made by the majority opinion, and for that reason, this consideration will 
confine itself to that opinion only. Yet for its weakest moments, the opinion 
is a strong legal argument with well-conceived reasoning and legal interpre­
tation. In countering the argument for a restrictive interpretation of the terms 
in Article 17, the opinion is also strong, demonstrating good legal reasoning. 
In the matters of the relation of the Security Council and the General Assem· 
bly, the Court provides a clear, logical reasoning for its determination. d 

In general, this advisory opinion of the Court was well_-reasoned 3':,, 
sound. In those areas where the Opinion was vague or uncertam, a degr~ 
benefit seems to have been derived in that the opinion retained its pohttcal 
viability without losing any of its legal character. . cl-

But the Opinion itself did not end the matter of peace-keepmg::: 
ing. When the Opinion was presented to the General Assembly, the. ~ 
Union moved that the body merely take note of the opinion (a defimt~ 
to the prestige of the Court). The vast majority of the General As~ed 
however, disagreed with the Soviet position and the opi?ion was acc~pJu 
a large majority. But an advisory opinion of the Internat10nal Co_urt O on 
carries no enforcement provision, other than perhaps the rehanc~en 
prestige and judicial authority of the Court to persuade a~herence. The 
opinion was returned, the U.N. was still in financial diffi~ulty. co er 
million bond issue which the U.N. had floated was n_ot. sufficie~~:Obond • 
mounting cost of doing business. In addition, subscnptions to till • 
had not been borne as evenly as had been hoped, and there s 
substantial amount of unsold notes. . on 

The opinion of the Court did seem to have some beanng 
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the unpaid members. Liabilities which had been mounting for years began 
to be repa.id to the Organization by many of the smaller States. However, the 
Soviet Union adamantly refused to pay any portion of the cost of the peace­
keeping operations. Thus in 1963, when the Soviet Union fell more than two 
years behind in the payment of its assessment, a move was begun to institute 
action under Article 19 of the Charter. (It should be remembered that the 
incident which initially triggered the bringing of the case to the I.C.J. was the 
question over whether Article 19 could be used.) Article 19 had never been 
invoked in the history of the U.N.-there was one incident in 1961 when 
Haiti fell more than two years behind; however her envoy to the U.N. did not 
appear to claim his seat and to vote until some of the debt had been paid. 
The political maneuvers which were involved in this U.S.-U.S.S.R. show­
down have been well documented. For a moment, however, I would like to 
consider the matter which was the center of so much controversy during this 
time-the procedure for the removal occassioned by Article 19. 

The Soviet Union claimed that a 2/ 3 vote was necessary to remove her 
vote in the General Assembly. The U.S. for the most part argued that a mere 
declaration from the President of the Assembly was sufficient to strip Russia 
of her voting privilege. This issue was never fully resolved, even after the 
controversy was ended. But a reference to the San Francisco Conference 
reveals that initially in Article 18-the article which mandates a 2/3 voting 
procedure-a provision had been included requiring such a vote for the 
expulsion of a member and for the removal of voting privileges. In the devel­
opment of the Article, it was agreed that a simple majority would be sufficient 
to remove a voting privilege. The change, which had interesting ramifications 
because of translational difficulties, was accomplished and the provision for 
the 2/ 3 vote was deleted. Thus a simple majority vote of the General As-
cmbly would have been sufficient to have removed Russia's vote according to 

the clearly expressed intention of the framers of the Charter. 

1 
What does the future hold for the financing? The question is difficult 

~ answer. All peace-keeping operations after O.N.U.C. and U.N.E.F. have 
ti en :nanced through voluntary contributions or through special contribu­
tho~ Y the States directly involved in the conflict. Thus the question which 

•--atened to -1 1• . been qui e 1terally destroy the U.N. m the 1960's has never really 
been :nswered, perhaps because the basic underlying questions have never 

Kor:!\:r~d. It has merely been allayed. Given another U.N. action such 
• i wh· h hich would require general support, one can only assume that the 

ery di~ developed in the 60's would reappear in the 70's, with perhaps 
n be nerent outcome. Indeed, a Uniting for Peace type of action may not 

ltion s·ecessary given the disenchantment of the U.S. with the United 
• ince the U S . untarv P • • consistently makes the largest general voluntary and 

Id develiace-keeping contributions to the Organization, a severe crisis 
In closi~g ~-rely because the U.S. decided not to contribute . 

. the financial 18 _P~per, I am reminded of what was said in the beginning­
In retrospcnsis w_as actually a crisis over the role of the U.N. in world 

he~ the rne~~t, th1s appears even more true. The financial crisis will 
n 1ble Part t states-all member states-decide that the U.N. is an 

0 
lllternational relations and agree to financially support 
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it as such. Until that time, the Organization will have to "pinch pennies" be­
cause financial help will not be forthcoming until that time. 

APPENDIX I 
Number 1 

The Countries were: Australia, Bulgaria, Byelorussia Soviet Socialist 
Republic, Canada, Czechoslavakia, Denmark, France, Ireland, Italy, Japan, 
Netherlands, Portugal, Rumania, South Africa, Spain, Ukranian Soviet So­
cialist Republic, Union of Soviet Socialist Republic, United Kingdom of 
Great Britain and Northern Ireland, United States of America, and Upper 
Volta. 

Mexico, the Philippines, and Poland referred the I.C.J. 'to their General 
Assembly arguments. 

Number2 

These were: Canada, represented by M. Marcel Cadieux; the Nether­
lands, represented by Professor W. Riphagen; Italy, represented by M. Ri­
cardo Monaco; The U.K. of G.B. represented by the Right Honorable Sir 
Reginald Manningham-Buller, Q.C.; Norway, represented by Mr. Jens 
Eversen; Australia, represented by Sir Kenneth O'Caoimki, S.C.; U.S.S.R., 
represented by Professor G. I. Tuskin; and the United States, represented by 
Abram Chayas. 

Number3 
Article 17 
1. The General Assembly shall consider and approve the budget of the Or­

ganization. 
2. The expenses of the Organization shall be borne by the Members a 

apportioned by the General Assembly. . d 
3. The General Assembly shall consider and approve any financial ~~ 

budgetary arrangements with specialized agencies referred to in ".'~~ 
57 and shall examine the administrative budgets of such speciah 
agencies with a view to making recommendations to the agencies con· 
cerned. 

Number 4 

A~ckl9 t 
A Member of the United Nations which is in arrears in the pay;e~en­

its financial contributions to the Organization shall have no vote in t :unt 
eral Assembly if the amount of its arrears equals or exceeds th~;'n Gen ral 
the contribution due from it for the preceeding two full years •. fi ed that the 

'f • • sat1s e Assembly may, nevertheless permit a Member to vote 1 11 is ber. 
failure to pay is due to conditions beyond the control of the Mem 

Number 5 h 
·1able throug 

Income from other sources include funds made av~i e and in 
• • ntal incom ous Member related general mcome sources, 1.e., re 
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revenues, the sale of U.N. postage stamps, U.N. publications, services to 
headquarters vi'sits as in New York and Geneva, etc. 

As the revenue from these sources increase, in relation to the aggregate 
U.N. budget, the amount, though not the percentage of each Member's 
assessed contribution to the General Budget is decreased. However, assess­
ments still provide the vast majority of funds-over 70% of budget of the 
Organization. 

U.N.E.F. Forces 
Country 

Brazil 
Denmark 
Canada 
India 
Norway 
Sweden 
Yogoslavia 

Largest cash contributors: 

APPENDIX II 

US-$23 million 
UK 2.5 million 
Fra. .4 million. 

Men & Officers 

630 
562 
945 

1,249 
613 
424 
710 

5,133 

-John Stoessinger. Financing the United Nations System (Washington, D.C.: The 
Brookings Institution, 1964), p. 111-2. 

0 .N.U.C. Forces 

staff combat air admin. 
Co1111try person. troops person. person. Total 

Argentina 2 48 50 
Austria 1 46 47 Brazil 
Canada 2 2 

Congo (L) 16 19 273 308 

Denmark 616 616 

Ethiopia 7 5 87 99 
Ghana 11 2,982 46 3,039 
India 704 704 
Ireland 77 4,618 112 928 5,735 
Italy 43 690 5 738 
Liberia 2 8 58 68 
Malaya 4 240 

' therlands 8 236 1,620 
•gcria 1 1,612 6 
Orv.ay 20 5 1,734 

pa\istan 10 1,714 149 
rra Leone 40 78 61 698 
eden 122 658 122 T11n· ia 117 651 200 84 952 

2 1,044 1,046 

Contributors: 
371 14,989 1,181 1,542 17,973 

US-$10.3 million USSR 
•52 million. [Ibid., ~- 120.]' 

1.5 million, Canada-.65 million, UK-
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APPENDIX III 

The Polish position: 

[Vol. X, No. 2 

It is self-evident that the cost of freeing the Canal, which has been im­
mobilized by the British-French attack, as well as the other expenses linked 
with the return of the Near Eastern situation to normal, cannot be borne by 
all the Members of the United Nations, but must be borne by the Govern­
ments which committed the aggression. (Per Poland, GAOR, 11th sess., 
592nd plen. metg., para. 81.) 

The Byelorussian SSR position: 

The delegation of the Byelorussian SSR yesterday voted against the 
draft resolution proposed by the Secretary-General for the allocation of a 
pleminary sum of $10 million for the maintenance of the United Nations 
Emergency Force. We consider that the United Kingdom, France and Israel, 
which perpetrated the aggression against Egypt, should bear the burden of 
any expenses arising from the maintenance of the Force. (Ibid. , 597th mtg., 
para 32.) 

The Soviet position: 

These States are aware that the establishment of a United Nations Emer­
gency Force resulted from the armed attack of the United Kingdom, France 
and Israel on Egypt and consider that it would therefore be reasonable and 
fair if the cost of maintaining the Force were borne by the States responsible 
for the aggression. Such a method of financing the cost would correspond to 
one of the basic and most important principles on contemporary international 
law, under which a State that has committed aggression must bear both ma­
terial and political responsibility for it. 

It is therefore entirely legitimate that a number of the Member Stat 
have announced that in principle they refuse to make any contribution _to­
wards financing the United Nations Emergency Force and at the same tune 
that some other States, as the Secretary-General poin ts out in his report. 
have declared that they cannot make any voluntary contri butions tow~rd ::: 
expenses of the Force .... The Soviet delegation considers that to rehcve di­
United Kingdom, France and Israel of material responsibility for the expen a­
ture arising out of their aggression against Egypt, including the cost of ~~ 
taining the United Nations Emergency Force, and to place this respon 1 1 

on the shoulders of other States which resisted that aggression and themu]d 
suffered losses from the prolonged obstruction of the Suez Canal: w_o 1 incompatible with elementary concepts of fairness and with the pnncip 
which the United Nations is based. (GAOR, 12th sess., 720 mtg., 
137-9.) 

APPENDIX IV 
• three poin 

68. Our position may be summed up by the followmg in ti 
are in favour of the maintenance of the Emergency Fore~ t ~~e e 
which is necessary for peace in the Middle East and as a basis or 
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of a permanent instrument of military action by the United Nations; we recog­
nize the political expediency and the principle of equity which make it neces­
sary for all Member States to contribute to the maintenance of the Force; we 
cannot, however, regard as either just or equitable an assessment system 
according to which the financial contributions to be made by Member States 
are in proportion to their contributions to the regular administrative budget 
of the United Nations. 

69. Our arguments in support of the latter objection may be briefly 
stated as follows. 

70. In the first place, we consider that, in the case of the Middle East, 
the Emergency Force became necessary owing to the individual action of cer­
tain Powers which, in our opinion, thus became primarily responsible for the 
crisis which compelled the United Nations to set up the Emergency Force. 
We consider also that this responsibility cannot and should not be limited to 
political matters, but must inevitably include financial liability. 

71. Secondly, we believe that peace is a universal responsibility and that 
stability in the Middle East must therefore be a matter of international con­
cern. Apart from these general interests, however, we also believe that there 
are material interests, which affect certain Powers and certain European and 
Asian geographical areas much more directly than others. I must point out 
that these material interests cannot fail to exercise an influence on the ques­
tion of stability in the Middle East. 

72. Thirdly, we consider that not only the nations outside these regions, 
but more particularly the peoples of the area, have a more direct responsi­
bility, owing to the tensions and instability prevailing among them, and that a 
rno_re determined effort on the part of these peoples would decrease the risks 
wh~ch have made it necessary to establish and maintain the Emergency Force. 
This responsibility of causality and this direct interest in survival should entail 
not only political, but also financial responsibility. 
b' . ?3. Fourthly, Article 24 of the Charter establishes the primary responsi-

ihty _ of the members of the Security Council for the maintenance of peace 
and, m our opinion, this responsibility rests with the five great Powers who are 
f~r~an_ent me~bers and have the privilege of the veto, so often attacked by 
th atin American countries. We firmly believe that the greater the privilege, 
J>Olit!!rerer the responsibility, and that this responsibility is not limited to 
cffor:ca_ ;atters. Our congratulations are due to the United States for the 
tar con:~b as_ made through voluntary contributions, over and above its regu-

ntribur ution. We regret that another great Power has refused to make any 
inally ;n whatsoever, and hope that this will be remedied in the future. 

ter'effirt~re surprised that two other great countries have not made a 
74. Fifth! 

onect in -~{- we know that the defence budgets of the great Powers are 
reat p mi ions; that is not the case of the countries in my region. For 

financial otwers, the contribution to the Emergency Force is but a drop in 
r orrent of th • ·1· o the Unit d . e,r m~ 1tary appropriations; but for the small coun-
a i wha/th Nations, the mcrease of their contribution by 50 per cent­

e effort demanded of us amounts to-entails extraordinary 
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sacrifices. We realize that this effort must be international and we therefore 
do not refuse to contribute, but we should like to do so on a more equitable 
basis. 

75. Sixthly, the financial sacrifice of the more highly developed countries 
would mean one more tax for their citizens and one luxury the less in their 
daily life; for the less-developed countries, however, where the level of living 
is very low and where constant effort is exerted to raise this level inch by inch, 
against tremendous odds, the financial sacrifice asked of us does indeed mean 
one more tax, but not one luxury the less. It means that we would have to 
dispense with something vitally necessary, some remedy for the ills that 
oppress our peoples. It would not be amiss to point out to public opinion out­
side this assembly hall that a Latin American citizen pays more to the United 
Nations than a citizen of the United States of America; and it is in this pro­
portion that we are asked to contribute to the Emergency Force. We quite 
realize that the voluntary contributions of the United States of America ex­
ceeded its regular contribution in 1957. Would that that example were fol­
lowed by other great Powers! 

76. Seventhly and finally, it should be borne in mind that the Emer­
gency Force paradoxically seems to relate to a permanent emergency and 
that, like so many other bodies established on a short-term basis by the United 
Nations, it shows every sign of continuing for years. 

77. It is painful to present all these arguments, but my Government has 
obligations to its own people. In speaking of financial matters, in which selfish 
interests always tend to appear, it is usually forgotten that questions relating 
to contributions must always be based on an inexorable principle of justice 
and equity. There is no modern country which does not realize that in con­
tributions justice lies in proportionality, but there seems to be a tendency at 
times to forget the criteria of judgement and the standards to which the pro­
portions must be adjusted. 

78. For these reasons, my delegation will be unable to support the ~~aft 
resolution (A / L.235 and Add. I) to which I have referred and, in explam~ng 
our position, I should like to submit my Government's formal reserva~•0 ~ 

with regard to any obligations to which this draft resolution may give rise if 11 

is adopted by the Assembly. I would also extend this reservation to the 
doubtful interpretation whereby a draft resolution such as that proposed m:Y 
be held to place obligations upon Member States under Article 19 of I e 
United Nations Charter. n 

79. I cannot and should not leave this rostrum without expressing 
Of 

. • 1 d rous effort o behalf of my Government our gratitude for the time y an gen~ d India. 
the Governments of Brazil, Canada, Colombia, Denmar~, Fmlan •

1 
acri· 

Indonesia, Norway, Sweden and Yugoslavia, countries which, at fea e our 
fice, have sent contingents to the United Nations ~mergency . ~r~upPort 
gratitude is also due to the United States for its exceptional financia 
(Ecuador, 11th sess., 721st meeting, para. 68-74.) . ·hich the 

• stances in \\ 32. My delegation considers that there are c1rcum ume finao-
l!nited Nati?1:s. ~oll~ctively an~ its ~embers i~divi~uallf mu~tu~\n thi par 
cial respons1b1hties m connection with a specific situation. 
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ticular instance, where the situation was brought about through the deliberate 
action of certain Member States, the Government of El Salvador can hardly 
be expected to agree to contribute in any way towards the costs of clearing 
the Suez Canal of the obstructions which prevent it from operating normally. 

33. It would like to refer in a general way to the theory of human re­
sponsibility. Within a given State, when an offence of any kind is committed, 
there is as we all know a twofold responsibility: criminal responsibility and 
civil responsibility. If we apply this to the case under discussion, we cannot 
but conclude that those responsible for the present situation in the Middle 
East should bear the responsibility for restoring the situation as it existed 
before the events which have taken place in Egypt since the end of last month. 
In any case, if there is to be any sharing of the costs involved in clearing the 
Suez Canal, then the users of the Canal, those who benefit from its use, should 
be the ones to bear the financial responsibility. 

34. I am certain, and I should like to state emphatically and very clearly, 
that neither the Executive nor the Legislative Assembly of my country could 
agree to endorse any legislation under which El Salvador would contribute 
to the costs involved in the clearing operations. I should like our position on 
the question to be perfectly clear, because the solemn responsibilty of the 
delegation of El Salvador towards the General Assembly is involved. This 
morning we learned that some countries are proposing to undertake the clear­
ing of the Suez Canal on their own account. If that is so, what I said is super­
fluous. However, in any event, I must state that my delegation is very much 
concerned with this aspect of the question and wishes to place on record that 
it could not endorse any resolution to such an effect. [Per El Salvador, GAOR, 
11th sess., 596th mtg.] 

APPENDIXV 

Several writers, most notably, Leo Gross, have criticized the U.N. for 
the t_ime lag between the incurrance of the expenses and the request for the 
opinion. Gross noted that: 

ideally it should have been, to the Court for an opinion before the first 
financial resolutions on UNEF and ONUC were adopted or immediately 
after they were adopted, or as soon as it was established that Members were 
~n arrears, there would not have been an impressive series of resolutions 
before the Court, but one or none. The question then would clearly have 
. e~n Whether the expenses which it was proposed to incur (sic), or which 
in act had been incurred on a provisional basis could be regarded legally as 
coming 'th' , 
1 wi m the budgetary powers of the Assembly under paragraphs 
ret 2, or both, of Article 17. The Court then would not have been able to 
G( on ~ string of resolutions and to attach probative value to them. (Lea 
Th ossA. Expenses of the United Nations For Peace-Keeping Operations: 

e dv1sory o · · f Orga . . pimon o the International Court of Justice," International 
nizations XVII, March 1963, p. 18. 

While thi • . 
article, used s po,~t 1~ _well taken, the Court, as Gross notes later in his 

sound Judicial reasoning in defining the basis of the question 
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and in utilizing ipse dixit of the General Assembly as supportative rather 
than as primary basis for its decision. 

While it may be argued that the Court was placed in a political situation 
such that a decision in the affirmative was inevitable, this reasoning over­
looks the independent nature of the Court and the sound legal reasoning 
presented in support of the decision. The decision of the Court was sup­
ported not only by an analysis of the meaning of the words as they appeared 
in the text, but also by an examination of the San Francisco proceedings 
and the intent of the entire Charter. For, as the Court so aptly noted in the 
Eastern Caribbean case: "The Court, being a Court of Justice, cannot, even 
in an advisory opinion, depart from the essential rules guiding their activity 
as a Court." (States of Eastern Caribbean, 23 July 1923, PCIJ, Series B, 
no. 5,p. 29) 

Thus the Court used the principles of law in the Certain Expenses case 
and disregarded the political overtones, although perhaps not completely, and 
handed down a judicially sound opinion. 

APPENDIX VI 

France and South Africa both carried their contention over the question 
before the Court to the point that they orally argued that the Court should 
refuse to respond to the Request of the General Assembly. They based their 
arguments on the grounds that 1) the ambiguous and equivocal nature of 
the question which made it impossible in their view to render a legal opinion; 
2) that any opinion would result in a de facto revision of the constitutional 
rules of the Charter and 3) that if any opinion was rendered, it should 
examine the reaison d'etre of the initial resolutions in relation to their con­
formity with the letter and spirit of the Charter before considering the ex­
penses incurred as a result of the resolutions. 

In answering this claim, the Court noted that it could only refuse to 
respond to such a request of the General Assembly on the basis of "com­
pelling reasons" which the majority of the Justices felt were absent here. The 
Court made it clear that they considered the case a matter of treaty interpre­
tation and noted that: 

It is true that most interpretation of the Charter of the United Nati?ns w;~ 
have political significance, great or small. In the nature of things, it couter r · 1 charac not be otherwise. The Court, however, cannot attribute a ?~ itica ely, 
to a request which invites it to undertake an essentially judicial task, narn 
the interpretation of a treaty provision ... (Opinion, p. 155.) 
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Global Reach: The Power of the Multinational Corporations. By Richard J. 
Barnet and Ronald E. Muller. (New York: Simon and Schuster, 1974. pp. 508. 
$11.95). 

In this volume, the authors-one a political scientist and the other an econo­
mist-present an incisive analysis of the multinational corporation. This new 
form of human organization is rapidly making claims on the future world 
order as a powerful competitor of the nation-state by the virtue of its plane­
tary enterprise. Various social scientists have only recently become cognizant 
of this new element in transnational intercourse operating largely beyond the 
realm of national control while exercising powerful influence on the world 
economy and, by extension, on political relations among nation-states. It is 
the possession of superior managerial skills, argue the authors, that the man­
agers of the multinational corporations can conceive of the world as an inte­
grated market place and begin to institute structures for the production of 
goods and services through modern systemized technology. They remain in­
creasingly oblivious of the national frontiers, all in search of the vast personal 
profits for the shareholders. 

Written in an easy narrative style, the book is perspicuous and illumi­
nating. The authors combine an artful description of the mysteries of the 
multinational corporations with a pungent analysis of the impact of these 
business enterprises on countries in which they operate in general, and on 
international trade and social change in particular. They reveal that many of 
the economic ills of the present-inflation, unemployment, ecological decay, 
and even deficits in the balance of payments-are largely the products of the 
unscrupulous activities of these monstrous organizations. The authors 
cogently show that the multinational corporations have their economic ten­
tacles around the globe so pervasively that they, in effect, control what people 
want, will have, and what prices will be paid. The global corporations are 
not purely economic organizations, but have, for all practical purposes, be­
~om~ private governments. They manipulate political processes and often 
. om_mate the conflict of national political life outright. But even more alarm­
mg is the cultivation of their own corporate loyalty and the dissemination of 
co~orate ideology which indirectly denigrates national governments as mech­
~n;~ms for assuring personal welfare, and enhances the image of the multi-
a tonal corporations as means for obtaining personal satisfaction. 

hav ~he authors contend, furthermore, that the multinational corporations 
arni een able to secure huge profits, and evade high taxes by moving large 
acco~nt~ of capital across national boundaries made possible through various 
are t~ting procedures. Many global firms operate out of tax havens, and 
of ~roref?re, beholden to no nation or society; and because of their control 
market ~ctive technology and finance capital, they shift production from one 
and ecoJo -~nothcr, leaving behind unemploymed workers, depleted resources 
llaJJv am ogical destruction. Through restrictive interconnections which essen­
thc ·worJ~unt to P?werful producers' cartels the global corporations dominate 

hivt rn P~oductive system to such an extent that the operation of a com­
ar et system is virtually destroyed-much to the detriment of the 
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consumer. This globalization of the means of production and distribution, 
controlled by a few giant enterprises, has brought about the structural trans­
formation of the world economy, and, the authors appropriately note, is 
undermining the sovereign power of the nation-state to maintain economic 
and political stability within its territory. Even the United States, the world's 
leading industrial country is not immune to the conditions of instability re­
sembling that of Latin America, characterized by inflationary recession, 
erratic mails, campus disorders, power failures, food shortages and bankrupt 
railroads. 

With the publication of this book, Barnet and Muller have kicked up a 
hornets nest which some will find fascinating as a study into the interstices 
of power, while others will be disturbed at the pessimism inherent in this 
work. In all honesty, however, recent revelations in connection with the 
Watergate episode have provided painful glimpses into the labyrinthine world 
of the multinational corporations. Actually this work demonstrates a remark­
able ability to discern the essence of a problem amid a plethora of obfuscat­
ing minutiae, to articulate it expressively and precisely, and to generalize 
from disparate occurences to a wider universe; and all this accompanied by 
a penchant for, and great skill at, thoroughness and poignant analysis. Through 
a level headed and balanced discussion the authors sought to bring clarity 
and order to one of the most controversial issues of our time. They have 
avoided the temptation to make evaluative judgments at critical junctures; 
instead, they have let the corporate officials tell the story in their own words. 

It may be a bit far-fetched for the authors to advance the argument that 
under the onslaught of the corporate power the nation-state is rapidly be­
coming obsolete. This may be a somewhat plausible position but governments 
-slow, cumbersome, and complicated-do require time before they mo~e 
against disruptive forces, especially when the sudden emergence of the m~ltt­
national corporations have caught the world by surprise. I t is also question­
able if global corporations can win the emotional loyalty and become symbols 
of attachment for people raised in diverse cultural settings, even if the con­
sumption ideology is extensively articulated. It is also likely that consumers 
may revolt at the gleamingly packeged standardized products, as it is ~appe?­
ing among some segments of the American society, or more overtly m Latin 
America, where foreign companies are targets of guerrilla attacks. . 

Moreover, despite general political weakness in developing countnl~:~ 
some governments are effectively challenging the hegemony of _t~e m;eir 
national corporations. These governments are capable of organizing tri 
own power base, as the authors correctly note, which the OPEC ct; en­
have demonstrated to the world. It seems that the writers: coloss~heir too 
chantment with national governments may be partly respons1ble f~r the e _ 
ready acceptance of the limitations of political systems in combating 
cessive power of the multinational corporations. meas--

Generally, in developing their major theme, the authors adotp:in tak­
ured and cautious stance, producing a profusion of data gleJne ngre ional 
ingly from such widely diverse sources as corporate reports an ~o ns are tbC 
hearings to demonstrate the proposition that "global corpora 10 
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first in history with the organization, technology, money and ideology to make 
a credible try at managing the world as an integrated unit." (p. 13). They 
provide ample documentation for many of their major points with research 
notes towards the end of the book consisting of some eighty-nine pages be­
sides the direct quotes from several corporate officials who are identified 
throughout the text. As a whole, the book is clearly aimed at the popular 
audience, and on occasion in dealing with the dilemma posed by the multi­
national corporations the authors seem almost too harsh in their examination, 
perhaps even sweeping in their indictment. But there is enough of substance 
in this volume to warrant serious attention by social scientists interested in 
understanding social and political ramification of the super-business enter­
prises on the changing structure of global power. In many ways this work 
is a timely addition to the growing literature on multinational corporations 
and, despite some shortcomings, this study will reward the careful reader 
with a staggering amount of information hitherto unavailable in such a syste­
matic form. 

GHULA M. HANIFF 

St. Cloud State University 

121 



TOWSON STATE JOURNAL OF INTERNATIONAL AFFAIRS [Vol. X, No. 2 

Charles A. Beard and American Foreign Policy. Thomas C. Kennedy. (The 
University Press of Florida, 1975. 199 pp. $8.50.) 

Soon after the eighteen nineties American foreign relationships completed 
a kind of transitional development which many at first did not comprehend, 
others severely criticized, some almost completely misjudged, and still others 
tried to ignore. In time, a growing number insisted that these new foreign 
relationships required new responsibilities of a moral as well as of a physical 
character that the nation, because of its Christian character, could not deny. 
Many also recognized that these new foreign relationships required a sub­
stantial remodeling and reorientation of several major American institutions, 
particularly the presidency and the Congress. 

At the start, certain American intellectual leaders were vigorous in their 
appraisal of these matters and have continued to keep their views at the 
center of a very stormy discussion. Among these intellectuals none provoked 
more thought and response than Charles Austin Beard (and his brilliant wife 
Mary). So imposing were his views that he still remains a volte force ( though 
he died in 1948) in any meaningful historiographical study of twentieth 
century American foreign policy. This worthy contribution by Thomas Ken­
nedy to the study of the historiographical importance of Beard is evidence 
of that. 

Much of what Kennedy writes about Beard is old hat but his study is 
unique because it is primarily oriented in historical theory and deals mostly 
with the philosophical basis of Beard's treatment of history, narrowing it 
down, of course, to the impact of American foreign relations. Along the way, 
Kennedy convincingly shows that Beard did not deviate appreciably from 
those philosophical principles he had advocated from the start of the century. 
Beard did amend his conclusions in the application of those principles as the 
nation passed from war to war and through other foreign crises. This was 
for one basic reason. Americans and their leaders, he insisted, were not of 
adequate moral and philosophical fiber to fulfill the kinds of commitments 
they had made. Consequently, Beard charged, advertently or inadverten~ly, 
much of the moral and humanitarian purpose of the nation's new foret~ 
relationships became undermined, such as the newly adopt~d course 0d 
American enlightened imperialism following the Spanish-Amencan war an 
finally the righteous reasons why America entered two world wars. Of course 
the forces of foreign evil collaborated with their American counterparts: 

But what was the alternative to this new course of American fot~ 
involvement about which Beard was now so critical? The making_ 0

. 1~ 
alternative by Beard and basing it upon acceptable philosophical pnncips 8 
are the main targets of Kennedy's analysis. As Beard, Kennedy notes, :~ag­
superior product of rugged American individualism and therefore an ~ernic 
onist of the formidable forces of nineteenth and twentieth century aci 
formalism and continued strains of nineteenth century isolationism, t:nded 
soon caught between two opposing forces that the twentiet~ centuryt·onali 111 

ak ·m . 1· vs mterna t to m e more and more dt cult to bear: nationa ism • . can the 
• • "never again As Beard wrote soon after the Spamsh-Amencan war, 
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United States assume the isolated position which once had to be the national 
destiny." He soon felt forced to retreat from that conclusion, however, be­
cause the new course of American foreign relations did not remain enlight­
ened and free from greed. Only a short time later he became even more 
despaired about the prospects of the widely heralded organized forms of hu­
manitarian internationalism. What especially aroused his criticism was the 
failure of American and world leaders to achieve an honorable and durable 
peace following World War I. This was the crowning act of folly, proving that 
American leadership could not cope with the overpowering evils that had 
come to control the new course of international cooperation and organization. 
Even the Open Door Dictrine with its humanitarian principles would have 
to be abandoned. The Kellogg-Briand Pact was an outrage because its prin­
ciples of outlawing war was accompanied by a greater determination to 
rearm. As Kennedy and others have long noted, Beard by the close of the 
1920's was becoming more "ambivalent and shifting" in his views about 
nations, their leaders and their foreign policies. Again this was because he 
was continuing to lose confidence in the human use of human-made institu­
tions. The Great Depression made him especially cynical about laissez-faire 
economics and the spreading course of national militarism, prompting him at 
last to conceive an alternative, "continental Americanism." He had become an 
avowed neo-isolationist-and the brunt of a new storm of criticism. 

Beard had become a new kind of cynic and pessimist. As he admitted, 
his proposed new course of isolationism would limit the extent of the nation's 
growth and moral uplift. Such was necessary because it was the only way to 
avoid an American attachment to prevailing corrupt forms of international­
ism. Consequently, still clinging to the principle that man is in charge of his 
own destiny and his environment, Beard advised that the American people 
reaffirm their faith in their already established nationalistic destiny and in 
the!r long established principles of success; to insure continued success the 
nation must return to a more restricted bilateral course of foreign relations. 
After all, the nation owed no further credits to "irresponsible governments" 
~r ~ilitary protection for greedy and irresponsible American investors in 
doreign lands. And when, it seemed, President Franklin D. Roosevelt became 
etermined to undermine Beard's preferred course of destiny by leading the 

p~f pie again and quite deceitfully into an ever-ready quagmire of foreign 
; 1 '.~ary destruction, Beard reached his fullest stage of revolt. FDR's urge to 
i:d good around the world" was, Beard said, the height of deceit and immoral 
Amg~ent. It was the coup de grace of any semblance of public morality in 

encan leadership. 

stormB~ard, of course, had he experienced Watergate, would probably have 
crshi/ to even greater heights in his determination to restrict American lead­
re Pon ~~f the American political process because both had become the most 
and de~'. e for undermining and destroying the basic philosophical principles 
that thet~n of the national character. In fact, he had already partially decided 
"'ell be orce of politics was more destructive than economics, which could 
dctcrmin:;f ard~d as hi~ one important deviation from his strong economic 

tc views. This was because in the course of politics the most far 
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reaching decisions affecting society are made-under the influence of corrupt 
principles. 

Many, even Kennedy, still continue to criticize Beard because his con­
clusions seemed born more of personal philosophical preferences than of 
judgments resulting from professional research. But Kennedy, because he had 
access for the first time to certain private papers of the Beard family, does add 
some new insights and historical perspective to those philosophical prefer­
ences. And he does so with such effectiveness that even the sternest of Beard's 
critics (including this reviewer) will find cause to give more thought to the 
philosophical basis of foreign policy than they have heretofore thought proper 
and pertinent in deciding what is in the best national interest. 
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Latin America and the United States: The Changing Political Realities. Edited 
by Julio Cotler and Richard R. Fagen. (Stanford, Calif.: Stanford University 
Press, 197 4. pp. 417. $4.95) 

Secretary of State Henry A. Kissinger's recent trip to Latin America (Feb­
ruary 16-24, 1976) reflects the true character of contemporary United 
States-Latin American relations. After endorsing a "new dialogue" in 1973, 
Dr. Kissinger has aroused resentment in Latin America by promising no less 
than four times to visit our southern neighbors only to postpone them because 
of foreign policy commitments elsewhere. Thus, recent relations between the 
United States and Latin America have involved indifference, neglect, and 
displeasure, often described by the policy-makers as a "low profile." Dr. 
Kissinger is now faced with the changing political realities brought about by 
post-Vietnam foreign policy constraints, confused and contradictory relations 
with Cuba due to its military adventure in Angola, Latin American vexation 
over the discriminatory passages of the Trade Act of 197 4, and an almost 
universal backing by Latin American governments of Panama's demands for 
a new canal treaty. Despite the good intentions of Kissinger's mission, it is 
obvious that the prevailing pattern of our Latin American policy will continue 
to reflect economic, security, and political interests that often only indirectly 
concern the Latin American republics. 

Recent interest in understanding the changing patterns of United States­
Latin American relations is reflected in the edited volume by Julio Cotler and 
Richard R. Fagen on political relations between the United States and Latin 
America. What is interesting and somewhat unique about Latin America and 
the United States is its efforts to combine a view of recent events by both Latin 
American and North American scholars interested in contemporary hemis­
pheric affairs. The major research for this volume was done prior to and 
during a conference in Lima, Peru in 1972 sponsored by the Joint Committee 
on Latin American Studies of the Social Science Research Council, the 
American Council of Learned Societies, and the Ford Foundation. The twenty­
two essays, half of them commentaries on the other half, were aimed at im­
proving the conceptual, informational, and moral bases of our foreing policy 
toward Latin America. What emerges in the "dialogues" between Latin 
American and United States scholars is a thorough reexamination of two 
conflicting paradigms of hemispheric relations, namely, dependency and lib­
eral. The Latin American analysts at the conference had a tendency to inter­
pret and evaluate political relations between the United States and Latin 
A~erica as a reflection of the structural relationships of the imperialist domi­
nation by the United States in inter-American relations. The "liberal" approach, 
~ccording to Lowenthal (p. 215), "assumes an essential compatibility of 
te~est between the United States and Latin America" as well as the fact that 
0 ;~,gn policy is made by a unitary, rational actor who can be accused of 

ho icy failures. The articles by Ernest May, Christopher Mitchell, and Abra­
r a~ Lowenthal call into question the liberal approach by emphasizing process 
~atr ~~an purpose or outcomes. Thus, the North American analysts suggest 
sta da bureauc~atic politics" approach be adopted in order to better under-

n and explam the process of Latin American policy formulation. 
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Implicit in the papers is the assumption that serious professional work 
on hemispheric relations will help to equalize the immense power that the 
United States wields in Latin America. In other words, inequalities and the 
misuse of power can be offset by social science research and hemispheric 
think-tanks. Cotler and Fagen set an optimistic tone for the power of social 
science in the introductory essay (p. 12): "Never too far below the surface 
lurked the expectation that social science will make a difference, that ideas 
and information will eventually filter through the subsoil of the policy-making 
process and contribute in some way to the amelioration of injustice in the 
hemisphere." While it is certainly true that more research is needed in the 
area of foreign policy-making toward Latin America, Cotler and Fagen ap­
pear to place undue emphasis on Latin America's incapacity for "knowledge­
making and knowledge-using." Certainly the contributions by the fourteen 
Latin Americans reflect a capacity equal to that of the North American 
scholars. Unfortunately, this kind of statement may simply reinforce the myth 
of United States superiority in information gathering and evaluation. Perhaps 
what is more important is the ability to interpret the information in such a 
way as to guide policy-makers through the maze of forces involved in making 
decisions that apply to Latin America. It is also true that we need to know 
more about Latin America and the United States from the perspective of 
critics and analysts in Latin America and elsewhere. The major contribution 
of the Cotler and Fagen volume is its concern with explanation of existing 
patterns of inter-American relations and the mix of viewpoints offered by 
scholars with different cultural backgrounds. Publishers and international 
funding agencies should consider and implement this approach with regard 
to future conferences on inter-American relations and for other geographical 
areas. 

The Cotler and Fagen volume, however, is not without its pitfalls. T~e 
book is divided into four parts, each involving North American and Latin 
American perspectives on inter-American political and economic relations. 
The first two parts that focus on recent U.S.-Latin American relations are of 
considerable value because traditional notions of how the hemisphere operates 
are subjected to close scrutiny. Part three is particularly disappointing in that 
only two case studies - Brazil and Mexico - are analyzed and both essayJ 
fail to match the scholarly level attained by many of the other essays a~ 
commentaries. Furthermore, by excluding other countries the reader is unab _e 
to grasp the full range of the special relationship involved in the Latin A:men: 
can policy of the United States. Part four on the armed forces, countenns~~ 
gency, and multinational corporations contains two excellent essays by i,o(n 
Saxe-Fernandez and Luciano Martins. Both essays represent the :o~s 
American perspective on the increasing political importance of these acthat 
in hemispheric affairs. The reader is also confronted with several papers hich 
fail to address the theoretical arguments and interpretations of the essays 7y 00 
they are supposed to critically comment on. At times there is absoJteessaY• 
connection between the critical analyst and the ideas of the author oft e_ p0r· 

. I fl ct the irn Above all, the essays m the Cotler and Fagen vo ume re e . n rela· 
tance of economic variables to explaining the politics of inter-Amenca 
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tions. Of secondary importance are political and security interests even though 
policy interests vary within the decision-making machinery and with different 
degrees of political conflict. Frequently, as the Mitchell and Lowenthal papers 
point out, poor policy coordination, fragmentation of the United States govern­
ment, and a low level of presidential attention to Latin America, help to 
explain the cyclical nature of inter-American relations. Since the formulation 
of the Monroe Doctrine in 1823, the United States has sought to combine 
economic, ideological, and security interests in such a way as to safeguard 
United States supremacy within its sphere of influence. The essays in the 
Cotler and Fagen volume clearly point to the link between bureaucratic 
pluralism and policy fragmentation evident in the Cold War conflicts in Guate­
mala, Cuba, and the Dominican Republic. 

The problems that Secretary of State Kissinger faces in Latin America 
in the early months of 197 6 reflect a general loss of interest in Latin America 
as an area of strategic importance coupled with a more aggressive and united 
set of countries that clearly resent past policies of the United States. This 
means that U.S. policy toward Latin America will more than likely remain 
indifferent as long as Mexico remains stable, Fidel Castro contains his revolu­
tionary "adventurism," and future Allende's are not elected south of the Rfo 
Bravo. As Luigi Einaudi points out, "The main objective of U.S.-Latin Ameri­
can policy today ... is not positive, but negative: to avert conflict through 
compromise. Anything goes as long as it is quiet" (p. 243). Cotler and Fagen, 
and the twenty-two contributors, have taken a first step toward understanding 
Latin America on its own terms. All Latin Americanists and students of hemi­
spheric relations should read this book; it provides a set of viewpoints that 
reflect the importance of improving the conceptual and moral foundations of 
American foreign policies in Latin America. 
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Rich Against Poor: The Reality of Aid. By C. R. Hensman. (Baltimore: Pen­
guin Books, 1971; Pelican Press, 1975; pp. 293; $3.95). 

C. R. Hensman is a freelance writer, broadcaster and lecturer. He was 
born in 1923 and graduated from the University of Ceylon. After four years 
as editor of the quarterly Community , he became Research Secretary of the 
Overseas Council of London. He has also worked for the B.B.C. as a producer. 

In Rich Against Poor: The Reality of Aid, Hensman attempts to explain 
the ever-widening gulf betwen the have and have-not nations of the world. To 
accomplish this, he brings to bear a rich assortment of economic data laced 
with neo-Marxian polemics. 

He begins by confronting the reader with Four Horsemen of the Apoca­
lypse. Exponential increases in population will, by the turn of the century, bring 
the number of "backward peoples" of the world to four-fifths of the world 's 
population. This, combined with diminishing food supplies, will result in an 
increased belligerence among the developing nations towards the affluent socie­
ties of the "northern" hemisphere (i.e., East and West Europe, North America, 
Australia and Japan). 

The less amenable the hungry are to control by the powers of the "devel­
oped" world, and the better organized and diligent on their own account, the 
greater cause for "northern" anxiety. (5) 

The inequitable allocation of resources among the people of the world is 
one of the primary deterrents to an improved standard of living for the poorer 
countries. The monopolization of 80 % of the world's productive resources by 
20% of its population is viewed by Hensman as an imbalance that must be cor­
rected in order to further development of the Third World. He states, " . .. if 
the elimination of all that causes poverty is indeed the highest priority, one may 
have to be prepared to see the whole international order transformed and 
shaken up." ( 40) 

Can the international economics be restructured along socialistic guide­
lines to ensure a more equitable distribution of resources? The prospects are 
dim according to Hensman, for the forces of anti-development are actively 
employed to guarantee the status quo. Thus, we arrive at the heart of the 
matter - anti-development - to which Hensman devotes over a third and the 
largest segment of this book. 

Our discussion ( of anti-development) is really about which group of persons 
does what in society, who rules, who is ruled over, what the system of pro­
duction is, what it cannot be, what laws are in operation and whose laws 
they are, and whose values and interests prevail in practice.(86) 

The disparity between affluent and poor societies is ever-incr_easi_ng be; 
cause an elite minority within both types of societies seeks to mamtam ~ a 
disparity. This is, to use Morgenthau's terminology, a "'devil' theory of_ 1'!!; 
perialism ... a conspiracy of evil capitalists for the purpose of private gam. 

--1- Hans J . Morgenthau, Politics Among Nations: the Struggle for Power and Peace. 5th ed. 
(New York, Alfred A. Knopf, 1973, pp. 48-49) . 
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Hensman's inferences that the poor societies are naturally benign and the afflu­
ent societies naturally evil are absurd flights from a generally realistic approach. 
That " ... the poor can make the whithered life of the feudal, capitalist and 
imperialist wilderness bloom with new life and hope and perhaps, love" (203) 
is pure conjecture. 

What then are the solutions Hensman proposes to alter the syndrome of 
increasing disparity between have and have-not nations? He proposes a three 
point program to eradicate poverty. 

l. Confront or educate affluent masses as to the extent of poverty. 

2. Refuse to cooperate with the machinery of terror, oppression and ex­
ploration. 

3. Infiltrate the seats of power and restructure the development process. 

Finally, "In the case of the United States in particular, complete isola­
tion from the affairs of the Third World, which are properly the business of 
its people, would give a great boost to development." (286) 

The complete isolation of the United States may not be feasible or desir­
able for the developing countries who are sorely in need of the exchange of 
technologies in order to advance at a more rapid pace. 

The exhortations of this book detract from an otherwise hard-nosed, sen­
sible evaluation of the economic realities of a world hard pressed for solutions 
to the seemingly unreconcilable disparities of "rich against poor." 
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