PROCEEDINGS

OF THE
NAVAL COURT MARTIAL

1IN THE CASE oOF

ALEXANDER SLIDELL MACKENZIE,

A COMMANDER IN THE NAVY OF THE UNITED STATES, &c,
INCLUDING

THE CHARGES AND SPECIFICATIONS OF CHARGES,

FREFERRED AGAINET HIM BY THE BECRETARY OF THE NAVY,

TO WHICH 13 ANNERED,

AN ELABORATE REVIEW,

BY JAMES FENNIMORE COOPER.

NEW YORK:
HENRY G. LANGLEY, s ASTOR HOUSE.

1844,

I




REVIEW

oF THE B
¥r

PROCEEDINGS OF THE NAVAL COURT MARTIAL.




REVIEW

OF THE

L]

PFROCEEDINGS OF THE NAVAL COURT MARTIAL,

O~ the 141h of December, 1542, the United Seqtes brig Bomers, Commander

sekenzie, arrived g New York, from 2 cruise to the const of Afiica. The
vessel cane up g the navy-vard, where sha anchored, holding very linle com-
munication with the shore, One of ber officers proceeded forehiwith 1o Washing-
fan, with despatehies ; and, for a day or two, & species of fiystery was observable
m and about the vessel, Rumar, however, soay began to deal with the ciause of
this unusual Privacy, and it was not long erc the truth, jn jts outlines at least, got
before the natien.

It appeared that » midshipman, the acting boatswain (a rated boatswain’s mate),
ad a seaman, had been hanged at sea, under 4 charge of muting, by the orders
of Caprain Mackenzie, supported by a wrjien opinion of most of his officers,
There liad been no trial, searcely an Lecusation, as respected one of e men ex-
Suted, and what was the mog extraordinary of all, no over; ap of mutiny,
The following would seem (o be the leading farts of this grave and wnusual oc-
turrenge,

On board the Somers Wiz a midsbipman, named Philip Spencer, a youlh then
in hig nineteemh Year.  This young gentleman was the son of the secretery of
var, and the grandson of oue of (he most distinguished jurists New York has BVEr
frodieed, BMidshipman Spencer, it was affirmed, had indueed & peraon of the
12me of Wales, who was pursce’s steward of the brig, or what iz ealled a forward
wiicer, 1o wount on the boows with him, where the parties by using a linle pre-
Qution woul) be out of ear-shot, and where the former abruply opencd 2 (Jjs-
Mrse by relating 1o the latter hiz whele scheme, firs demanding an gath of
Berecy, Agreeally to the subsequent evidence of Mr. Wales, Spencer intended
" get possession of the brig, by a rising in the night, throwing the officer of the
'ﬁﬁh‘.hul.'er{rnurd,murdf!ring all the remainder in their berths, or hammocks, and
ing the uninitiated of the crew into submission by pointing the quarter-deck
EUns lorward, and by other similyr means of authority, or intimidation. Unee in
Possession, M. Hpencer intended 1g turn pirate, robbing the defenceless, ravishing

¢ females, and murdering the men he might overcoms,
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Wales affirms that Spencer mentioned he had about twenty of the erew enlisteq
in this enterprise. The conversation took place on the evening of the 25 of
November, the brig then being on her passage from the coast of Afiies 1o the
island of 8t. Thomas, Captain Mackenzie intending to go into the latter in q
of supplies, and out of regard to the health of his crew. (See record, p. 194, 19p
of second column.)

The following morning, the conversation of Wales with Mr. Spencer was Caim..
muuvicated to the first lieutenant, by whom it was laid before Captain Mackengja,
Mr. Spencer was arrested at guarters the same afterncon; he was immediatal
troned and placed on one of the armechests, under the eye af the officer gf the
watch, there being but one marine in the brig, a sergeant, who seted a5 masterag.
arms. This arrest oceurred on the evening of the 26th November.

On the 27th, the main-toyal-mast was carried away. In consequence of
cireumstances, which will appear in their place, Captain Mackenzie was induced
to suppose that this mast was carried away by the connivance and acis of the my-
tineers with the hope of getting possession of the vessel in the confusion 3 and,
imagining that he detected symptoms of plotting among certain of the crew that wera
aloft, busied in repairing damages, he arrested the boatswain’s mate, whosea name wag
Cromwell, and the seaman Small. These two men were alen ironed, and placed og
the quarter-deck. The signs of disaffection inereasing, according to the views
of Captain Mackenzie and some of his officers, four more of the crew, M Kee,
M:Kinley, Wilson, and Green, were placed in irons on the 30th, and put on |,hg
quarter-deck. These last arrests were pointed out by certain papers that were
found in Mr. Spencer's razor-case, and to which he is said to have alluded in his
communications 1o Wales, and by other circumstauces that will appear as we

rocead.

Captain Mackenzie now hesitated about arresting any more of the gupj;qa!g
mutineers ; but imagining that he still detected proofs of an intention to rise amang
the portion of the erew that was at large, he began to malure a scheme, prev;%
entertained, of executing some of the prisoners, in order to ensure the safety of
the brig. The matter was formally refeired to the officers, having however hee
for some time before discussed among some of them at least, one or twa of
younger midshipmen excepted ; and fortified by their approval of the step, M
Spencer, Cromwell, and Small, were hanged al the yard-arms onthe 1st of I
cember. From the moment of the executions, nofurther evidence of danger w
seen, or imagined, the vessel arriving first at St. Thowas, and subsequently st
New York, in due season. :

Such is an outline of these memoruble facts, The details we reserve for e
comments which will follow. The reader will at once understand that there v
no regular trial, but that the executionstook place without any of theforms
are usually observed in cases of legal investigations. Qaths were & iinisiere
to a few of the crew, who were examined or consulted by the council of officers,
but the prisoners were not arraigned, nor was either privy to the proceedings tha
Wwere going on. <

The facts were revealed to the public through the ordinary channe] of the nens=
‘papers.  The first accounts were exaggerated and fulse, sustaining Captain Mt~
kenzie's course in terms so extravagant as {o betray the temper in which
were written, and to demonstrate that the object was to vindicate the act,
than the justice of the country. Inquiry slowly brought the leading cireums!
ces before the nation, differing in many essentials from the original statem
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thoughi the journals that had blindly plunged into the suhject found no diffculty
in maintaining their first opinions, under cvery state of the facts.  Their object
was obviously 1o support one side of the question, let the truth lie where it might.
The moving causes were political animosity, mereantile cupidity, and personal
inmterests.  "That the eanse was not a desire 1o support trath is zelf-evident, as
men Wk merely wished his, woitld pot have involved themselves in the dilemma
of being oblized o maimain canflicting prapositions,

The political matlyrnaney which haz been dizplaved in thiz wranzaction, in one
journal at least, may justly he likened to that of the spirits of darkness. The
world s flrﬂh;L[ll}' never witneszed ps ;}arnl!e! na couniry !}return}'mg 1o civili-
mation 3 demoniacel passions having been exhibited in a nakedness of deformity
that is unusual even in aur own grealy degraded press, vorelieved by argument,
ingenuily, or decency of language. In the case of the particelar press inentioned,
e course tuken defeated itself—a seneral fecling of indignation pervading the
CI'.'IlJﬂ[r'_}', o lil.Lp" Sl.lhliﬁ"['! Ur i.15 Itlli'lﬂ“'lﬂﬂ COATEENCEE, i[E Vlj1£_:ﬂri1]-'.| |!i!|! Iﬂﬁ Inaiig-
mancy.  But other preszes were eviidently influenced by the same motive, though
condaucted with greater abilig and a more geeming moderation. The whole 15 to
be attriboted to the pecubiar relation that Me. Spencer, the father of the young
officer who was executed, bears to ane of the politieal parties of the country.

Mereantile cll.|ril[ir;.' hod its share, as wanal, in the coorze of a pnrlinn of the
eity press on this oceazion. Al mereantile communities are lisble 1o these tortu-
pus views of principles, on such suljects as are supposed to affect the floctuating
and sensitive intercsts of trade.  As 2 body, men whose entire fortunes are con-
stantly in jeopardy by the extent and hazards of their operations, are not to be
trusted in iatters that are supposed to conflict with their intereste,  The magni-
twde of the lazt proves too mueh for poar luman nature ;. and in saying what we
do of this cliss of men, we are not saying they are any worse than the rest of
mankiod, but ﬁilnp]_f that they are no better, Others, under similar inducements,
would prove as weask, but no other large clazz of the community i as ofien,
or a3 violently tempted.  In the prezent cuze, it was supposed that ships and in-
surers wonld possesz greater security by an eriental administration of justice, than
by giving to tlie citizen a hearing before he was consigned to the gallows.

It i= i:'l'rp(“lrl.uni to the weit-r:{eaning andd lljsin!l{:]’f‘.‘!{-.'l.utl: American to reflect on
many of the consequences of thiz influence of the mercantile clazss.  The mer-
chants are coliected in towns, and Torm a concentrated body of great temporary
power, 'u.]le:n ﬂi:—'pnﬂd 10r ack 1||Ji1erjf:r', ']‘Im:.r C(I[![I'I]E mnet of the iﬁmjiﬂg preszcs
wround I:|:L'|u,, h:r' medns nrihciradvﬂniaingﬁnrl other pu'l:runugl!', and afl cr!:rinrgn owns
being strictly commercial, it is no unusual thing for this body of men to take the
titiative in public opinion, frequently giving it a false, though rarely a permanent
direction.  That individuals of this class, owing to greater firmness of principle,
ind more clear-sightedness in morals, rise superior to the mistakes of their con-

mporaries, is undeniable.  Bueh men are honorable exceptions, and merely
Prove the existence of the rule, They deserve more than usual commendation,
bowever, for acting right while strongly tempted o do wrong.

The personal interest that was used in the caze of Captain Mackenzie was no
More than wae natural.  T'his officer enjoyed probably a much higher literary rep-
Utation than he merited, and his literary associations gave him the advantage of
Possessing the suppert of many willing and ingenious pens.  His place in the corps
Was not safficiently high to create envy, or sufficiently low to produce indifference.

‘hen he enjoyed a respectable local family connexion, which was active and effi-
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cient in his.behall. We do not live in the ape of Brutuses, and, as thingy g
it was to be expected that these connexions would espouse his cause, g o
aut nefss, : skl
Experience is daily setting n[naught the moat plausible inferences of humw-
genuity. In nothing is this more true than in the workings of political sy .
He who looks only to theory in politics will find stubborn results erossin m.:a:'
logic in a thousand ways that he least expects, the management of the affairy off =
the world being solely a thing of practice, The merely bookish philosopher in fg * -
apccl:falimm ur;uall'_lr' ]a]rs down the dugma, qr I,hl.'! independeﬂce of serﬂimem g
ought to be the result of popular institutions, while the man of observation g
experience knows that the tendeney is to ecreate so much community-powey "L
almost to annihilate individuality. _ 5
To apply these principles. The theorist, in reasoning on the facts of the S |
ers mutiny, would be apt to pursue a thread of argument something like thigs )
America is a country of equal rights, in which person and property are j :
protected without reference to station or wealth. It is the boast of the mean
citizen, that the laws were designed for his especial protection. The state i,
a degree at least, his agent, and in no degree his tyrant. Now, here is an officst -
of that state who has used the authority he wields 1 the name of the state to nlly
the lives of three of his subordinates without a trial—by hiz own account of thy
matier, without a heering—without any overt act of mutiny, violence, or of resige
ance even in the gasp of death. He may be right; but the community demandy
that he show, in the clearest manner, the necessity which alone can justify s
grave a step.  If the name of an American citizen can not be a warranty that hie .
will not be wken without the accuzation, hearing, and condemnation, required‘& )
the law, ol what use are our boasted rights? 1f the American is not assured gfi -
this privilege on board an American ship-of-war, which exizstz only to defend thod
sacred rights on the ocean, where ean he be assured of its exercise at all. The
whole nation stands in stern expectation of the justification that can alone “‘E L
the deed : * Make evident the overwhelming necessity for exercising our aul
ity for thus setting aside the action of our laws ; for sending three of our numbg
into eternity with so briel notice, by means of our own military force ; for ‘ i
that which we intended as an instrument of shielding the American on the b
seas as an instrument of his destruction.  'We admit that circumstances may
tify so extraordinary a departure from the sale rules of legal inquiry, but of i
existence of these circumstances give s the clearest prool; we wait for it impie.
tiently, prepared to held you to a most rigid responsibility, and yet prepared i
you ample justice." i
Such would be the speculations of the theorist. In Russia, men might th
the emperor sught to feel thus, but none would dare to express an opinion @
cerning the juztice of the state. In England and France, a natural sentim
heightened by the jealousy of power, would probably have impelled the bulk,
the popdlation of both countries 10 assume an auitude of so much menacsy
might readily have induced their governments to incline toward a too litthe
criminating, il not 1o a too hasty decision, adverse to the conduct of the of
In this Cﬂljlmf]’. the fee]in.g has leaned the aiher WHY, o amatl part ol the pof
tion seeming to be salisfied with an exhibiion of authority on the past®
public functionary, that iz fattering to a species of national pride which B
more general than creditable.  Men have talked smong us, and ﬂ"" '

felt, as il they exulted that one *‘of our officers, on board one of our 8
]
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pas hanged three willaing who bad conspired to run away with one of our
yeasels 1

Of the three claszes of feeling hiere described, the second is the saflest and most
conducive to justice. The time has been when the clamor of England might
pave proceeded ton far; but in the present age, the juztice of the nation, stimula-
ed on the one band by the distrost of bereditary power, and reswrained on the
sther by the responsibilities and caution of the government, would be more likely
w0 produce a just result in such a case as this, than either the stifled sentiment of
Russia, or the self-satisfaction and passive indifference of our own country.

It no country but thiz, that hag any elaim 1o political liberty, would the govern-
ment dare to pursue the courze which has been taken by the government of our
pwn in connexion with this matier. We think that a very cursory examination
of the facts will make apparent the gross impropriety of the course taken by our
own authorities.

An officer arrives from sea, and reports that he has used the authority derived
from overnment to execute an American citizen, coolly and under the semblance
of military discipline, without a trial, or even without a hearing. His officers sus-
win himn in the deed, and were accessaries to it. 1T he is guilty, they are guilty ;
il e is innocent, they are innocent. The erew were the compelled instruments
of these officers, who stood over them with arms in their hands, menacing the
fiscbedient with instant death. Now what, in the eyes of reason and justice,
shouldl have been the course of those intrusted with the vindication of the laws
wider cireumstances like these?  Clearly, to bave at once separated all the offi-
tets from all the men, to have put the latter under the charge of dizinterested
perzons, with strict orders that they should not be tampered with; either for, or
gainst; and then to have directed the necesanry legal measures with the closest
ttention to impartiality and justice.  Was this done? We all know it was not.
A court of inquiry waz convened, and during weeks of its session, the men, the
mly impartial witnesses in the case, were lefi immediately under the military con-
rol of thoze whose conduct was uniler inveaﬁg-a!.iun. It iz idle to sy that the
vicers were relieved by the responsibility assumed by their commander.  They
;".E'“ accessarivs before the act, and must in law, as in reason, stand or fall with

i

It is said that Captain Mackenzie, on his arrival at home, made a briel report
of the event, and asled lor a court of 1nquiry. It is unforunate for all pardes, it
thizs statement be true, that his request was not instantly granted, as it clearly
wght to have been, let the facts be what they might. It was enough that a man
kad boen executed without a trial, to reader a court imlispensahle. Tt is under-
sood, kowever, that Mr, Upsliur, then seeretary of the navy, azked for the devails,
& ohtained the report from Captain Mackenzie which has since been published ;
tie mnst extraordinary document of the sort, perhaps, that ever was laid before
e world, Oo this replort we intend nat to dwell, except as relates to ug facts,
wil a- it 13 direclly connceted with that obliguity of mind which we conceive 1o
Bve been gt the hottom of thizs unfortunate occurrence. There iz, however, a
Bssing remark due o Caprain Mackenzie, in reference to Lis report. It has been
il har he was |:;||E|'||:'H}" LlE'fi:llLIt‘:ij EJ}T a pu!‘lj:l:}!'l of the lr’l.l‘.'.lEiC juurnais, a3 soon ag
Ue ficr of the exezution became known, owing to 2 variety of influences of an
Mpraper character. It is but just to add that he was alo blindly assailed ; less,
¥ think, from any determined hostility than from a natural horror of his act, and,
8 the end, from the opposition created by the brutal and every way unjustifiable
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course of some of his supporters. Among other things falsely charged 33y
Captain Mackenzie, one or two were connected with this report. It wag i
that, after the executions, he had ordered the crew to *‘ give three cheers to Gog
meaning three literal clieers in honor of the Deity. Such is not the statemeny of
the report, in which singing a psalm in praise of the Almighty is ﬁgilt‘ﬂtimlf &
presented to the crew. The last is bad enough, though purely a matter of taste,
without drageging in the revolting misstatement. Then Captain Mackengig in
made, by many persons, to say to young Spencer, as a reason why he oughy
be resigned, that, should he get home, his father’s influence would protect hip,
and on that account he ought to submit to be hanged at sea.  What Capui,
Mackenzie represents himself as saying was totally different.  Mr. SBpencer hag
expressed an apprehension that this affair would injure bis father—a eredita)s
feeling, and one that was touching, under the circumstances—and Mr. Mackengis
endeavored to lessen his regrets on this point, by stating that his father's influence
would protect him, should be be carried home, a cireumstance that waould be mope
likely to injure the father than the execution of the son.

A court of inguiry, composed of Commodores Stewart, Jacob Jones, and
Dallas, was convened in this ecase, December 28th.  This court 2at until Jap-
wary 19ch, when it sent in its finding.  Previously to the meeting of this coun,
however, or immediately after his arrival in New York, Captain Mackenzie pue
several more of bis crew in irons, sending them along with the four survivors of
those arrested at sea, on board the North Carolina, the guard-ship.  This fact &
will be important to remember as we proceed ; the charges againzt the men lag
ironed, being that they were concerned in the tranzactions which induced the ex-
ecution of Spencer, Bmall, and Cromwell. We repear, it is a material circum-
stance to remember.

Nearly all the officers aml ecrew of the Somers were examined before the eount
of inquiry, the exceptions mmounting to some ten or twelve only.  We regrt
that the record of this court has not been published, as it elearly ought to be, and
we do not like to wasie time on mere newspaper reports. It 15 safe, however, to
say that no one, Wales excepted, testificd as to any direct knowledze of any mu-
tiny, at all. The testimony of Wales, as given before the conrt martial which
terminated the proceedings, will be given in its place. Many of the others, in-
cluding most of the officers, saw, or fancied they zaw, evidence of a disaffected
gpirit in divers of the crew ; certain acts were construed into zuch as were disre
spectful and disobedient, if not mutinous 3 but no one of the men examined could,
or did tell, of any direct knowledge, on his part, of an intention to seize the brig
Captain Mackenzie affirmed that many of these men could reveal important facts,
if they would. Now, nothing is plainer than the justice of saying Captain Mae-
kenzie pught not 1o have hanged a man without a trial, unless in possession
undoubted evidence to justify the deed, and, if ip possession of such evidencg
nothing was easier, under the known circumstances, than to have produced it
What the testimony offered really was, will be seen in the sequel ; but it wasd
very unsatisfactory excuse for an officer who had resorted to so high-handed 8
measure, to find it necessary at all to complain that testimony was withheld o8
the investigation, that eould have had no influence on his course, when he co
mitted the act, inasmuch as it was no more forthcoming then, than now. Belor®
an allegation of this sort could be at all reccived, or believed, it was clearly I
cumbent on Captain Mackenzie to show that these persons were connecied Wi
the plot, and, if able to do that, to have them punished.
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Although we do not possess the means of going into a full analysis of the pro-
gedings of the court of inquiry, they can not be passed over in total silence.
About its finding there is no quesiian ; rhat having been published by authority.
Neither can any objection be raised as to the witnesses examined, though some
might be raised as to those who were not examived. Tt was proper, under the
difcumstances, to examine everybody who was in the brig. No one was on trial;
bt the object was to obtain the truth generally. It ean not be said that the ac-
aeed men ought not to be exwnined, for, on sueh a prineiple, a commander
tight arrest everybody who he thought would tesiify against him, and carry
werything his own way. Besides, one or two of the accused were examined be-
fre the court of inguiry, though most were wat! We could point out many
dher substantial objeciions to the proceadings of this court, but the whele of the
main question, as it came up in the authorized testimony of the court martial, lying
bfore us, we shall reserve our arguments for that. A few words on the finding
ol the court of inquiry, therefore, must close our present remarks,
- The finding of the court of inquiry was a complete justification of the act of
(aptain Muackenzie, and of all concerned in it. Apart from those which arise

verally from the state ol the entire testimony, as it has been published, we have
Ems; particalar objections to this finding. In one place the court savs: * And
Bt the brig at the time of the execution was, by the log, distant from St. Thom-
@ 5255 miles, at which place she arrived on the 5th December, 1842

Now, why is this fact stated with so much emphasis and minuteness 7 OF what
particular importance wag it to ascertain the precise distance between the Island
of St. ‘Chomas and the spot on the ocean where the executions took place, that
s court should thus incorporate the fact, with their solemn finding in the prem-
Bes?  Some meaning must aitach to it, else would it have been just as pertinent
W lave stated the distance between the spot on the ocean and the port of New
Yok, or of Lizhon, or of Liverpool. 1t could not have been on the supposition
it 81. Thomas was the mesrest port, the fact being notoriously otherwise. An-
fua, Barbuda, Barbadoes, Martiniqgue, Guadaloupe, and several other islands,
were much wearer to the place of execution than Bt Thomas; some of them not
much wmore, if any more, than hall the distance. It can hardly be the court
meant that the Somers, being bound to 8t. Thomas, conld not and ought not to
bve turned aside from her course, if, by so doing, the terrible necessity of usin
tie power of the country to execute an American citizen without a hearing, coul
be svnided. Had sueh been the meaoing of the court, it would have said so.
The allusion to St. Thomas is specific ; in some way, that island must have been
Hpposed to bear a peculiar relation to the proceedings of Captain Mackenzie.

¢ suppose the court makes the allusion without some motive, is to suppose it
Would trifle on a most solemn subject, and will not be believed.

It was to be wished that the eourt of inquiry bad been more explicit on the
fsbject of the allusion just mentioned. We have examined the point with care,
tnd can discover but one solution of the difficulty, and that is connected with
®rors in law, morals, and all just political principles, that can not be too strongly

tondemned.

» Some of the witnesses openly laid down the dectrine that, in their opinion, a

Ban-of-war ought not to go into a {riendly port to seek protection against a inutiny
Wlier own crew, *If a ship-of-war cau not take care of herselly they say substan-
lly sthere is no use in ber being a ship-of-war.' Captain Mackenzie virtally
Mmits, before the eourt nm:ﬂial; that he and his officers reaszoned in the same
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way. He hoped to find the Vandalia at St. T'homas, and should have g!“HI
placed himszell under the protection of Aer guns, but not under 'Idm of any fime
guns (see rec., p. 72). If the court does not adopt this reasoning, we can gag %o
reasoning, short of a downright mystification, and of that we are fur from aecysi
its members, that it does intend, in connexion with this distance. As the reason.
ing involves some of the falsest principles that could be received i_nlu 1 Service, jy
our judgment at least, we intend to meet it at a little I_engl:h._ W hil_e it Was com.
fined to a youth, it might be pardoned as an exaggeration of inexperience and thy
commencement of his service, but, as adopted by a commander in the navy, gpg
still more so, if thus indirectly recognised by three highly respectable and g
captains, it becomes important to examine whether the principle be right or wrong,
safe or dangerous. ‘

In the first place, if the Bomers sought to get under the protection of the
of the Vandalia (sce rec., p. 72), it is a clear admisaion that a man-ol-war is peg
always eompetent to her own protection, since she may sometimes want another
man-of-war to do her this important service. This is equally true, if she were
to come into an American port with that object. Reasoning on the logic of the
young witnesses to whom there has been allusion, in connexion with Capiain
Mackenzie's svowed inlention to get under the guns of the Vandalia if he could,
we find ourselves met by a palpable contradiction.

Then we all know it is not true that a man-of-war will not seek protection, i
a friendly port, in grave emergencies. It is done constantly, in peace, or in war.
Protection is sought in this way, from the elements, from the horrors of starve-
tion, from enemies, and why not from motineers?  Does any one believe that
Captain Mackenzie would not have stood for (iuadaloupe, on this very oceasion,
if he had fancied he could save his own life, and those of his officers, by 20 doing,
and that he could not save them in any other way ¥ Unless so much be assomed,
the question is narrowed down 19 this—ought Captain Mackenzie and his officers,
in order to avoid the grievous necessity of hanging American citizens without a trie}
—nay, without a hearing—to submit to a mortification of their professional pride,
to which they would certainly submit to save their own lives ¥ Is the justice of
the country of 5o much less importance than the lives of any dozen of its officers 1

But, there was no just mortification connected with the affair at all. Could
Captain Mackenzie have reached Antigua, or any other igland, and had he gone
to its governor and said, * 8ir, | command a small American vesael-of-war, om
board which, a mutiny exists. I am without marines, and dare not go on my own
coast, with certain ‘of the ringleaders on board. I can hang these men, and thes
get rid of them, and assure the safety of my brig ; but America is a country of
laws ; she ia tender of the rights of the citizen, and most of all of his life ; ErjIM
men 1 can not, and [ prefer the humilistion of coming to ask your sid, to using &8
authority that has been committed to me in order to enforce the laws and prinei-
ples of my country, in & way that may seem to do violence to both:"'— W ool
this be murtifying 10 any ﬁght*thinking man 7 Is there an American I-iving, whesg
opinion is entitled to the least respeet, who would not have pointed to such a#
act in exultation and honest pride, supposing that his own officer had acted thosy
and a forcign officer had, at the same time, acted on the avowed principle of Cép-
tain Mackenzie? Would not the whole country, in such a case, have justly exy
ulted in the superiority of its own system, its own political ethics, as oppos
those of the tyrants of Europe? But, running into a port, does not infer
cessity of asking aid of any one. A small craft might have been chart
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aputineers, under charge of a guard and an officer, placed in her, and a convoy
4 peen given to the nearest A merican port, and not a foreign officer known anything
§ about it Nay, had the islands been neared, some small craft would probably have
been met at sea, with which this arrangement might have been effected, even with-
gut entering a port at all. 17 the prisoners could be hanged, they could certainly
“Vbe transhipped.  There always existed the ample excuse of sending the men
A pome, iy the month of December, under cover, in preference 1o ]Eﬂ_l”_-"g them ex-
o posed to the elements on the deck of their own briz. Itis surely permitted to an
American naval officer 10 exlibit manity in some form or other,

Liet us ussume a new state of farts, and apply Captain Mackenzie's principle to
it. The Bomers is lying in a friend ly port, when Mr. Wales reveals his secret.
Al the dangers exist, which Captain Mackenzie supposes to have existed on board
his briz, on the 1st December. Now, he could not rely on the naked rcircum-
gtance of being in a [riendly port, withont communication with its authorities, else
would hiz decision not 10 seek the nearest friendly port rise dp in judgment against
bim. If the mere fact of being in a port is security, where was the humiliation of-
going quietly into a Iriendly port, and andhoring ! But the seizure might as easily
wke place in a port, as at sea. A man-ofewar goes and comes without bei
questioned, and the plot could have been executed in a harbor as well as out on
the ocean.  The danger exists, then—it is necessary to suppose this, or there was
#0 excuse for not running for the nearest haven—and something must be done to
save the brig.  The men could not be hanged in a neutral port, which would La
an invasion of neutral territory ; hanged they must be, or they will seize the brig ;
bonor forbids asking protection, and no alernative would remain, under Captain
Mackenzic's theory, but 1o go to sea in order to save the vessel, by hanging the
gingleaders!  To this dilemma does his doctrine reduce him.

We do not affirm that the court means to maintain the untenable position that
a0 American man-ol-war is always to be sufficient for her own wants, agrecably to
the unfledged notions of one or two of the witneszes, but we do say that we can
#ee no other application of their fact, but that We have mentioned. A more per-
ticious principle than that avewed by Captain Mackenzie, in connexion with this
point, can not well be imagined, and, if there are any in the country who believe
be, or any other man, woyld carry it out, in a case directly affecting his own life,
with his eyes open, we are not of the number.

The other point in the finding to which we especially object, is set forth in
these words : * That Commander Mackenzi , under these circumstance® was not
bound to risk the safety of his vessel, ag “jeopard the lives of the young oifi-

e, and the loyal of his cres, in order to secure to the guilty the form of trial,”
dhe., &c.

Now, nothing ecan be more just than to say that Captain Mackenzie was not
tbliged to risk his own life, or that of his officers {the age we consider to be g
were ad-coptandum allusion, an old man having precisely the same rights in the
 Premises as a boy), in a clear case of danger. To affirm this, is simply to say
that the question was, it is your life or mine, and, as you are the aggressor, and
e clearly wrong, you ought to be the sufferer. It is the right of self-defence,
ind the evidence of that necessity being clear, there was no eall for refinement in
e reasoning. But the question here was, firstly, of the guilt ; secondly, of the
ABavoidable character of the executions. Whe will, or can say, the guilt of Crom-
Well wag clearly established ¥ It has been Luessed at, not* proved. Then how
Wiz it, as to the becessity, and what is the precise point at which a commander

&
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is to be at liberty to say that his young officers are to cease to run any risk § W,
all must submit to certain risks, ashore or afloat. A man may imagine an0they
seeks his life, may bave the fullest moral eanviction of the fact, but he €an not by
permitied to shoot the object of his dread to put an end to these risks, ung] he i
driven to the wall.  Any other doctrine than this, would soon make the coup
a slaughter-house.  We conceive the only way in which this point can fairly gei)
in favor of Captain Mackenzie, is to say that he had no other means of savi iy
vessel, himsell, or his officers, than to hang those he did hang. That is A justif-
cation no one will dispute ; not even the law.  Did the facts sustain Lim I"Eﬂ“]’.
they would sustain him morally ; but to assume that men are to run g rishs, g
what they imagine risks, and particularly man-of-war's men, before they rig the
gallows, is to assume what neither law nor reason will sustain.  We take this e
tion of the finding to possess more of the charaeter of an argument, than of a clear,
dispassionate, legal decision.  This doctrine of risks, completely developed, would
soon desiroy the best marine that ever showed its flag on the ocean.

While the court of inquiry was in session, the prisoners remained in confine-
ment, ironed most of them, without any charges being brought against them, Ta
truth is not to be concealed ; they were dealt with as sailore, and not as citizems,
It often happens on board ship, that severe and prompt meazures bacome noces &
sary, amd military discipline sometimes unavoidably conflicts with civil rights, - |
Pending the existence of the court of inquiry, there mizht have been a sufic gt
reason for keeping these men in confinement ; there was none for keeping them in
irons, we think, as is shown in the fact that some were not thus fotered i but, the
moment that court ended, they were entitled to freedom, or to know the specifie
<charges brought against them.  No charges were brought, however ; week passing
after week in paioful durance.  In the meantime, an attempt was made to indigt
Captain Mackenzie for murder.  ‘The grand jury asked for instructions from the
Judge, on the question of law ; and, after a solemn hearing of counsel, the comnt
eharged that it was not competent for a civil wibunal to interfere with i
that were pending before a naval tribunal, in consequence of which the bifl wa
ignored. ;

We bave no intention to extend this artiele unneceszarily, by dwelling on these
proceedings in the district court.  We shall briefly say, that, after examining the
subject at some length, we are of opinion that the case belonged exclusively®
the civil tribunals, though the court of inquiry was perfectly proper. So many
questions were invelved in the affuir, that it was right the department shouldh -
put in full possession of the facts ; but, this inguiry ought not, in the least, to i
terfere with the ordinary course of the justice of the country. Captain Macke
was not on trial, before the court of inquiry ; he was not even arrested ;
from having his sword taken from him, he continued in command of the Somers
Nor was his presence necessary for the legal proceedings of the investigation.
might have taken his hat and walked away, ss the late Commodore Porter di
from the court of inquiry in the Foxardo business, had he seen fi, Unless o
dered to attend, with a view to facilitae the proceedings, he was under no
obligation to be present, and, if ordered 10 be present, it was not as a prisonem
but rather as a witness.  An officer is no more in the hands of the law, penditf
a court of inquiry into his conduct, than is the citizen, while a grand jury s hear
ing testimony in his case.

There is something unexplained connected with the proceedings of the depart
ment, daring the briel interval that occurred between the publication of the fin
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ing of the court of inquiry and the arrest of Captain Mackenzie, under the charge
ff merder.  Homething like a very supererogatory purade of impartiality appeared
in the zovernment journal beeause the enormois opportunity of two or three days
wiz lele for the friends of Cromwell i procure Captain Mackenzie's arrest by
adinary eriminal process, the party, as it has been gaid, pasging that time in 2
hailiwick where the usual couwrse would not be elfective ayuinst bim. Assoon as
put under arrest by Lis miliary superiors, Captain Mackenzie Lad the pledge of
idecision already made by the district conpt Juidge, that he would not interfere
with & miliary wibueal,  We should like 1o sen thoss proveedings examined by
gme oae who is maore familisr with the facts than we ape ourselves. It appears
by the record, however, that the proceedings were so mueh lurried that the judge
alvocate was nat prepared to open when the court manial convened,

There is another point connected with the finding of the court, to which we
oill advert. It says, that + during the confinement of the prisoners, sullenness,
dseontant, inaltention to duty, disobedience of orders, often, as seamen know, and
wnal records prove, the sols precursors to opren ucls of violewce and bood, were
manifested by the erew," &e.

F The reasening of this sentence strikes us as singular and untenable.  Mutinies
[hare two general characters, the one of disaffoction, the other ul"rampirwy. T hat
of the Hermione was of the first elass, that of the Bounty of the last. Ope pro-
Iwer]er] from resentment, ill-treatment, and o desire for revenge § the other from
iplot, conceived to carry out a favorite abject. That symptoms of the feeling
w¥ich produces the first clazs of mtinies should be diseoverable, is as natural as
Lis that the mere conspirator should ajm studiously at concealment.  The mutiny
of the Somers, il muting were seriously coutemplated, was admitted to be of the
bner class.

Shortly after the arrest of Captain Mackenzje (arrested technically; not con-
fred, though charged with murder, while the alleged mutineers, against whom
1o Lo ehirmes wern ever browghi, were mostly kept in irons and under the eyes of
wntinels), a court martial was detailed for his tral. The whole proceeding was
wsingular as (o deserve a notice. The charges will be found at length, p. 1 of
thia appended record,

These charges are five in number, viz., murder, oppression, illegal punish-
vent, conduet unlwruming an officer, cruelty and oppression.  The first three
of these charges referred 1o the execulions, in their specifications ; the fourth re-
rred 10 special treatment alleged to have been given to Mr. Spencer, and the
Bih to alleged [rumishments inflicted on different individuals of the crew,

In the course of the trial, the judge advocate luid down the law in such a man-
B as 1o reduce these eharges to three; murder, oppression, and illegal punish-
reit.  The eharge of geaeral crueliy appears, bowever, to have been abandoned

f the want of proof. It probably never had aity legal foundation.  Captain
H“tkt*ﬂ'-sie. then, was virtually tried on the three charges of murder, illegal pun-
hment, nod sppression, the specifications referring to the banging of the three
Persons <o often namedl,

The conrt sat nearly forty days, during which time one of the ablest of its mem-

'8 withdrew on account of indicposition.  The aceused was acqgnitted.  The
nience was no sooner known than te Journals began 1o cireulate rumors of the
Miner in whicl the court had Leen divided.  On the one side it was =aid the
Bpiaing wae senerrinous; ane e ﬁm]ir:g an  henerulis acyuittal.? Tz last as-
Brtion was audaciously porsevered in, o a long time, directly in the face of the
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phraseology of the finding dtself, with the additional equally unfounded dm&
tion that the president * approved" of the proceedings of the court. i
Owing to circumstances that are too familiar to need repetition, the faety
been drawn out, on authority, and they appear to be as follows: On the ¢
of murder, three of the court voted that Captain Mackenzie was “ guiley,”
nine voted that be was ** not guilty.”  As the law, to make up a finding tha; 5
touch the life of the accused, required a vote of two thirds, the vote would
acquitted Capt. Mackenzie on this charge, had it even stood seven against, 16 five f
him. On the charge of illegal punishment, the vote appears to have been four,
ty ; eight, not guilty. On the charge of oppression, the vote was an acquing
The guestion of the phraseclogy of the general indthg now arose in a conversagjgy
which made itz importance apparent. All must now vote for ' acquitted,” a9
accused had been found “not guilty” on each charge; but findings ofle
“honorably acquitted.” On this last point the vote was taken, when nith velg
for * acquitted,” and three for * henorably acquitted.” The finding of &5
acquittal was consequently sent into the department. Now, by the law, no * s
fence’ of a court martial—eases that oceur oot of the countiry, excepted
carried into erecution, without the “approval” of the president. TIn this 3
there was no sentence, and, of course, no ** approval”” was necessary. A
order appeared from the department, stating that the finding was “confirmed," tig '
the signature of President Tyler was not affixed. With this brief history of 4 "
facts, we proceed ta consideration of the merita of this important ease. i ¥
In forming our éstimate of the conduet of Captain Mackenzie and his offieers,
it is indispenzable, first to ascertain on what points it turns.  Many varying posh
tions have been laid down in the premises. Some have conteoded that Cap
Mackenzie waz bound 1o show first, that a mutiny actually existed ; second;
the partiea executed were connected with it; third, that the executions Mg
indispensable 1o the salety of the brig; and, in the last place, that every opl"
tunity that was necessary, ond which the safety af the vessel would alloggllh
given to the men hanged, to vindicate themselves from the charges on whicki§
were executed. This, as we understand bim, was substantially the ground tg
by the judge advocate. :
We do not conceive this to pave been the trug issue, though we subs
part to the last condition.
Others maintained it was sufficient for the vindication of Captain Macke
that he conscientiously thought the first three facts just named, existed. :
persons were silent on the subject of the last condition ; probably under a 8¢
consciousness it never was fulfilled. A variety of modified opinions have}
given, varying between these two. We conceive the true issue, both in law
morals, to have heen this. Captain Mackenzie was hound to show that e
case was presented to him, as JusTiFIED bim in BELIEVING in all the facts med
ed in the first of the two cases given, and then to show that he allowed the
every opportunity of defence, that he was justified in believing could be gm
to them, with safety 10 his vessel.
The reader will see our issue does not turn on the literal facts of the cgséss
on the manner in which t#se facts, real or supposed, were presented to VSR
Mackenzie. A contemplates a silly frolic, blackens his face, arms himzel
hreaks into his friend’s house, in the dead of night, and attempts to frighten'ss
But B shoots A, Now il it can be shown that the frolic of A had booil
viously communicated to B, this would be murder. Bome minor facts
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exist to render it manslaughter, possilly ; but it would be Justifiable homicide,
supposing B 1o have been deceiyed, Thus, with Captain Mackenzie; Mr.
Spencer may have contemplated an idle mystification, but have mystified so pro=
foundly as to justify Lis execution ; were the other eonditions of our iseue Tuliilled.
In this caze, there would Lave been no real mutiny, hut merely zofficient appear-
amces of ane.

On the other hand, 2 mutiny mizhit kave existed without the facts of the Caise,
i they were presented 1o Captain Mackenzie, justifying that officcr in believing
mthe wailt of the partisg, 3 consequently withomt justifying their executions,
whatever might Le the danzer of the vessel. ~ "I'his is 2 poiut on which we know,
from personal explinations, that ene of (e Judaes of Caprain Mackenzie, or at
least a rember of one of the counres, differs from us, That gendeman scemed
o think 3 cuile were welsequeatly proved, it was encnzh to justify Captain Mac-
kenzie ou tha! potwt, althoush be did not gel the evidence until after the execu-
Gom I Dlany lawyers would probably take the same ronnd, althouah we know
it be nmesable inomorals, and believe it o be sa b lew.  We conceive the
opinions of Jawyers would be ape ta ba inlluenced by what would be, and ouglie
o be done, inoa caze thay approaciies near o our own, o appearanee, though
# does oot toneh it Thos, o A be jodicted for an offence, nndur supposed
tircumeranees, aud it shoubl tarm out e the trind, that lie comauitted the aitence,
ot wneler puoiher set of cirenmstances, e would be fonmd ruiley, provided the
chnicaiitioa did not necessarily nike aoolier jssue.  'Phis wanld he right, g
the mnilt af the panty tied, would be the point to reach.  But, in the caze before
@ the point w be rewched, was the gnilt or innocence of Captain Murkenzie,
st that of Mr. Spencer. Jurors would be greatly infAuenced by such facis, foubt-
Bes 3 Lt ought they 1o be? T this a ease in which & man is to be justified by
peessiier at all, even thoush he sy rizlty

It iz a ponr rule that will not work betl ways.  Captain Mackenzie's fiiends
would be the first to apply our izzue in his behalf, should any proof unexpectedly
ippear to show, uwequivocally, that Cromwell, for instance, was i nocent,  They
would then Gl lack an our principle, and affiom thae e e Captain
Mackenzie in believing him guily. In this they would take fir grounds, so fur
& principles ore concerned, and we can not see low Caprain Mackenzie's conduct
tan be vindicated by facts that appear aster the execution.  We repeat, we know
he comld not thoe Le vindicated, in morals, and moraliey and lesabity, in questions
the this, usnally, if not untformly, run in parallel lincs. We do not dwell on
Bis point becanse wi deem it very ezzential to what s to lollow, by nerely thar
e may settle prineiples as we proceed. 1t is a nice fquestion, we admit, on which
Mich may be =aid on hoth sides.  We shonld he willing to examine this case na
e broader ground of the two, though we thiuk in g0 doing we should cotcede
1just principle.

Our jsne, hen, is this. Sueh a state of etz must be wade our gz wonl
fistofy Captain Mackeazie and his officers in thinking the parties zuilty, and in
“mking the eceeutions abzalitely necezsary inorder to suve e briz, s friving
e eyl Crory apipri iRty of defenes thet wes compatible with pradesre,  Te
e any fssue short of this, would he a mockery of jusiice, anl would ba e
Maintzin, in effect, that the life of the American ciizen, o borrd an American
Yi-olwar, iz 1o be held on the tenure of hiz commander’s notions, however wild
* unreasonable.  The reasoning must be such as to satizly the common 1mind,
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and the parties accused must have every available opportunity of defending them,
selves.

Having thus laid down our premises, as relates to what we conceive to be
true issue, we will attempt to zettle one or two other prinuimes of & very diﬂ‘e“‘
character, before we enter on the investigation of facts. It has been said ry
Captain Mackenzie's literary pursuits bad given him the support of many it
men.  Among others of that class, has appeared a gentleman who has high claimng %
to be heard, and who lays down the position, that the size of the Somers, wyg *
greatly against the officers in the event of a conflict with the crew! We core
geive that nothing can be more erroncous. "

The Somers is a briz of 266 tons. Attempts” have been made to shbw thy, 1
her cubic contents would greatly reduce this tonnage, as il that were a
any moment. The largest tonnage iz obtained by measurements of t:ﬁ;
and breadth, and, as bath these refer to her dimensions on deck, they alone can
affect the seene of the conflict.

The size of the Somers was, perhaps, as near as possible to that which was the
most desirable for her officers, in the event of such a conflict. Had she L
much smaller, 21l her officers and petty officers might not have been able tm
together, and thus have lessened their efficiency ; while, had she been much
larger, there might have been too much to defend or to aveid, for so amall
party. Place twenty men on a frigate’s quarter-deck, and they could be turned,
or assailed from s6 ‘many points as to render them weak ; but twenty, or erea
ten, armed men, on the guarter of & brig of 266 tons, make a very formidably
array, as opposed to any numBer of imarmed, or even armed men, that could |
approach, at a time. It is merely the old fact that a small body can defend
a defile against an enemy that would overwhelm it in®a plain.

The size of the Somers was favorable to her officers in another point of view.
‘We see nothing to have prevented Captain Mackenzie {rom sending all but bis
officers below, of securing the gratings, and of carrging the brig across the ocean,
if needed, with the gentlemen of the quarter-deck alone. The idea of men's
knocking down bulkheads, with firearms thrust through the gratings, within gx
feet of thjeir heads, strikes us as being a liule forced. We believe a single sep-
tinel would have kept the whole of the Somers® crew at a respectiul distence
under such circumstances. No man is fond of * belling the cat,” and a voliey
through a bulkhead, would give it particular sdnctity.  But admitting the
officers’ rooms were given up to the crew, they would still be prisoners.
magazine could be easily defended by the firearms above it, andewhat could e |
peopla do below? A few of them, if they proved tarbulent, might have been 1hed
through the gratings, and we think the first case of this sort, would have brought
the remainder to their senses. As for Captain Mackenzie's ability to send
hands below, who can doubt it, when it is known that he made them hang thres
of their supposed ringleaders

Bome may think that the officers would not have been of sufficient fores 10
handle the vessel, under these circumstances. Here the size of the Somard
was clearly in their favor. Commodore Rodgers managed a frigate under stll
more trying circumstances, in 1799, and Chauncey actually brought a ship up e
Sandy Haok, single-handed, baving 1o cook, attend his sick, and take care of
his vessel for several days, quite alone. To say that ten men and boy2
not handle a vessel like the Somers in the tradewinds, is to say that they
unusually iefficient. But Captain Mackenzie was not reduced so low.
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ot of his crow, the petty officers, and a seaman or twe, to the number of nine,
lod =0 much of his confidence as to be armed at the crisis of the execution, and
y surely might have been relied on. This would have given all the force
preseary to an easy control of the vessel.  Then it iz probable fifieen or twent
[the younger boys might have been picked sut, who would have been of sei
Mo either in doing light work aloft, or in keeping a lookout on the Movements
ow and about whose fidelity there could be no question. The witnesses speak
o pood many of this character.
#We see no great difficulty in a vessel-of-war like the Somers, being kept dom-
mely within the control of her officers, under ordinary circumstances, even
fpposing a mutinous  spirit to have prevailed, afier the existence of the
Biting 1= known, and the ringleaders are In irons. »
mutiny detected is a muliny suppressed. The king’s name is a tower of
mgth. The wavering, the timid, the prudent, then all range themselves on
he side of the law, that being the safest side. The drebd of treachery usually
#poses all the secrets. 1t is one of the remarkable features of this transaction
t, Mr. Wales and Small excepted, no onc has been disposed to betray the
sfidence of Mf. Spencer.t With so many in irons and menaced with the
hllows, not a man has been found willing to come forward, under the im-

Mdable conspiracy ! This very unusual circumstaince'Ys, offitself, of a nature to
throw a shade of distrust over the beliel of its : * extent, at least,
Mt wos apprebended. It is probably the nlﬁm“t sdrt on record.
+“While on this branch of the subject, we wil endedvor to dispoze of tome
{ther points that have praged stumbling-blocks to those who are utacquain
¥ith ships. Grave picturés have heen drawn of the risks run at night; of the
nger of a rush afi, whenever an order was given to do any duly on the quarter-
k, and of the general hgzards of the darkness. The answers to all thesa
Bificulties are very simple. &zn the first place, there was no necessity for dark-
y every man-of-war possessing means of lighting her decks ; in the next place,
re was no pecessity for a single individual of the erew coming on the quarter-
k at all. Captain Mackenzie appears to have had nineteen memand boys
om he armed, at the crisis, and these he. doubtless put in watch fnd watch ;
Hud, if nine men and boys are not competent to do all that is to be done on the
Mincter-deck of a brig of 266 tons, how do so many merchant-vessels sail for
Jurs much s%rbabl:anded ? A répe might have been stretched acvross the deck,
#3d an orderfiven for no man to pass it, unless called by name, on the* pain of
Beath.  This wonld have prevented everything like a surprise of the quarter-
i did that fail, Mr. Spencer's own alleged expedient, that of o of the
arter-deck guns pointed forward, loaded with canister, would have rendered
EME quarter-deck of =0 small a crafl, as inviolable as a sanctuary. The last ex-
i#dient has often been #esorted to, snd we ean reesll no instance in which it has
#ver failed to command the deck. In a vessel of the Somers’ size, and with guns
‘heavy (32lb. carronades), the gangways would be like two doors to pass in
% of such a discharge. All the other guns might, if it were thought necessary,
@ive been discharged, and the spare shot secured. We conceive that a vessel
the Somers' size, under such circumstances, even admitting a pretty wide-
Bead disaffection 1o exist forward, would bave the chances, as nine to ten, in
gor of her officers, and that risk, it strikes*us, might have been run before an
Mogrican citizen was hagged without a trial. To come to the facts? the testi-

Brkes of either contrition, fear, or capidity, to revegl # secrets of this for-
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mony of Wales is first in order, ag the executions, with the lending attendany,
circumstances, are not denied. :
The first thing that strikes us in the testimony of the purser's steward, iz the
abruptness with which Mr. Spencer opens his plot. Wales swears this wag
first communication he ever had with Spencer on the subject (see record, P11y,
and yet the latter began with “ Did I fear death 7 was I afraid of a dead person, ang
dare 1 kill a person®”  An oath of inviolable secresy was then asked and g4
Without canvassing the probability of such a statement, we will assume its g .
and ask what is tha just inference § Clearly, that he who could proceed thog,
was not very formidable as a conspirator, unless ingeed he thoroughly knew Ly
man. An ocath of secrecy, afler this stra introduction, was asked and
Then followed the communication, of which an outline has been given.
other things, Wales is told that about twenty of the crew {page 11, record) werg
engaged in the conspiracy. Spencer had all the details of the plot in writi
the paper being at that moment concealed in his neck-handkerchief.
As the reader will examine the record which accompanies this review, we
ot refer in terms to every line of our statements, but each will be found to b
verified in its place. For the present, we will confine ourselfes to these fow
facts.
When Captain Magkenzie arrested Mr. Spencer, the neck-hankerchief wyg
searched in vain, 2 paper was subsequently discovered in a razor-case. A
fac-simile is to by fhand i the record, pp. 129, 130, Here then we get
insight, at Mcerli’? the plities of the extent of this conspiracy. The
paper contains in all, thirty-twé names. Of these, four are down as certain,
ten are down as doubtful’; eighteen are down as to be retained nolens rolens,
¥he four certain, were Spencer, himself, Andrew!, M:Kinley, and Walss
Among the doubtful, it will be seen that four'names are marked, as being likely
to be induced to join the plot, previously to its execution. The remainder o
the doubtful, it is stated in the paper, would be Ifkely to join when the vessl
had been taken; if not, they were to be forced. Ofthe eighteen down as the noles
solens men it is handly necessary to speak. The paper itself acquits them of
anything but being such persons as Mr. Spencer wished to coerce. There is not
the slightest ground 1o be gathered from the paper itself, that one of them knew
anything of the maiter. .
Here then we get the details of the conspiracy, as made out by its leader, dows:
to the last moment of his liberty. The interview with Wales took place at mighiy
E:usl befare the lights are out on board a man-of-war. His own u'ﬂfm was proba
ly put on the next day, or a few hours before the arrest, though the suppose
tion has been hazarded, among a multitude of other abaurdities that have bees
advanced in this case, that Wales's rame may have been set down liefore the
plot was revealed to him. This is said in face of the fact that Wales swears bé
bad had no other conversation on the subject, and, by thase, too, who attach imq
portance to the paper. What is the document worth at all, il names were st
down as cerrain, before the parties had been consulted?  1f this mey be true
Wales, it may also be true of Andrews and M:Kinley, and yet no one on tha
side has thought of applying this violent probability to them ! il
Taking the paper as a guide, this conspiracy is reduced, as to any seriotl
danger, to three individuals, Spencer, 1'-..::1:‘]1‘2'-*5, and M:Kinley. Admitu'n%3

most, or that the four who it was thought would be induced to join previous
the execution, kad been so induced, the seripus danger was then confined
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sven!  This, even admitting it to be troe, does not strike ns a2 a conspiracy to

derange the propriety of & man-of-war's quarter-deck, with the ringleaders inirons
andl all the details in the captain’s own hands! Bt we do not think the four
doubtfu! ouglit to be placed anywhere but where they are placed on the paper.
The quick insertion of Wales's name proves that Spencer had a boyish anxiety
o make his scheme look as formidable on prper as pozsible, and there can be
linle doubt bis muster-roll was corrected at every plausible oceasion.  This was
natural in itzell, a5 conneeted with the wild romance that pervaded the whole alleged
project, and it was necessary, if this paper were to possess any real usefulness,
The circumstance that Mr. Spencer showed this paper to some of his brother
midslipmen who could not read Greek, proves the sort of feeling that reigned in
his mind, as respects this document, which he evidently regarded as boys are apt
to regard things which first seem to connect them with active life, Doubtless he
was correcting and making annotations, fquite as fast as the facts would at all
justily.  There is nothing to show the contrary, while there is much to prove
the fact was <. Wales swears he was told the whole thing was down on this very
paper, and the presence of lis own name speaks all that is necessary,  Mr. Til-
lotsun, p. 170 record, proves that Mr. Spencer was writing on this paper down to
the day belore his arrest,  Even Cuaptain Mackenzie, in his report, p. 195, left
column near the bottom, says he was writing on @ paper on the 26th,

Then Spencer had told Wales that abou twenty of the erew were concerned
in the plot. 1t is a melancholy proof of the character of the mind which sat in
judgment on these proceedings, that Captain Mackenzie, in a letier formally sub-
mitted to the court of inquiry, says: * T believed then in the existence of a plot
in which, by the declaration of Mr. Spencer, at least twenty of the crew were
toncerned.””

Were the same proposition submitted to a million of men, it would be difficult
to find one, that wanld not have substituted at mase for Captain Mackenzie’s * at
least." W ho, before, ever heard of a conspirator's giving the mintmum instead
of the marimum of his force to one whom he wished to enlist in his enterprise ¢
We deem this instance of the reasoning powers of Captain Mackenzie important
to the issue, inasmoch az we think it will be shown, as we proceed, that such is
the habit of Lis mind. Wa go farther 5 we ascribe the great calamity that has
befallen us, il jt be 2 calamity to have a deep reproach rest on the justice and
principles of a country, to be owing to a disposition in Captain Mackenzie to
regard things as he has at first conceived them to be, and to act under hig
conrictione, eather than under the authority of evidence.

It was under the testimony contained in the revelations of Woales, that M.
Bpencer was arrested, T arresting this young officer Captain Mackenzie did no
more: than his dury, though the manner of the arrest was a little too melo-dramatic
for the practice of a man-of-war. The manner is related in the testimony of
Wales, and in that of other witnesses. It iz aleo to be found in Captain Mag-
kenzie’s report.  Apart from the exagreration of the appeal, we think it was
unwise fo arrest Mr. Spencer in so public a manner, and then 1o place Lim on
the prsvier-deck, o full view of the crew. We entertain oo doubt that much
the greater portion ol the ominous conversations, groupings, shakings of the
hezil, aml strangre looks, which seem to have awakened zo much dietrust alt,
bad their origin in the nature] wonder of the crew, at seeing an officer in this novel
Situation ; and he, 00, not only a favorite forward, but one who was known to
be the son of a minister of state. In our opinion, Capiain Mackenzic would
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have shown more judgment, ha sent for the young man into his t.'ahi.'“
by a conversation endeavored to Bet the facts from him. He might have.
moned there, were it Lhuught necessary, but what judge of human Datupg “
suppose that & man of forty, possessed of authority, could not haye got ¢
control of the lfeelings of & Md of nineteen, by neans of kindness and judicj
reprezentations ; more especially of one who manifested the disposition 1o
pentance and confidence thas it js zcknowledged young Spencer manifes;
day or two later. Besides, something was due to the official station gf
father, to the rank of the son, and to the extraordinary character of the evi
under which the arrest actually took place. There had been no OVETt act, thy
whole story was zo wild and improbable, as to wear the appearance of g
tification, and it rested solely on the statement of one person, which stat
- Spencer had enjoyed no opportunity of explaining, or refuting, when
wias ironed, and set up on the quarter-deck to be gazed at, by all op
This eourse, toa, was determined on, before the young man had heard his crimg)
The procedure strikes us as failing in judgment on all points, and somewhat iy
generosity, Were there any real danger, such an exhibition would be apy.ey
nflame and excite 1o action the remaining conspirators, whereas, the quiet. dag
appearance of the young man might have left them in some of tha doubt agg
uncertainty which seems to have been such a source of uneasiness aft, as r
the conduct of the crew. There is nothing mare demoralizing than doublj og
nothing mere apt 10 dwaken the energies than certainty, We fesl great diffics)
in believing that Captain Mackepzie would have pursued a similar course, bad
one of those connected with hjg by blood or alliance” been accused by soehy
& marrative gs that of Wales, t
rthe arrest of Mr. Spencer, nearly twenty-four hours passed without jlig
oecurrence of any event to awaken new distrusts.  The men collected jn k
it is said, and conversed together, separating as the officers approached, md
would look aft at the prisoner seated on the arm-chest. These facts have bess
dwelt on by some commentators, in g way we think, to show they were strivi
after evidence of danger, rather than afier sober truth. The Somers had
hundred and twenty souls on board her,—at least thirty more than she should have
had—and it is scarcely possible that, with her boata stowed, and one third of
the deck reserved for her officers, one hundred men conld be on her remaing
deck, without being in what is called knots. The size of the Somers be
truly of moment, in estimating the importance of such a circumstance, Then, 38
to the men's Eeparating ns an officer approached, is it not usually déne in a vessay.
of-war? Men may collect, and converse with ap officer stationary among themj
hia pleasure is known, and heis understood to allow it ; but nine times in ten; .
he approaches, they open to learn what he wants. This is so usual a thing in®
veszel, that we are surprized to zee eny stress laid on it, B admitting it wen,
not, is there anything extraordinary in a man’s looking aft, at an officer cet up i
» and in canvassing the cause—his innocence- o,
guilt—or in eeasing to utter their opinions in the ear of an officer? We shoudd -

bave considered a contrary course as affording much the strongest proofs 0‘3 i
couspiracy, as it would have been substituting something like 3 concerted

denial for a very natural indulgence. Those who really had anything to co
at such a moment, would be VETY apt to act with caution. Even the advoe
of Captain Mackenzie dwelt o the fact that Cromwell assumed an inds :
air, and affected not to enter into the feelings of those around him, as a prodf




OF THE NAVAL COURT MARTIAL. 2ET

srtifice, by not yielding to this natural impulse. In %is case they overlook the
admitted facts that he was a stern man, had some edueation, was acting as hoat-
swait, and would have been departing from the practice of =uch men by indul-
ging too much enriasity, in order to drag in an inference against him.

The turning point of the danger, aceording to Captain Mackenzie's account of
the matter, and aceording to the drift of his defence, was the carrying away of
the muin-royal-mast. Previously to this accident, however, the men weis inspeci-
ed at quarters, it being Sunday, November 27. This inspection took place at 10
o'clock in the morning. It will be seen, on referring to the testimony of Wales,
that Bmall, the seaman, was directly connected with the plan of Mr. Spencer,
baving communicated with the latter on the subjeet during the time he (Wales)
wos on the booms, and in his presence. Now, under the circumstances, it ap-
pears to us that Bmall would naturally have been the principal ubject of Captain
Mackenzie’s suspicions. For some unexplained reason—unexplained, unless the
ficts that he was a strong, determined man, and intelligent for bis station, and the
trevmstance that Spescer had been known to give him some money, be deemed
1 sufficient explanation—this gentlemen fastened his eye on Cromwell, the acting
boatswin, as ane of the principal objects of his distrust. In his report Captlain
Mackenzie gives this extraordinary specimen of his own reasoning powers, as
tonnected with the appearance of Cromwell and Small at this Sunday inspection,
viz. 2« The persons of both were faultlessly neat. They were determined that
their appearance in this respect should provoke no reproof.  Cromwell stood up
o his fidl stature, his museles braced, kis battle-ore grasped vesolutely, his cheek
pale, but his eye fized indifferently at the other side. e HAD A DETERMINED
4ND DANGEROUS ATR. BMALL MADE A DIFFERENT FloUre. His appearance
wes chastly ¢ he shifled bis weight from side to side, and Ais bartle-axe passed from
oue fand to the other, fix £y -rnmrfﬁr'ing :'m:r:d-me":;, but never toward mine,"
e, &e. Fee Hee. p. 198,

Here, then, were two men who manifested guilt, according to Captain Mac-
kenzie, by direetly contrary deportment. In order to ezeape his distrust, a man
must be neitler firm nor irresalute ; look frightened, nor look determined : hold
big batle-axe guist, nor puss it from hand to hand ; stand erect with his muscles
mmovuble, nor shift his weight from leg 1o legs look steadily, but indiiterently,
across the deck, nor let his eyes wander, without looking, however, at mine!
Evidence like this, of the Judgment that was brought 1o bear on this imparsant
tise, awakens reflections of the most painful charscter. If to what has been
thown, it be added that men are required to be faultlessly neat at Bunday mus-
ters, or Sunday inspections, on the pain of punishment, the picture will be com-
plete,

Next comes the affuir of the mast: The spar was cartied away in the top-gal-
lnt shireve-hole, in the afiernoon of the same day—or Sunday the 27th. Capt.
Mackenzie siy2 it was done in consequence of * a sadden Jjurk given by Small,
and another whose name I have not discovered.” Tt may be necessary to explain
W the landsman how this loss is supposed to have happened.

The Somers was a brig, @ cralt in which all the after-braces lead forward.

fees are ropes that are fastened to the two ends of the vards, and which are
sed to pull the yards round, to keep them steady at any desired angle to the
¥ind, and, when they lead aft, 1o help support the yards, These braces must lead
' some point that is preity nearly on a level with their yards, or they could not
Well be worked, nor would they be of much support. A brig having no mast

36
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abaft the wammast, ber alier-braces, preventers excepted, lead to the foramag
while her forward-biraces lead to the meinmast, or to objects anached wilieze ’nasa.-:
respectively. It is evident, therefore, that any strain on the forward-braces, of b

ar ship, helps to support the yard, as this strain is ozvist the direction of the
wind ; wheress o stroin on the aftep-braces of a bl'i;.‘; leszens the EUPPOTL, Binge it
pulls i the direction of the wimd.  The same iz tree of all the mizen-braces of a
ship which lead forward to the mainmagt.  Now Captain Mackengic attributes e
lozs of hiz main-royal-mast to the fact that Small zave the brace a sudden jerk,
the brace leading forwand, and pulling in the direction of the wind, a5 deseribeq,

Captain Mackengie says : 1 did not dream at the time that the carrying away
of this mast was the work of treachery ;" but a3 he knew that moments of eop.
fusion were those in which conspirators would be likely to act, he used the pre-
caution to see that the work of repairing damages should be conducted dt!ihera[e‘tjr
and without confusion.  *'I'o wy astonishment,” he goes on w say, “all those
who were most ru.lr.eju.l-r'nm.r:-fﬂr warneed 1w the programme r.’-_,r‘- Mr. SP:‘HE.'J‘P [m&aning
the paperz in Greek characters], no matter in what part of the vessel they might
be stationed, mustered at the main-top-mast-liead ; whether animated by some neg.
born zeal in the service of their country, or collected there for the purpose of
conspiring, it may not be easy to decide. THE COINCIDENCE CONFIRMED THE
EXISTENCE OF A DANGEROUS Coxspiracy, suspended, yet perhaps not aban-
doned.”

Az we proceed, we shall here note another instance af the peculiar character
of Captain Mackenzie's mind—the fact that all those most conspicuously named
in the muster-roll of Mr. Spencer being assembled at the mast-head on this ceea-
sion was coxFIRMATION of the dangerous character of the mutiny.

In the first place, the inference is very remarkable for the premizes. Cromwell
was acting boatswain, and there is nothing :iiir[:r]a-i.ng that he should go aloft, on
an oceasion like this, in 8 vessel with the peculiar crew of the Somers. Had he
remained below, no doubt it would have been desmed a confirmation of the ss-
pieion that he staved on deek to profit by circumstances in the way of seizing the
vessel.  Anyiling may be tortured into proof, when men reason in this mede.
As Tor Smull, he was a captain of the maio-top, and il any one wiz to go aloft,
ke elearly ought 1o have been there.  Several mention that Golderman was one
of those aloft.  Crowwell, Small, Wilzon, and Golderman, are the names most
prowminently given.  Now the pame of neither Cromwell nor Golderman appears
on Mr. Speacer’s prozramme at all! We kaow it is contended that the name of
Andrews—ihere being no zuch prerEan in the brte—waz an alias for Cromwell
Lut it might just as reasasably be affiemed that it was an alias for any one of the
ofiicers, aa to azsort this withour prool. Uo suswin o point by Taying down cer-
teine things a3 pozsible, and then 1o demonstrate one poszilality by anotber, iz to
sav the least, nn exceedingly lonze manner of getting at facts in a case of life and
death. At the prejor tme we shall show tat, according o all the reasonable
probabilines, Andrews did wor gl G Cramawell,

MNore iz this all; Awderson, e q-:|]|1ni11 ol thie i'-Jrr:-:‘ﬂ::l.'l:', was ance of thoze alofi.
Mow thiz man so e posses-ed the conlidence of Capain Mackensae, tha b wad
armed At the execntion,  Vhe ioference of Caplain Mackenzie s, that cerain
sahividuals went alelt on this oeesion ooeeespaoe: had e said 1o show sopererog:
y geal aml activity, bnoorder to ceressd their guill, there izl have been 8
w ool |1!.|:,|.—'~ihi|il_'u= 1 alie n:::-nlit.r:-1|,|l,r'r,=; bt iy the Bl i owhizeh thies _:ru_=-:1l§r::l‘.:lﬂﬂ
presents the pocurrence, it strikes us as being singularly disterted.  So long 04
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aoe individual was among them who was not in their secret, how eould men con-

ire, witliout betraying themselves, on the crosz-trees of a brig, or in her top-mast
ngging' Unlessthey went aloft with the purpose anributed, the whole conjecture
fils.  And would men be 4pt to £o to a place where the chances were ns twenty
o one they could not he alone, with such an object? Anderson we have named
s being aloft, and not in the conzpiracy, and there might have been others, but
the Witnesses have mentioned those who wers suspected, rather than those wha
were not.  There weare others ; Gedney was there, and no one seems to suspeet
bim ; the hoy Gagely must have been there, too, and he is spoken of in favorable
erms. The fact of Anderson’s presence came out incidentally, and not directly.
But Golderman was aloft, and his name is not in the programme at all. To give
the coup de grace to this conjecture, who can imagine men would select a spot
which, just at the moment, was the point of general observation, as the scene of
aconspiracy ¥ Tt strikes us that men whose duty did not call them aloft, would
bave chosen a less public place.

Captain Mackenzie adds, ja connexion with this point, and as a matter of mo-
ment :  The eye of Mr. Spencer travelled perpetually to the mast-head, and cast
thither many of those strange and stcalthy glances which I had heretofore noticed.”
This is not the least extraordinary of the very extraordinary reasoning that per-
vades the whole of the case. Nothing is more apparent than' the fact, that Captain
Mackenzie, in his report, intended to favor the world with a fine and memorable
description, one that should be quoted in afier ages for its thrilling incidents and
graphic beauty. This is seen in his details, which would be the height of pueril-
ity without this conclusion, and which are not much better with it.  To this ill-
directed literary ambition we attribute the “strange’ and “stealthy,” aided a
lile, perhaps, by a natural cast in one of Mr. Spencer's eyes. But passing over
these comic exhibitions of weakness, which might be smiled at but for their tragic
connexion, can anything be more violent than the inference as to Mr, Spencer's
motive ! He was at sea, seated on an arm-chest, in irone, with nothing to do,
and nothing but the vacant ocean to gaze at outward, and that only by “stealthy™
glances, as the brig lifted or fell. A mast is carried away in full view of him,
and it is thought extraordinary that he sought the very natural relief of gazing at
what was going on at the main-top-mast-head ! It is prabable there was not a
man on deck who did not cast many strange and stealthy glances™ aloft on this
memorable occasion, and who might have cast more, had he not been otherwise
sccupied.  We confess, had not Mr. Spencer looked alofi, we should have thought
it so little in conformity with what one maght expect, a3 to feel an inclination 1o
distrust some deception in his conduct.

While on this point, we shall pursue this affair of the mast. By examining

¢ testimony before the court, it will be seen the idea prevailed, that the mast
¥az carried away by design, the ingenious theory that was set up in this connex-
on going on 10 maintain that Cromwell instigated Small 10 jerk the brace, the
object being to throw the boy overboard, and then, when some of the most active
ind loyal of the crew were abzent in a Loat, and the vessel was in eonfusion, Lo
fise and seize the brig.  Caplain Mackenzie admits in his report that he did not
dream of treachiery at the time, a circumstance which is sufficiently established by
the testimany, page 171, where it will be seen he sharply reproved his nephew,

r. O. H. Perry, for not attending properly to his duty on this oceasion. But

® most superficial examination will show the feebleness of all this theory of
“treachiery.”  The poiuts attempled to be established are as follows :—
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Cromwell instigated Smallsto jerk the brace ; an order existed never {DJE ]
pull upeh the light braces which lead forward ; Small belonged aft, and wag :
known to do duty forward before ; the moment would have been fagorably
the purpose of the mutineers. bl
Now, we deny the reasoning as connected with every one of these propositlang:*
As for the first, it is a fact, and was only to be established by direct affirmaijy
eyidence.  The atempt completely failed—so completely, as almost to estal)
the npgative. (See record, pp. 97, 98, 99, 100.) As for the second, it is proved
that Mr. O. H. Perry said he told Capt. Mackenzie he understood the order wyg
o ** haul on the brace,” though, wlten cross-exsmined by the commander hireg.
self, he says he understood it was an order for e small pull,” &e. (see recomy
p- 173), and that Captain Mackenzie publiely reproved him for his condug.
third comes mora, within the category of a mental effort.  As Small belofired off:
it was extraordinary he should pull upon a main-royal-brace. By referring ta the
evidence, it will be seen that Small was seated on the bitts forward, probahly |
within five feet of the spot where the brace was belayed, possibly within twg o
three. A boy was actually on the royal-yard, and an officer callsout, if you
“to pull on the main-royal-brace,” the ohject being to “steady " the yard whifs
boy was on it. A main-top-man is seated nearest the brace—he knows the
ject—knows what is 10 be done, ought to be done, at once—it is light work,
whe will say he ought to hesitate? Nine men in ten, on hoard of any zhigk st
larly situated, would have sprung to the brace. The circomstance thM_nﬂ
belonged aft, and never had hauled on a brace forward before, explains the mﬁ
why he might have exerted his strength, or weight (for that is the power used o
a rope that leads vp and down), on this main-royal-brace. Thbraces which
aft were hauled upon, and he may very well bhave acted under a habit,
Small is described as the shortest man in the brig, and small men are apt to theale
their weight upon light work. It is a natural resource of their means. As for i
order itself, it is disputed; the witnesses of Capt. Mackenzie do not agree, any mify
than those for-the prozecution. Next, the moment would not hawve heen favorable, na¥
does it come within the bounds of any plausible possibility that it could have bery
seized by the mutineers. The order emanated from the mind of the officer of s
deck, and*could not have been anticipated. Tt follows there was no time for pre=
meditation. The plot, if plot there was, must have been concocted betweo |
moment when Mr. Hays first spoke and the pull on the brace. How long a
riod would this be on board a small brig-of-war? Ten seconds would be a |
allowance ; it might have been all over in five. Tt probably was in six or sevel’
Here, then, we are to make the violent supposition, that Small, in six or sevi
seconds, conceived and executed this design, his body in active physical exerftigh
the whele time ! The supposition strikes s as singularly absurd, It would hat
been -far more rational to have thought, 2s Small was known to be uneasf’!ﬂ
nervous, mhw standing on one leg, now on the other, that nervous excitement, aifl
a desire to manifest unusual zeal, had led him to do more than his duty. e
T'here is an unanswerable objection to the scheme, however, in the fact that'g
dozen much easier of execution and more likely to suceeed, presented themsel
For this contingency the mutineers, in the nature of things, could not have bé
prepared, whereas Cromwell, if so disposed, might have prepared his men, throh
a boy overboard in the dark, given the alarm, and then executed his purp
taking care that none of his own dependants should go in the boat. A billet
wood, in the dark, might have served as well as 4 boy, or filty expedieats of
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paiure been adopted, every one of which would have been better than this of the
* poyabyard. Tt might be added that 3 boy on a royal-yard, in a vessel going large
- in the trades, would (3 inboard, and not oufbord, ninereen times in twenty ; and,
© ghat a boy, so situated, eapecially on a riking mast, nine times in ten, would not
ccome down at all.  He would save himself by the rigzing and the sail, as this hoy
wetually did.  Now, all these things are as amiliar 10 seamen, as the figures of a
quiddrille to a young lady, and Le would be as apl 1o reason and act on them, as
any one on shore wouold act and reason on his most familiar habiis, It appears to
+ U8, that there is nothing connected with this affair ol the mast, 10 justily any part
of Captain Mackenzie's reasoning.  Nor is it clear the Jerk did earry away the
mast at all, though the strain of a taut brace might have been the feather 1o break
the camel's back,  'We shall aliude to this point again,

We pass next to the necessity of the execation, on the supposition of the guilt
of all the parties, intending to consider the last point, at the conclusion of our
analysis of the fucts, [In estimating this necessity, we intend to give Captain Mac-
kenzie the full benefit of that which we conceive to be the true issue, or of the
Justefiable belief, at the time, of the existence of this necessity. Nothing would be
asier than to show, now, that this necessity was imagined ; the evidence all tend-
ing to prove that the conspiracy, so far as it existed at all, had no greal extent.
The question then is, how far the facts, as they were offered 1o Captain Mackenzie,
at the time, JUSTIFIED him in believing in the necessity of these executions, There
can be linle doubt, if this point of his defence can be made out, this gentleman
must be acquitted before God and man.  We consider, however, the guilt of the
parties indispensable to this necessity,

It muy be well to remind the reader of two facts before we proceed to details.
Much of the evidence on which this necessity is to be proved is matter of opinion;
dependant on signs and symptoms that it is contended were sufficiently apparent
o the eyewitnesses, but which it is difficult to impress on the public with its due
weight and gravity. The other fact is the very material circumstance that the
most important of these witnesses were as guilty, in the eye of the law, as Cap-
win Mackenzie Limself, if he latter wers guilty at all; having been aiding and
ibetting in the whale transaction—accessaries before the fact. The first of these
facts is entitled to its consideration on the one side, as is the lust on the other. It
I8 very possible that signs of disaffection may have existed in reality, that ean
ot well be brought home to the minds of those who did not see them ; s,
it must be remembered that those on board the brig may also have been so dis-
trustful as to exaggerate the proofs of danger, and to see grounds of alarm where
Rone really existed. As we shall presently show that Captain Mackenzie, by his
own subsequent course, has lef the public justly to infer that he can not make
out the guilt of those whom he brought in as prisoners, and those arrested in port,
it leaves a strong probability that he and his officers did exaggerate this danger.

As respects the connesion of so many of the witnesses, with the guilt or in-
Socence of their commander, something may be =aid on both sides. In the
st place, it is ot easy o suppose any malice un the part of the junior officers
of the Somers againat those executed, and certainly nothing was to be gained by
hanging them.  We are not 10 look for any interested motive, then, by way of
Bxplanation. The siiation of the parties was peculiar, and it ought not 1o be

rgotten that, in the clearest cases of guilt and da nger, these very persons were
the only witnesses on whom Captain Mackenzie could, in the nature of things,
Yely for the proofs of his Justification.  On the other Land, it should be borne in
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mind that thﬁ.‘ﬁault of Captain Mackenzie, admitting that he erred, was
one of, judgment, coupled at most with some undue pertinacity of opinion ;
these witnesses sustained him in all he did, and, consequently, that we are nog!
expect in a case of this gravity, when men have once commitied themBelves,

will be altogether as impartial and candid as if they had not. The distincipy
becomes material, when we remember that the witnesses were called on to teggp?
in their cooler moments, concerning acts committed in a crisis of sirong reg]iqg'
and presumed hazard.

The reader will better understand us, if we refer to certain points in the way of
illustration. SBome of the witnesses, in testifying to the danger, use EXpressigng
like this: =] thought so then, and 1 think so now ;" thus identifying their
impressions, after every opportunity had been given to probe the COn2piracy to the
bottom, without discovering anything, with their Impressions at sea, when subject
to all the risks.” Creat confidence js manilested, also, concerning the guilt of
Cromwell, as well as that of other individuals, who wera brought in, in irons, g
guilt which is inseparably connected with the danger, and yet the survivors haye -
not even been tried, unguestionably becanse they ean not be convicted. We dpery
this adherence to s0 much positiveness of opinion, under the circumstances, 1o e
a consequence of the connexion of the witnesses with the transaction itself, afg,
without wishing to auribute to any one of them a deliberate design to invent, o
even to conceal the truth, we think it scarcely human that they should not, in mai-
ters of opinion at least, and perhaps uneonzeiously to themselves, sometimi® colsr
it. What we mean, therefore, is simply, that while wg should regard it a8 et
tremely unfair to view these persons as men who wers testifying in behalf of 5
partner in ordinary guilt, we deem it unwise to congider them o totally disinter-
ested.  Their own rharaciers, as men of prudence, cle&r—sighmdnessi and moral
firmness, are wnavoidably connected with the issue.  Unless it be assumed ‘il
never fuil in these qualities, the considerations just mentioned must be entjtled tya
good deal of weight. ¥

It will probably be said, it is a strong circumstance in favor of Captain Macked-
zie, that all his officers coincided in opinion on the subject of the necessity for the
executions. Undeor ordinary eircumstances, thers would be great force in
argument ; there is some, though we think much less, under those which utﬁ
existed. Had the Somers been an ordinary vessel-of-war, the officers would
been more independent of their commander, than happened to be the case
this brig.  She was sent to sea with too much of the character of a family
10 come within the usual category of a regular cruiser.  Captain Mackenzia
us himself, in speaking of his officers, that * two of them were connpcted llg
him by blood, and two by alliance, and the four intrusted to my special cdrit
Two of these gentlemen, we understand, were sea- officers who had chigge
watches, and the two others were witnesses in the case, though not of the
that advised the execations. Any one familiar with a man-of-war, will a1 Gdoe -
admit the ascendency of the opinions of sea-officers, in cases of this nature.
purser and surgeon, for instance, would be men of unusually decided ch
Lo venture opinions dpposed to those of the sea-officers ; the habits of comm
giving to each department of a ship a very nearly undisputed sway, within'
proper sphere. It must not be forgotten, that of the five sea-officers who iﬂ

the opinion in favor of the executions, fourwers Just of an age 1o render
active assistants in quelling g physical attempt 10 seize a vessel, but to
them questionable counsellors, in a case of this fearful magnitude.

-
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. Had the question of life and death been referred, too, to the council that was
&onmned on the 30th November, as a naked proposition to be decided by the
‘wnbiased judgments of its members, on the facts as they presented themeelves at
the time, the opinion given would carry more weight with it, than we conceive
it entitled to receive, under the real state of the case. It appears by the evi-
‘dence of Mr. M. Perry, and others, that the necessity of executing Spencer,
Cromwell, and Small, was discuzsed among several of the officers, as early as
the 28th, or two days before the matter was referred to the council, and three days
| before the opinion of that council was signed. The interval was abundantly
sufficient 1o give a bias to the opinion of the quarter-deck, most especially
when that quarter-deck was principally oceupied by very young men, and to
have caused the council to arrive at a foregone cdonclusion. Bo generally s
the influence of military supremacy appreciated, that it is a standing law of
courts martial to oblige their junior members to deliver their opinions first,
commencing with the youngest, and ascending aceording to date or rank. In
the civil courts, even, it is the rule of judges, when oblized to give jurors leave
to separate before a case is finished, to direct them not to converze with each
other, until the matter is finally submitted 1o their decision. So tender is the law
on this point, that he who has expressed an opinion in a case is rejecied as a
juror, and rightfully, inasmuch as he bhas to overcome preconceived opinions
fore he can get to be even impartial,  The evidence that is wasted in restoring
the balance of hiz mind, might make the scale preponderate, had the beam been
level when first received. According to the evidence, Lieutenant Gansevoort,
Mr. M. Perry, and one 8 two more of this council, would have been rejected as
jurors, after the opinions they had expressed of the necessity of hanging the indi-
riduals in question; and, while we do not say the necessity of the case did not
make it proper o consult them, we do say that their opinions, insomuch as they
could be influenced by most of the testimaiy taken before the council, are entitled to
much less weight than if they had come fresh to the consideration of the subject.
The same reasoning will probably apply to most, if not to all, the members of the
' eouncil. 1t is in prool that three members of this council were of opinion of the
| Becessity of the execution as early as the 25th; it is scarcely probable these early
consultations were confined to these three, and did that council meet, its members
bolding preconceived opinions, they must have been more than human, if their
inquiries were not quite as much directed to obiaining confirmation of what they
already believed, as to obtaining the trath. When this bias was left to act on a
tribunal before which the accused had not even a hearing, it is easy to imagine its
effect. This fact, also, is of the last importance in another point of view. All
! the evidence of the necessity of the execution, that appears after the 286k, is thrown
| wway, as respects these gentlemen, inasmuch as their minds were made up on
previous facts.  Then the cheracter of the evidence given, spesks volumes !
But we are not left to mere conjectures on the manner how apinion was formed
o opinion, in this grave tramsaction; the testimony of the parties themselves,
removing all doubt. Even the witnesses before that council, justify their own
| opinions by those of others around them. We refer the reader generally to the
| depositions taken before the council (p. 16T to p. 158, inclusive). Anderson
#ays (p. 154): “ From what I heard from my shipmates, 1 suspected they were
Plotting to take the vessel.” This man pretends to no knowledge of his own,
ad thought the vessel in no danger, at the time of the council, though he dis-
tusted going on the coast. Stewart says: 1 don’t think the vessel safe, from
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say thap there were spies about,” Heory King signs a paper, giving “ g |iss
men whom he surpects of being engaged in this matter now—~Golderman, Sulin,
god Waltham ; belicves that Cremwell was at the head of them; M. Spencer
Cromwell were engaged most of every fine watch, taking stars; belisves that

is engaged,” &c.; and thus goes on thinking, suspecting, and believing, 10 the egg
of his deposition.  Yet this man iz authority for the opinions of others !

One or two fuets aro mentioned in these depositions, such as My, Spenceyy
general intimacy with Crogawell and Small, but in the main nothing is givey but
opinions. The facts will be noticed when we come 1o consider the guilt of e
prisoners.  Gedney's deposition, however, is worthy of notice. In the body of
it, he says: *[ heard him (Spencer) say to Cromwell, ¢ he would try that, and jf
he succeeded, well dnd good, and if not, he'd bursts' Fnow that he had refer
to a voyage, and spoke about a voyage to the northwest coast.”  This is all plain
enough. The witness deposes Mr. Spencer was talking about a voyage, and theg
he had been speaking about a voyage to the northwest coast, and then he woyng
up by the remark of his intention to try some particular scheme, and if it gyg,
ceeded, well agd good ; if not, he’'d burst. The lust 5 a common New Yok
expression, which means, * I'll make or break.” To this deposition he sweapy,
and he sigos it.  But a postscript is added, in these words : 1 now believe,
when he (Spencer) told Cromwell that *he would try that, and il he succe
well and good, and if not, he'd burat,’ that he allvded to taking this vessel.” Wa
presume no comment is required on such a deposition.

A more precious set of depaositions was probably nefer flouted in the face of
Jjustice. Nine tenths of their matter would be rejected in the loosest court i -
Christendom, We hope they will be read, and we ean ot doubt their effect gg
every legak or logical mind, We shall have occasion 4o revert to them again, by,
at present, will add a few words on the subject of that of Wales. -.

In the first place, this deposition i= dated November 26th, 1842, on the 4
Mr. Spencer was arrested. It may have been given as authority on whicly:
ground the arrest, though that is a very novel course at zea, unless further unipsug
sieps are meditated.  As it stands in'the record, it would seem not to hove beag
SWOrn 1o. g

The statement is generally that given in Wales's testimony before the ¢
though it differs in the order of even In his testimony before the L,
(p. 12), he says: “Small then left ; ?ﬁ:ﬁpenr.er then made overtures to X
by saying, if I would join them, he would give me the post of third office <
board.™  In the deposition (p. 156). this offer i= made after Wales had -
the booms, and after Mr. Bpencer had menaced him with death if he re
what had passed ; it is the last thing Mr. Spencer says in the interview,
is answered by Wales's daying he would talk with Mr. Spencer on tife. g
ject the next day. On the subject of his own engagement, Wales says @
this deposition or paper, ‘* He (Spencer) then asked me if 1 would bquug.f
ove of theiy number; I did not tell him whether I would or would el
rather leaned on his side,” &o., &e. A

Now this paper was Wales's sthtement at the time—ihe document pn w
the prizoners were hanged, so far as he {Wa]&sj was concerned ; and yats
Mr. Wales is put down as “ certain” on M. Spencer’s programme—is o8
the three, beside himself, on whom this young man fancied he ecould syl
depend, All this Captain Mackenzje saw, and we think his inferepce sh

/

what I heard King, the gunner’s-mate, say”™ (that is), ** that ke had heard ﬂ,m
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have been that men were set down as o certain™ on very inzufficicnt grounds,
The offer of making Wales third officer, zeems to have been made under an
appreliension he waz only Lalf won over. Why was this offer transposed, as
fa témr, in the testimony before the court ¥

We wizh to be uadersiood, It is not gur intention to say Captain Mackenzie
ought not o have consulted these genllemen atall.  He had no ather counszellors,
and T did right in asking tie opiions of the officers, before he 1ok 50 arave g
step as langing three Americans without a wial. ‘Il does not change the char-
acter of the advice, however, and it is of that we hiave just been speaking,

W come next o the proofs of the necessity.  “I'hese proofs have all the same
general tendency, though they are a linle varied by the experience of the difer
ent individugls, All, however, were founded on the presumed danger of a
reseuc. Tlis mueh was indispensable, 33 mutineers already in irons, could
searcely be considered objects of appreliension from any other canze. It js true,
the possibility of the prizoners getting their hands out of the irons iz alluded to
in the course of the proceedings ; but, a: fastening their arms at the elbows,
beliind their backs, would have rendered them incapable of doing any harm even
il out of irans, it is to be presumed they were not hanged 1o avoid this danger.
Mr. M. Perry partienlarizes his reasons for believing a reseue would be attempted ;
they were substantially as follows : Beeanse those persons whose names were in
the paper collected in knots, particularly in sight of the prisoners 5 becanse they did
vot ooy orders with the same alacrity as they had done previously to Mr. Spen-
Cer's wrrest; on account of the general disposition of those whose names were
found on the paper ; the carrying away of the mast, and, becanse, one night when
I called ont for *“ some of you,” to come aft to haul in the spanker-sheet, a great
mang 1more than was necessary, fourteen or fifteon, eame gft Ou this oceasion,
he pieted out two or three to do the duty, and told the rezt 1o o forward, again,
and thiey moved slowly away.  The knots of men, 100, wonld apparently change
the suliject of their dizcourse as o approachied them.  Now, of thess persons,
Whoso names were on the paper, the only two known, down as Corfidig, wera
aready in irons. Wales, of course, is excepted. Az Cromwell and Swmall were
dlsa i irons, they campletely cover the alins, or the name of Andrews, Wilzon,
Moo, and et supposed fore-lop-maun, were alse Ly jrons, Thiz Ieft but six
whose npnmies apeas the least under sls|icions circumstanecs, ta be dreaded, as
routrectod with the paper. o faras the paper was concerneid, or could be at al]
ogived g authority for apprediznzion, only two of these six belonged 1o M.
Bnencer’s catexory of those who woulil probahly be induced 10 juoin the plot, be-
Fire its execution. Men, in zuch a state of mind—and if e Paper is to ba
tken a+ authority at all, it must be taken on its awn authority—would not be
PLin L the subjeet of just alarm afier the plot was discovered, and the ringlead-
BEoia o joons, when My Spencer himzell comtemplated the possibility of Jurcing
e g nz six oo bis scheme, and that only ajter hie had the command of
e vessel, it is a most violent supposition (o suppose themn very dangerous., As
Bese sis came within the category of those who Mr. Spencer deemed it probable
“ould L induced to join befire the exeeution of the project, he had only 10 make
i eross onposite their names, 1o note the circumstance an ljz muster-roll, The
Forptiiade with which Walss’s name was enrolled, might afford a reasonable
Ysurinee 1t the mutiny was no worse than it seemed 1o be, by the programine,
N eyip Cuptain Mackenzie admit (p- 193}, that M. Spencer passed much
bme i ghe day of his arrezt, in writing on, and examnming a small jpece aof

L a7
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in s rFazor-case. P

As for the collecting in knots, looking at the prisoners, and apparently egp.
versing about them, and changiog the discourse as an officer approached, -
strikes uz as the most extraordinary reazon for apprehending danger, that hgy
been given. Had #no: the men dore what was so very natoral, it might hayg
Justly created suspicion. T'o suppose that a quarer-deck could be lined with
men in irons? ir;c]u:iEng a quarter-deck officer and the acting boatswain of the
brig, and the people forwatd not talk about it, is, in itself; to suppose the larter o
be influenced by some very unusual motive. That they changed their discourss
as Mr. Perry approached is also probable, though it is not quite 50 easy to undep.
stand how he could knew this fact, in @ way to be able to swear to it, unless gy
to add what had been eaid before the change took place, We understand hip
to say, consequently, that he thought the conversation was changed.  Thut the egp-
versation was changed, we have no difficulty in believing, as men are not apt tp
Tet their ppintons of the discipline of a vessel be known to their officers. Tt wogld
be disrespectiul, and insomuch mutinous, had they done so.  But the sub
of many of thdse conversations has been distinetly stated by several of the wis
neszes among the crew, and no harm has been found in it ! M‘Kinley swers
he overheard the names read off the paper when found, and that he told sever]
that their nhmes were down on this paper of Mr. SBpencer's, he, Mr. Speuc*"
being then in irons on the quarter-deck. :

We consider this testimony as conclusive of the general character of thes
conversations, whatever may have been the fuets in a few particular cases,
Nevertheless, the officers have a right to the benefit of the probabilities, and thess
we think alwgether against their reasoning.  'We apprehend their minds had takén
a pre'.rimﬁ bias, and that they looked for confirmation of their suspicions, rither
than for the sober truth. v

As for the affuir of the mast, we deem all the just reasoning to be opposed to
that of the quarter-deck on this occasion.

The next point is the circumstance that the crew did not obey the orders, s -
promptly as before the arrest of Mr. Spencer. As this was one of the genel
arguments in favor of the necessity of the execution, it shall now be examinedil

The accounts of the state of the crew are not uniform. Mr. Gansevoort wlb
us Captain Mackenzie remarked that the ship's company was in a state of
discipline, when the existence of the plot was first revealed to him, or, on the nies
ing of the 26th November. Several of the officers testily that the disciplinerf
off while the brig was on the coast of Africa, This is an extraordinary
true, to have escaped the eye of the commander. T'he iztand of Madui!*i_
given by a good many of the witnesses as the place where the discipline b
-to fall off, while others put it materially later, and others treat the point
what lightly altogether.  According to Mr. Gansevoort's testimony, C
Mackenzie, himsell, must have helonged to the laster claze. "The diar_‘,rﬁpl.: B
in these opinions go unanswerably to show that the change could not have b -
very marked, and they leave the probability that many if not most of these opini '
were formed afier the revelation of Wales. A distinction must be drawn,
over, between disafigetion and ordinary offences. We do not consider
or even surliness, oof that men were engaged in a conspiracy to turn
The dullest intellect would understand the necessity of feigning even
obedience, in the last case, rather than swaken suspicion by betraying dis

paper, which he evidently supposes to have been one or both of those discu.w
g

e
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o, The conduet attribyted to Mr, Spencer, hy Captain Mackenzie, would be
e matural course to pursue in such 5 state of things. Obsequiousness in face
the discipline, discontent and plotting out of sight.
, It is an extraordinary fact that no one was punished for all this backwardness
duty, and surliness!  The Bomers was at Madeira, Octoher Gth, and the
tigvelnt[un of Wales took place on the 26th November ; vet no one was brought
#p for mishehavior, on rhis point, in these fifiy-iwo days ! There was abundance
4l Mogging, but it was for stealing, fighting, and urdi:mr}* offences,
i One of these punishments s worthy of being noted. A negro, named Wal-
fam, was flopeed for stealing, on the complaint of M<Kinley, The thefi was
{got from M:Kinley, but from the officers. Now M‘Kinley was one of Capt. Mac-
nzie's “ favorite aversions,”  He waa down on the list as certain, and Captain
ackenzie speaks of him as gne sg sagaciots as t predict he would have gotten
id of Mr. Spencer and Cromwell, and comimanded the brig, in the event of her
aving been turned into a pirate. Waltham was a nalens-rolens man, and of course -
be propitiated, if the programme had any real virge in it Waltham, more-
fwer, was a decidedly suspected man. Tie Judge advacate asks My, M. Perry
E 78 record) if he knew who reported Waltham the last time he was flogeed
the stealing, or on the 29tk November, only two days befora the eXecutions, and
tther Cromwell's arrest.  Mr. Perry thinks it was M:Kinley; whereupon this
Iuestion was put, viz, ;— '
L After this report of MKinley, did you believe he and Waltham were ac-
femplices together with Mr. Spencer
s Lhe answer js— T did sir; that being o particular reason Sor thinking 30,
« Here, then, Mr. Perry thinks the fact, that M‘Kinley gor Waltham flogged with
deat-o'nine-tails, & particular reason for believing they were accomplices in this
tButiny. This is important testimony, as showing the value of those opiniens on
#hich so much stress is laid. The reazon is so particular, that ordinary minds
B not readily grasp i, We suppose, however, that the young rentleman meant
tis : MKinley was so artful, as 1o imagine it might conceal his agency in the -
H¥lot, if he got a suspected accomplice flogged, and that accomplice was sufficient.
complaisant to submit to the operation ! Well, admitting all this extraordinary
t e to have exisied, would not minds so acute, and bodies so insensible, have
N sagacions enough and steady enough to aveid betraying disaffection in their
Widinary conduet 7
-+ We wish the reader to run over the whole of Mr. Perry's Cross-examination,
!rz-zicu]arl}- from pagze 69 10, page 75. It will give him a tolerably rood idea of
e value of the opinions that existed in the Somers at that grave moment. Thisg
liness and others speak of the exhaustion of the officers, sz a reason for the ne-
sity of the execution, T hirty-aix hours seems 1o be the favorite period of the
tion of their powers, This js inferring great homogenousness of constitution,.
ie man wsually holding out longer, under cireumstances of trial, than another.
t#h

at was there to cause all this exhaustion § These gentlemen were ig watch
i®d warch; so0 are thousands of others daily. We haye ourselves, at a tender
too, been watch and watch for weeks and weeks, and had our rest broken
it after night in addition, to help make and shorten gajl, It is a common thi
be all hands all day, and watch and watch at nights, farzung voyages. But

gentlemen had to carry rpiutnis and a cutlass. I thig - grder on the human
Woe than to add the labor of ship’s duty to the watch and watch of ordinary sail-
! But these genilemen could not sleep on account of he unensiness natural




292 REVIEW OF THE PROCEEDINGS

10 their gituation. We intend to treat this matier fairly, and admit that such g
prehensions might cause one's rest to be disturbed, without any imputation gf
want of due firmness, though we think habit and weariness would s00n brip
liel. We have a better opinion of the physical powers of these gentlemen thag
they seem to have themselves. Besides, the necessity of the executions wag ygy
in many of their minds, perhaps in all, on the 28th and 20th, when they coulg e
have been as much exhausted as they appear to have been on the Jat Devembygg,
In addition, to nfake this argument available, either in law or morals, they oy
bound to hold out as long as they could, and to take the chances of falling 1n with
something, even theugh it were an American cruizer. There wazs ng danger of
their all breaking down at onee, and the first failures would have ziven time
tice,  As it was, even the two sick men, Garty and the doctor, were still able g
keep watch, when the men were hanged. The argument is clearly untenable,
proving too much. The officers began to look prale, it is zaid ; this was prob
true, men fatigued, and who lose their rest, being very apt to loze their color;
but Captain Mackenzie tells us that even Cromwell, the gigantic desperado, sy,
ver, and pirate, looked pale as ear! y ag the 27th, though he still looked determined,
In this respect, then, one side was not much betteroff than the other. As for the
fatigue produced by walking so much, to which some of them allude, Capt. Mae-
kenzie should have permitted them to sit down,

A reason given by Mr. Perry, for supposing that a rescue would he attempied,
was, that Mr. Spencer, Cromwell, and Small, looked unconcerned, as if they ep-
pected @ rescue.  (See record, p 62.) I required to distinguish between this
species of unconcern and that which belonged to innocence, we apprehend the
witness would have been embarrassed. Let us examine the point. The thres
men are in double irons, on the known churge of mutiny, and they do not leok
concerned. The question is, ought that unconeern to be ascribed to a confidensh
of a rescue, or to some other cause ¥ In the first place, the chances of 2 reatdb
were small.  The officers were armed, had command of the vessel, and had told
them their brains would be blown out at the Jeast sign of any auempt to comin-
nicate with the crew. Now, a rood deal of delicate management would be nevas
2ary o get possession of a gquarter-deck like that of the Somers, and the risk 4f
the prisoners being killed in the strugele was so great, as to render them any
but unconcerned. They had been often told to lie down, look round, no#
make signs, under the penalty of death, and we find it dificult 1o believe thi,
manacled as they were, they would regard the chances of a struggle for theif'res-
cue with unconcern. They might be willing to take the risk, but it must hi#h
troubled them, we think. On the other hand, what had they to fear in their prg#
ent sitwation ¥ Mr, Spencer deelared, it is said, he intended to run away a3 soth
as he rot home, and, with a father who was a cabinet minister, he could not bl
apprebiended much for bis life, There had been no overt sct of mutiny, and ¥
whole affair, without the executions, would not have heen remembered, prﬂc:ﬁ
but a week or two alter the brig got in. As for Small, he had made his
sion, and might nawrally expect to find at least merey, whila it is quite as reas
to suppose Cromwell's unconcern proceeded from the eonsciousness of inn e
as from any other eauze. Native resolution may very well have supported hif}
while, conscious of is own great physical powers, this man pught in reasof
suppose be would have been one of the first sacrificed, in the event of an #t
at rescue. I he was so formidable as to need an array of officers—one

4
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istol cocked and pointed at him—to arrest him singly on the quarter-deck, he
pust have believed he had litle o hope on such an preasion.

The supposed evidence of an intention to rise, generally, is urged in vindica-
ion of the neceasity of the execution. The conduct of Wilson, the sailmaker, is
m particelar mentioned by several of the witnesses, and, among others, by Captain
Mackenzie. Wilson lad a desperate-laoking dagger, and had told owe of the
boys that he would et his throat with it This dagger, in Captain Mackenzie’s
report, is made (n assume a very dangerons azpect, and it evidently had its influ-
ence on the opinions of mest of the officers. “I'he reader will find the explanation
of all this at page 160 of the record. It would excite a smile, did not a painful
feeling suppress it

Then Wilson was seen sharpening Lis battle-axe.  We confess, this struck us
i a little ominous, for it was scarcely probable that any ene man would make an
msupported atteropt at a rescue.  But Mr., Perry dispozes of this ominous fact,
by an answer he gives to the judge advocate at page 69. I vou thought his
(Wilson's) conduct =0 suzpicions, why did you not report it before ¥ was the
uestion ; meaning before his (Wilson's) arrest. Here is the answer: + T did
not think his cleaning his battle-axe suspicious at that time—"rwas a wsuel occur=
renice.”’

This man Wilson seems to have liked Mr. Spencer, and he may have had soma
rague conversations with him; for it seems he went aft and reported something to
Captain Mackenzie, which that gentleman pronounces in his report o have been
“some lame and absurd conlession,” page201; and he puts bim in irons. It
would have been more satisfactory bad Captain Muckenzie et us known what this
sl fiing was, that we might have judgsd of its value for ourselves.  But, what-
ever may have been the intentions of Wilson, or the dangerous character of
M‘Kinley, both were in irons on the 30th, and neither could aid in a reseue.
Both have Lieen beought into port, and both have been discharged without a trial,
thourh Caprain Maelkenzie had them weekz and weeks within his reach, as pris-
oners, within the waters of New York !

The position of the brig had something to do with the necessity of the execu-
tions. Mr. Perry iz required to give the distance from some of the nearest islands,
it meridian, each day, from the 26ih Novewber to the Lst December inclusively.
This is done at paze 73 of record. Faglish Harbor, Anticua, iz in 17 degrees
12 minutes north lattude, and 61 degrees 45 minutes west Jongitude, The ex-
weutions ook [;||z|t:rb in 17 ditgretes 34 minutes 23 seconds nerth latitude, and 57
degrees 57 minutes 45 seconds west longiinde.  Mr. Perry, on 1st December,
makes Antigua 355 miles distant from the place of execution. (See record, p. 75.)
Without zninz into a minute calculation, we will put the case so plainly any one
tan understand i, Between Lnglish Harbor and the place of execution there
re but some twenty-seven statute miles of difference in the latitude. The dif-
ference in the longitude iz 3 degrees 50 minutes 16 seconds. Now a degree of
]ﬂﬁgillldc in the 17th degree of latitude meazures a trfle less than 66 English
milez, Calling the difference of longitude 4 degrees, which it was not by about
10 miles, it makos the distanee on the 17th parallel of latude just 264 Knglish
miles, which will about cover the tifling variation of course ocessioned by the
Wwenty odd miles of the actual difference in the latitude. We suppose the
Somers to have been sbout 250 miles from Barbuda and Antizua at the moment
of the executions. There iz zomething that requires explanation in these an-
swers of Mr. PPerry.  For instance, he places the Somers at 333 miles from An-
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tigua on the 1st December. On the 30th November he places her at 29 milag,
Of course she was 232 miles nearer on the first day than oa the second. oy
ker run by log is given as only 191 miles in these twenty-four hours, The gy
ference, of course, must have been owing to the current. It follows, had the
brig’s run been the same in the twenty-four hours that succeeded, and the Cirrepy
been the same, as doubtless it was, she would have been up with Antigua in
afternoon of the 2d December, or within the thirty-six hours that some of the
witnesses seem to think marked the limits of all the officers’ powers of endurgneg,
This is a very important fact, and renders the theory, that & man-of-war is not 4
g0 into port even to charter a craft to receive prisoners, who must otherwise ba
carried on the American eoast on deck, if not in bags, in the dead of winter,
somewhat indispensable,
According to Mr, Perry, the Somers, on the 28th, at meridian, was 872 mjlgy

from Barbadoes. Ou the 20th, this distance was lessened to 690 miles, The
difference is 182 miles. From meridian 28th to meridian 291h, the run, by log,
was only 144 miles, leaving 38 miles to be effected by the current, even had the
brig been steering direcily for Barbadoes, iostead of running diagonally past. Ay
meridian December 1st, Barbadoes js said to have been distant only 335 miles,
This does not tally with our measurement by 100 miles, but we can not explain
the matter. Let us calculate from Novembor 258th. Between this day and De.
cember 1st, the brig ran, by log, 51F miles. Add to this a drift of 38 miles exch
day, or 114 miles in all, and we place the brig only 247 miles from this island
when the execution took place. A slight change in the course would have brought
the brig's head in the direction of Barbadoes, and the set of the CUTTENt Was lopg
ard that island. Such calculations can obt be minutely accurate, something de-
pending on the wind and the sail carried ; but the difference would not be yvery
material.  We think the printed record must contain some mistakes, as to thess
distances given by Mr. Perry, which strike us as wrong in more than one partiev-
lar.  There can be no question, however, as to the position of the Somers when
the execution took place, that being laid down, with precision, in the charges.
We conceive, and have maintained ever since the leading facts of this case have
been accurately known to us, that the instant the commander of the Somers fore- ,
saw a probable necessity for executing the prisoners, it became his duty to stand
dor the nearest available port.  Owing to the direction of the wind and currents,
‘this might have been Martinique, or even Antigua, to either of which islands the
Bomers must have been materially nearer than she was at the time of the exeen
tions, had the brig been kept away as early as the 28th. Had this course besn °
adopted, there is scarce a doubt that the Somers would have been in port in s
very few hours, some twenty-four at most, afier the memorable moment when the
mén Were hanged !

_ The defence has foreseen this objection, and has produced its reasons against
it. In the firs place, the Somers would not have been executing the duty o8
which she was seni—ihe oriders of the department would not have been followed
1o the letter ! If true, this js g miserable answer; but it is not true. A part of
the orders under which Capt. Mackenzie sailed is conceived in these words, and
he ought 1o have known it——probah!_v did know it—viz., no perzson shall #be l‘iw‘
prived of life, liberty, or property, without due process of law.” Any order whieh
contravened this order, became tlegal, and be not only was not bound to abey i.
Aut he has been sworn nor o obey it. We do not mean an individual may 6"

,‘*
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{agﬂ”}’ take life, without the form of law, but we do mean, 0 far as legal orders
¢ concerned, that this is the paramount order—the supreme law of the land.
" Then the excuse of lollowing the intentions of the department, in a case like
tihis, can scarcely meet with too strong reprehenzion. The department never
“geant anything of the sort, and the spiret of all orders is to be obeyed; it
wis a time of profound peace, and the Somers was simply returning from the
ast of Afvica, where she had been with despatches. In this connexion, it may
well to say that all which is thrown out an the trial, about the * honor of the
flag,” *poing into action with eredit,” and such rhodomontade, is worse than
 hoyish on an oceasion like this. Itis pressing a principle which, even in moments
“of actual war, is always taken with certain allowances,into the service of a weak
cause, by using it when it can only be used at all as a naked theory. Carried
out, it would justly a clever first lieutenant in hanging a poor captain, in order
to introduce better discipline, and make an inefficient ship efficient. The only
gircumstances that can render such a course at all plavsible, viz., pressing danger
of a conflict, it is notorious did not exist.
But, changing the course wounld have destroyed the confidence of the officers,
‘say Captain Mackenzie’s witnesses. If it did, they must have been a very pe-
| eoliar set of officers. Even supposing the reason not to be communicated to
' them, it is not easy to =ee why confidence would be lessened by going toward a
. place of comparative safety, instead of remaiging out on the high seas.  Asit was,
. they were armed to the teeth, were pointing their pistols at the men and threat-
i ening to shoot them, and were cxis:'mg in anything but a quiet, calm confidence
' of the power of discipline. They must have believed the danger to the last de-
| free imminent, or they are guilty out of all qiestion—guilty en masse—must have
' thought themselves, as it was, driven to the wall, and we can not see that their
' case would have been any worse by the discovery of a door through which they
. might retire, at need, carrying their assailants with them as prisoners. 'We never
- beard of an army that lost confidence by knowing that proper care had been taken
to provide for its retreat, though drawn up in front of its enemies, in readiness for
a pitched baule. But the reason would have settled the whole matter, as respects
the officers. Had Captain Mackenzie let his reason be known, it would have

“ been all-sufficient. It must haye been a strange set of officers who did not un-
derstand the difference between going into port, in order to avoid the necessity of
hanging men without a trial, and of going into port out of apprehension of the
crew.

But, a change of course would have given the alagm to the men, caused them
to think the officers frightened, and brought on the rescue.  Thia, too, 1s said of
a ship’s company in which all the navigators %ere in irons, and without the means
of knowing anything about it. As for the men at the wheel, who can suppose
they would think & change of hall a point, or a point, in the course, meant any-
thing so very serious.  In running S00 miles, a very trifligg variation in the direc-
tion makes a great difference in the result, The change might have been made
gradually, or as changes are constantly made at sea. The variation of the compass
tompelled changes in the apparent course, and a little mystified conversation in

- hearing of the men, would have completely set their suspicions to sleep, had they
even been awakened, whish we think highly improbable.  As for the crew’s fan-
eying the officers frightened, it would have been easy for the last to convince
+ thern of their mistake. Had the disaffection been az bad as the witnesses seem
% think, occasions were constantly offering. It would have been far better to

i
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have brought en a collision with some of these disobedient mutineers, shoq one g
two on the spot, than to hang submissive men who were already in irons,
cat, properly applied, would have proved a convincing argument with the crew,
as to who commanded. If Waltham was flogzed on the 28th and 29th, the by
running northwest by west three quarters west, we faney it felt to him very J'HUE.E
# it would had the brig been running west by north three quartersnarth.  Ag .
the opinion that at the sight of Jand, the disaffected would certainly have aten,

a rescue, we will ask if that is as reasonable as to anticipate the same COnsequencey
from the sight of the galiows ¢ .

The two rushes aft, that when Mr. Perry called some of the penple to s}
aft,” in order to secure the main-boom, and that when the call Was 1o sway upgp
the maintop-gallant mast-rope, have been cited as insiances of the danger, and,
through the danger, of the necessity of the execution. :

We think the case of the mast-rope, and of the tramping aft, might justify My,
Gansevoort in believing a erisis had come, under his previous tmpressions, ti:nuEh
we think the impressions themselves to have been insufficiently sustained, The
eonduct of M, Gansevoort, alyays allowing for his Lmpressions, wis spirited ang
good. It gives us sincere pleasyre to be able to say this, for he bears an hongr-
able name, and the reputation of his gallant old grandfather was a pledge that the
leart of this young officer would be right, whatever might be his mistakes of Jjudg-
ment. It would require strong proofto induce us to distrust the courage of any
who bear this highly respectable name. But Mr. Gansevoort admits himself jt
was all a mistake, and is rejoiced he did not fire. The subsequent explanations

of a parcel of lads, who were chased with the colt, and who were started up frot
lying on the deck, is a natural occurrence, and has happened often withoys any
intention of muting. We shall presently give our own theory, however, of the
trifling disorganization that we make no doubt did exist in this particular crew,

Mr. Perry's case of the main-hoon explains isell, The brig was rolling heav-
ily, the boom was thrashing about, and the men came aft strong, and in a hurry,
not knowing exactly what may have been the extent of the injury in the dark:
Pistols had been seen, and one can tell what zeal they sometimes awaken. Ng
attempt was made 1o throw Mr, Perry overboard, or 1o seize the quarter-deck,
and, it strikes us, g litle cool reflection ought to have satisfied everyhody nothing
of the sort was intended. The witnesses constantly imagine the murineers mot
only to have been all inention, but weak enough to let that intention be constantly
seen.  To suppose conspiraters so careless as to betray their disaffection at every
turn is extremely unreazonable, while it was natural for a partially disorganized
erew to act as these boys are deseribed as having acted,

Ourtheory of the disorder which existed among the erew is as follows - We suppose
Mr. Spencer o haye spoken disrenpm:tl'ully of his commander, and we do not doubt
that Cromwell used the koguage atributed to him. Iy is by no means uncommon
for commanders to ful] under the strictures of their inferiors, and even though the
language might be mutinous in strict construction, it is very seldom any har
comes of it.  Cromwell appears to have been an exceedingly passionate and
violent man, and he yielded 1o his temper indiscreetly. Tg suppoze, howereh,
his abusing the lacing of the Jib as represented, to have any connexion with  *
conspiracy to run away with the brig, is 1o suppose the very man whose art and %
maniagement are drageed in, 1o aceount for facts that can ba accounted for 1 o

other manner, was absolutely wanting in common sense.  We can imagine
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fpencer, admitting him to entertain the project that is jmputed to him, might
prematically undervalue his commander to bring him into discredit with the

w; and we can suppose the crew in a measure influenced by this loss of credit,
hout any design of mutiny, but we can not suppose Cromwell so mixed =
fharacter, as to be both cunning and the reverse, a fool and a sensible shrewd
#fnspirator. .
i The placing of Mr. Spencer in irons, on the quarter-deck,“was a grest mistake
‘@t the commencement.  The less the crew knew of the plot, the greater wonld be
e visible effeet it produced among them. The manner in which Cromwell was
ﬁ!‘!tﬂd, denoted demoralization of the quarter-deck, and 2 demoralized quarter-
seck is sure to produce disorder and uncertainty ail over the ship. We distin-
fuish essentially between an unreasonable exagzeration of danger, and an un-
winly dread of meeting it. The highest order of courage is doubtless that
‘#hich sees danger only when danger exists, and then meets it steadily and with
g perfect uze of the faculties ; but brave men, those whe are readye to risk their
Fres on all suitable occasions, often see danger where there is truly none. The-
ket is a mental rather than a physical defect, while#le opposite quality is a uniom
of high moral and physical courage.
~ We never heard of a stronger instance of exaggeration of danger, than the
dreumstances which attended the arrest of Cromwell. A single man was de-
geending in the midst of a body of armed officers, and he is met by one of them
#ith a cocked pistol, and told to walk aft! 'This was, at once, throwing away
the supremacy of command, setting diseipline altogether aside, and resorting to
heer force—using the ascendency of the pistpl instead of that of the law. It
was a direct admission of apprehension of one sort, and such a departure from the
fuict exercise of authority, as to be apt to induce the crew to see that they were
fristing under a new régime ; one of force, and not one of law. Nothing called
fr this extrordinary course. There was no resistance, kad been no resistance £
tud it would have been time enough to show a pistol, when a pistol was actually
teeded. Now this pistol went off. We have no disposition 1o use what may
bave heen a perfectly accidental thing, especially as applied to & novel and peculiar
species of arme, in the least unfairly. Sl the report of this pistol must have
been heard, and must have sounded odd in the ears of those who saw no other
figns of mutiny than the peaceful arrest and unresisted ironing of the accused.
Hin who could make as great & mistake as this, lessening the dignity of com-
mand to the threat of the alarmed, would be apt to eommit other similar blunders.
Very young officers were given pistols, and went about the decks in a way to
txcite feeling among the crew.  We have in-gvidence several instances in which
fienaces of putting portions of the crew to death were used, and it is probable
Many more occurred.  Under such circumstances it i= not surprising that the
Men got to be uncerlain in their conduet, and, in the end, a litle willul. The
great difficulty in accounting for the behavior of the peni, which one witness
describes as a Jirtle stiffy, and which-we suppose o have been the best term that
tould be uzed, on any other grounds, is the fact that comspirators, ploiters, men
ho had the dhjects imputed in view, would have had a dircet and obvious
Mterest in pursuing another course.  On the other hand, men, and boys in par-

lar, ean never be driven in this way without exciting, in a greator or less
Beerea, o spirit of oppeition.

t will not do to justify the necessity on evidenee that can not be in some meas-
e imparted. Anythisg short of that which admits of some deseription, is cone
45
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Jecture, and men-are not to be Banged on conjecture. But, we have many points of
evidence given to s in terms, 3nd we may jidge of the value of the indescrihghty’
part, by that which has been described. Nothing, for instance, can be more vialapy
er improbable than Captain Mackénzie's conjecture about the motive which togk
the men aloft afier the mast was carried away. 8o far as we can ascertain, 4]
the men belonged there but Cromwell, Wilson, and Anderson. This, then, wag
taking top-men at hazard, and it 1s not to be believed Cromwell would seek
place to plot where one ignorant of his designs might, at any instant, intrade, g
is a little surprising no officer went aloft ; some one probably would have dones
but for the feeling that prevailed on deck, and this Cromwell oughe probably 1o
have expected. We think in most vessels-of-war, one of the midshipmen would
have been there, even though none were stationed in the top.  As for Mr, Perry's
suggestion that the top was a very good place to create confusion, by throwig,
light sails, rigging, &c., on deck, it is something like affirming that a man was
bent on murder because be had a pistol in his pocket. Most people would think
the assertion met, by the fact, that the suspected person did not touch the weapan, -
atall. Then a warfare between the light sails of a brig of 266 tons, and pistol
and musket bullets could not be of 2 very doubtful issue,

There is another circumstance connected with the alleged disaffection of tha
erew, which it may be well to mention. That this disaffection was not
serions, is to he inferred from the facts, thai some of the witnesses did not obserye
it at all ; that Captain Mackenzie should not have seen it, though passing two thirds
of his time on deck, or he would not have made the remark he id to Mr. Ganse-
voort ; and the witnesses are almost joo much of opinion as to the precise time when
the disaffection made itsell apparent. Nevertheless, they differ as to the degree.
In addition to this, it is proper to say that it is openly stated out of doors, that
discontent existed on board the Somers, on her first cruise, and that some diff-
culty bad been prognosticated before the brig sailed, on this, her last cruise, in
consequence of the condition of the vessel. Of this fact, we believe there is ng
doubt, our “authority being very respectable. But there exists a singular proof
that something of this sort wasz anticipated, a proof that Captain Mackenzie has
himself been the instrument of laying before the world. That proof is this —

It will be remembered that, pending the sitting of the court of inquiry, it was
announced in the journals, evidence was found to show that Cromwell and an-
other man of the Somers’ erew, had been at a house in the Bowery before the
brig sailed, and had there predicted a muting would break out on board her, in
her mert crusse,  This was justly deemed an important fact, and a witness
the name of Rice was introduced to establish it. It was soon discovered, how-
ever, that Rice referred to a conversation held by a boatswain’s mate of the name
of Phelps, and before Cromwell had joined the Somers, and his testimoiny was
not received. The character of his testimony, notwithstanding, is known, and it
would have probably shown that this other man predicted @ mutiny, or trouble o
board, of some sort or other.  We make no doubt that this prediction wis cow
nected with the previous discontent, and we find in this fact, and all that we leam
from other sources, a sufficient explanation of the little stiffness and other sizn3
dissatisfaction that existed on board previously to the arrests. 'This was dou
lesz increased by what oceurred in the brig after the arrests. We shall p:csﬂﬂﬂ.'l’
show why boys would be likely to zet unruly in a vessel officered as was the Somelh

As the guilt of the prisoners was closely connected with the necessity of the B~
cutiong, a8 well as with their justification, we shall next consider thiz important poutl



i OF THE NAVAL COURT MARTIAL. 299

| The length to which this article is unavoidably extanding, admonishes us of the
i aecessity of doing this in the briefest ‘node that is compatible with clearness.  As
there can be litle question that Mr. Spencer and Small were, to say the least,
extremely indiscreet, sufficiently so to bring them within the provisions of the
watute, we shall not waste our time on their cases. We do not admit that all
which is charged against these two is made out in # manner fully to satisly our
mind, nor are we altogether disposed to receive their alleged confesgions exactly
in the light in which they are generally received; but that these two were engaged
in @ seeming plot, resembling the one described, we hold to be proved ; though
we_greatly question if an attempt would ever have been made 1o carry it into
serious execution. We shall reason, however, as if their guilt were established,
on every point, reserving a few opinions as respects them for future remark.

The guilt of the five others, viz., of Cromwell, MKee, M:Kinley, Wilson,
wd Green, then, is the question belore us. OF these five, the name of M‘Kin-
ley is down on Mr. Spencer's list, as certain ; and those of Wilson, M‘Kee, and
Green, are among the dowbtful; the first two with marks opposite, to denote that
they would probably be induced to join in the plot before its execution. On the
auster-bill, M'Kee's name appears as stationed at the wheel, M‘Kinley at the arm-
chest, and Wilson was designated as one of those who were to act in the cabin
aod steerage. The name of Cromwell does not appear on the programme, or
sation-bill ; though it is maintained that the E. Andrews, on the list of certain,
was probably intended for this person. We will take the case of this man, first,
by itsell. OF the others, we shall have very litile to say.

The guilt of Cromwell is inferred from the very fact, that his name is not on this
List. Who can E. Andrews be, if not Cromwell ¥ it is asked, with something very
lice an air of triumph. When questioned on this subject, it is said Mr. Spencer

' answered that E. Andrews was the real name of Smail. There can be no ques-
tion that every fair logical inference would lead us to believe M. Spencer told
the truth, reasoning on the supposition that the Greek papers were serious docu-
ments, as the following analysis of the facts, we think, will show :—

As the Greek character is used obviously to conceal all the names, we can see
to more reason for supposing an alias was used for Cromwell's, than for that of
any other person. The means taken to conceal this paper is a proof it was
deemed entirely private. It was intended for Mr. Spencer’s own use, or amuse-
ment, as he may have been influenced in his main object, and there was no ne-
cessity for adopting an alias. Cromwell, had he seen the paper, could not have
told whether his name was on it, or not. Then E. stands for Elizha, which was
Small’s Christian name, and it does not stand for Samuel, which was Cromwell’s
Christian name. The inference that Cromwell was so very wily, as to insist his
tame should not go on the list, ill agrees with the accounts given of his general
manner, which iz supposed 1o indicate mutinous feelings at all hours and seasons,
A man so excessively cautious and cunning would have mnifested these qualities
Where they were most essential.

But there were two papers, detached from each other, as they were found in
the razor-cage. One of these papers containg the names of the “certain,” * doubt-
ful, and ¢ nolens-volens” men; and the other the station-bill, for the moment
of execution. Neither Cromwell’s nor Andrews's name appears on this last, while

that of Small does. This point, of itsell, would seem conclusive. The paper
732 got up for semething, or for nothing. If for nothing, it is worth nothing; if
r something, it must be viewed in relation to that particular object. Unless it
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told the truth, it was worse than nothing, If My, Spencer made it a falze recond
it was only to deceive himself. Want of names was not its fault, but EXCosy
mames; Wiltnesses swear they believe one name at least s on the list of « donbd
ful,” when the party was entirely innocent. Under such circumstances, why shoulq
any certain name be omitted? Is it 1o be suppeted Cromwell, the gilant, tha
desperado, would have notKing to do in the moment of trial ¥ Captain Mackegs
zie’s counsel took the n';'nctr':n"nrf,h'rmr.'pr ground, in relation 1o this point, that Crom.
well, doubtless, was to he cveryeohere—where he pleased—keeping Up @ gener)
superintendance. 'Well, admit this ; why did not the programme say as mygh,
There was the same reason for stating this as for stating all the rest. Iy yaq a
programme, a station-bill, ane clearly intended to make as large a figure, on ;
as possible ; and while one can beljeve an insignificant person might be for tten,
or not stationed, it ean hardly be supposed a ringleader would be overlooked, Jg
it prohable Mr. Spencer would put down his own name, and not CromwelPsy
The fact that Small's name is introduced in the second paper—used twice, .
deed—is a proof that there was no especial design to drop him on account of
precaution ; siill his name, that of the man kmown to be among the  eertain, fy
not down at all on the muster-roll, unless down as F. Andrews! Wales s en=
rolled almost as spon as enlisted, but Small is not enrolled at all, unless as Ap.
drews, white the use of hi name in another place unanswerably shows that caution
was not the reason of the omission! In order to believe that Andrews memt
Cromwell, it is necessary to believe that Adés alias was introduced without a mg-
tive. Such a fact could have been easily retained in the mind, while the station.
bill required system and arrangement.

On the other hand, Mr. Spencer's avowed statement covers every difficuly.
He said that Andrews was the real name of Small, and when told that, on the
other paper, he had put the name of Small in two Places, he appeared surprised,
and stated that he was not aware he had done so. Ty us nothing seems more
probable than the fact that Small, about to enter into such an enterprise, should
see the necessity of an alias, and have told Mr. Spencer his true name was An
drews. Every man who embarked seriously in a scheme like that attributed to
Mr. Spencer, would bethink him of sailing under false colors. The fact that
Bmall wld an untruth proves nothing, unless it proves that he deceived his leads
er. The initial, mored¥er, savs a great deal.  This explains everything, while
the conjecture that Andrews is an alias for Cromwell, leaves varigns difficultiay
in the way. .4y reste; the alias may have intended any one else, as well a4
Cromwell, i iz g proof against any one, taken per se. So far, then, as the two
papera pre concerned, they would zhow that Cromwell was in no MEnner con-
cerned in the plot.  We have reasoned as we conceived Captain Mackenzie was
bound te reason, on the supposition of the real character of the mutiny, and takfng
the papers a5 Re found them.

he violetl $upposition that Cromwel] was to be firse officer, because Wales
says he was offered the berth of tird officer, has been made. As evidence, this
is absurd ; as a probability, worse, In merchant-vessels, mates are divided into
first, second, third, and sometimes fourth ofiicers ; and it iz sajd Mr. Spencer ity
to be captain, Cromwell first officer, BEmall second, and Wales thivd—ithe berth
offered him by Mr. Speneer, Now, here are the unanswerable objections to thi#®
theory. In the first place, it is purely guess-work ; then, man-of-war's men neve
gpeak of lieutenants as first or second officers.  The third officer of a man-ol
would be her second lientenant, and o one else, unless she had a commodore,
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@ second captain on board.  But what was to became of the man who was to be

taken on board at the Tsle of Pines, and who *was familiar with their intended
business” ! The reader will find Mr. Wales’s own statement at page 156, Itis
‘as follows :  The brig was to proceed to Cape 8t. Antonio, or the Isle of Pines,
_one of these places, and thege TAKE ON BOARD ome who was Samaliar with their
intended business, whom one of the conspirators wap perfectly acquainted with,
AND WHO WAS EEADY AND WILLING TO JOIN IN THE EXPEDITION.” 11 is not
probable sueh a man would serve wnder the purser’s steward, and this leaves the
necessity of cashiering Small, the seaman and navigator, in order to make Mr.
Wales third officer, in the mercantile gense, and, at the same time, include Crom-
well !

The bad conduct of Cromwell, his oaths, denunciations, disobedience of or-
ders, menaces to kill this or that individual, and refusal to recejve Mr. Ganse-
voort's single-sticks into the storeroom, &c., &, strile us as singularly odd proofs
of his guilt as a conspirator. Love of money is supposed to induce him to plot
4 mutiny, but wot 10 be strong enough 1o induce him to conceal his feelings and
intentions ! At one time he flogs the boys, and then, when he has seriously em-
barked in the conspiracy, he plays with them, not in order to propitiate them, for
most are to be thrown overboard, but (o conceal his designs.  'Why not control
his tongue, with the same object?  This was not a conspiracy foundeq, in resent-
ment, but a speculation on crime. As for the boys, it would really seem, if Capt.
Mackenzie rebuked him sharply, two or three times, as is aworn 1o, it is sufficient
to account for his change of conduct. At all events, it silences the testimony on
this point. The witnesses, moreover, swear to too much. They can all see that
this change in Cromwaell’s deportment took place afier the brig had reached Ma-
deira, the place now chosen as the precise spot where Cromwell became enlisted
in Mr. Spencer's projects, though it kad been ar New York, until Rice’s mistake
waz discoverad !

Cromwell's language, such as telling Dickenson his time was short, is com-
mon language enough among that class of men, and probably meant no mere than
that he (Dickenson) would not long have it in bis powger to take liberties with
himzelf. 'These expressions are of every-day oceurrence on hoard a ship, and
are thought nothing of at the time, though vulgar men can easily distort them into
ferious things, when eoccasions occur.  The witnesses #dmit they ascribed them
t temper and habit when used. We Jook on all that relates to Cromwell's ordi-
nary deportment and language as unworthy of serious refutation. No part of it
demonstrates o mutinous intent {disrespect of his officers excepted), and the open-
ness with which the man spokie proves, we think; he was influenced by temper
far more than by any plot. -

The intimacy between Mr. Spencer and Cromwell is deemed ugive of the
guilt of the latter. We hold the fact to be regsonably well i though
gome of the witnesses think Mr. Bpencer quite as intimate withs and others.

Vales's own revelations demonstrate that Mr. Spencer believed uD strongly hiss
friend. ‘Taking things in the abstract, we should think an intimacy between a
midshipman and one acting as boatswain more creditable than an intimacy between
a midshipman and a purser’s steward. Neither is usual, though the former might
Jroceed from a high professional feeling, whereas the latter could only ba excused
I_v the qualities of the individual. We have known regular old =alts great favar-
ites aft, and young officers frequently find both amusement and instruction in their
discourse and opinions, but one can see little to be gained by a dissertation on
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purser’s slops.  Still, the great intimacy sworn to between Mr. & peneer and Ctor-
well is unusoal.  Our business now is to consider in what manner Capt, Mackeny,
ought to have reazoned on it.  He was right in acting as if he supposed Mr. 8
cer waz concerned in a plot, whether there wasz a serious plot, or not; and, we
think, he was bound to remember that the ringleader of a mutiny must be degj
rous of gaining recrvits. ~ Under sueh circumstances, it was natural thay M.
Spencer should wish to gain over a man like Cromwell~—one powerful, intefl.
gent, determined, and a searman. This might require much artful managemen;
on his own part, for it was not dealing with an ordinary, ignorant sailor. Aj) thiz
would explain what is ealled an inLirnuﬂy, which Cromwell could nat well dHchm
coming from the quarter-deck, Enough evidence was before Capt. Mackengie,
1o show that some of these private conversations did not. relate to any mutiny,
Some of them certainly related 10 a vayage to the northwest coast, or the Witnesses
are foresworn. No man in his senses would talk of being a pirate on the frorth-
west coast.  That Mr. Bpencer, with the mutiny in view, may have atlempted g
establizh an interest witly Cromwell, by talking large on the subject of his comp.
manding a vessel, and by promises of making Cromwell an officer (a fact by the
way that is substantially establizhed), either on board a slaver, or on board g tra-
ding craft, iz plausible enough ; but it will not do to infer that Cromwell Fuew of
all his prejects, admitting them to have seriously existed as represented, on such
testimony.  The first thing thougin of by men, who seriovsly had determined op
such a plot as this is assumed o have been, would be 10 foresee the necessity of
avoiding any appearance of an intimacy.  Fven boys, in their daily roguery, say
o each other, ©* Now we must not be seen too much together, lest they SHAPECE some-
thing.”" This is the result of the ordinary consciousness of guilt, and it is a litthe
remarkable that Captain Mackenzie, who imagined Cromwell had taken 20 many
precautions to conceal his connexion with the conspiracy, had not taken this, the
most obvious of all!  There was, for instance, no reason for keeping his name off
the programme, but an apprehenszion of consequences, in the event of its discovery;
for, until discovered and translated, it could betray no one; and was jt reasong-
ble to infer, that one #pposed to be so very cautious on this point, would be so
exceedingly remiss on another that was obvious to all who chose to look ahont
them? Cromwell is believed to have used much art to conceal his connexion
with the mutiny, and fo} the sqgle reazon that le might escape the consequences,
should the project fail; and yet to have overlooked the VEry circumstance thmn%b
which, in fact, uE LosT 1S LIFE, and from which, in the event ol discovery, he
had most to apprebend. We think any cool-minded, clear-headed man woald
have inferred that this ntimacy, so far as it proved anything, proves the absence
of any particular reason for caution on the part of Cromwell; and we might, as a
fair argument, perhaps, add an that of Mr. Spencer.  There was too much of it
Que limits will not allow us to quote all the evidence, but we see a great dea?
to gatialy us that Mr. HSpencer was talking and consulting with Cromwell abous
other projects than those connected with this mutiny. I his own statement to
Mr. Gansevoort, p. 32, he received, where he says that he did not et Cromwelt
into his secret, because he did not believe he would join in such a scheme wnleth
there was money on board, it leaves the fuir inference that he had been soundin
the character of this man the whole time, and had not been emboldened fo git
bim bis confidence. The explanation is natural, and by no means tender
Cromwell's character. Then Cromwell's situation in the vessel is to COmEg
the account. As boatswain of soch a craft, stern by nature, and educated
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certain point, he had few associates, and the advances of ene like Mr. Spencer,

 would not be apt to be repelled.  The wish of Mr. Spencer to enlist this man, s
aot {0 be confounded with the acts of the man himself, It iz evident Cromwell, for
some cauze of other, had not much respect for Ea]‘pt. Mackenzie, and this dis-
respect may have been inereased by the wily comments of M. Spencer, but all
does not prove his connexion with the alleged mutiny.

The .f!_'iﬁ of filieen dollars from Me. E‘!PEHCQP 105} l:h'::lm'ln.'ll:]l1 15 suppnsed to be a cir-
eumstance in proving the guilt of the latter. The gifi proves nothing beyond the fact
that the money was bestowed. 1t was openly done, and it is not pretended that,
at the tome it was given, Cromwell agreed to join in the conspiracy. The manner
in which it was dove. Mr. Spencer’s language, and all the circumstances of the mo-
ment, show that no bargain then existed 3 the money would have been paid privately,
otherwise.  T'lie mere gift of the money, however, is no fact against Cromwell.
At most, it only shows a desire on the part of Mr. Spencer to gain him over.
We reason alwpys on the supposition of the latter's guilt, as averred ; but it in no
manner shows that Cromwell waz seducad h:r' £15, to rizk his life in so wild and
foolish an enterprize  The essential fact.is wanting, Mr. Spencer may have in-
tended to make friends with Cromwell, with the allered object in view, but it is
not a fair inference to suppose that any man in his senzes would be seduced by
such a sum.  To show that one man wishes to buy another, is not showing that
bie ling sueceeded.

It is shid, however, that Cromwell gave this money to Garty to keep, and that,
& day or two before Mr. Bpencer’s arrest, e asked for it back, under the pretence
of using the glass in he drawer of which it had been placed, in order to shave,
though he did not shave. Some importance has been attached to this circum-
sance ; more, we think, than it merits, were it clearly established. In the first
rﬂlnre, Garty himsell' says Cronwell asked for lis gfr:.ss, not for the money ; the

teer happening to be kept in the drawer of that glass. To suppose a man, bent
on the projects imputed, would not think it wiser to let so petty a sum as fif-
teen dollars take the chances of heing recovered after the rising, than to incur all
the risks of the suspicion artendant on withdrawing it, is inferring that Cromwell
was not very sagacious. The enterprise, il it really existed, was one of great
magnitude, and fifteen dollars would searce be thought of at all, by most men, as
the erisia appmauhuﬂ i or, if they were, we think nine persons in ten would pre-
fer to let them remain with the sergeant, in order to quiet any distrusts. In a
word, we think the inducement too trifling to be apt to influence a man like Crom-
well, at such a moment.  After the rising had succeeded, it would have been an
easy matier for him to have got his glass, and with it his filteen dollars. The
mutineers would not be very apt to rob Samuel Cromwell, after he had risen to
be first lieutenant, and this to obtain fifieen dollars of paper money, that could be
of no use where they contemplated going. In addition, Garty explains his first
evidence, by saying, that he meant Cromwell did not shave himself, having been
previously shaved by the ship’s barber, down 1o the time he reclaimed the glass.
Cromwell, then, was in the Aabi¢ of shaving ;' if he was shaved by the ship's
barber, alter he reclaimed the glass, why is it not shown ¥ SBears was the barher,
and a willing witness in the case. He was the lad at whom Cromwell had thrown
t billet of wood, and it may be, after such a guarrel, Cromwell did not wish to
trust his own throat so near the other’s razor.

But, Garty says nothing of the reclaiming Ii?‘f the money, the only point in the
least material, before the council of officers.  This is a very important fact, for he
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omitted, ai that rime, the only eircumstance worthy of being related ! Now,
Garty was a foreigner, and a sergeant of marines. We ask the reader to pyn

over lns deposition, at p. 153, and he will see what sort of a mind Captain
kenzie warmly recommends to be transferred, under such circumstances, from gl
berth-deck to the wardroom !  The effest prodycedyon such a man, Unconscioyg)
to himsell even, by seeing a future opened to his hopes, which, did he live
enough, might place him at the head of the marine corps of this eountry, may be
estimated more easily than the effect of fifieen dollars in inducing a human be;
to enter into such a project as that atuibuted 1o Mr. Spencer.  Itis extracrdipg
that Captain Mackenzie, when he wrote his report, knowing that a court of s0me
sort or other must sit on him, did not comprehend the nature of the indiscratigy
into which he was falling, in earnestly recommending this sergeant, and eight of
the petty officers of the Somers, all wimesses in his case, to be preferred to sitg-
ations that would give them competencies for life, before the matter was inveeti-
gated. While on this point, we will show the extent of the temptations that wera
thus inconsiderately placed before the minds of these men—uwhat preferment they
had reason to hope would be accorded to them, should Captain Mackenzie’s cog-
duct be approved, viz: Garty, from’ the ranks, to be an officer, with $25 per
month pay, and 80 cents per diem, rations, and the prospects of promotign,
Wales, from purser’s steward, at 18 per month, to quarter-deck rank, and $1500
per annum.  Browning, Collins, and Stewart, petty officers, at §19 per month,
to be boatswains, with $700 per annum. King, Anderson, and Rogers, pety
officers, at £19 per month, to be gunners, with $700 per annym. Dickenson,
petty officer, at $19 per month, to he carpenter, with $700 per annum.

In this list, the pay of the seven last-named beneficiaries is put at the lowest
sum, for those who are employed. When unemployed, they would receive $500
per annum each; when employed in ships-of-the-line, or in navy-yards, 35800
each per annum : this, too, in addition to exchanging the uncertainty of mere ship-
ped berths for warrants.

Now, we are not disposed to discredit men beeanse they happen to be in hom-
ble situations in life. ,We really think that some of thess men, an the whole, zeem
to swear honestly, but their teatimony before the council is weakness itself, as re-
specis any indications of the mind that ought to control their notions, Still, some
of them relate a great deal more after this temptation was pleed before their eyes,
than they did before, and we are disposed to remind Captain Mackenzie, when he
presses the fact of the fifteen dollars into the account against an unfortunate man
who has been hanged without a hearing, asa reason for believing he would wm
pirate, that e has, unwittingly we think ourselves, offered far stronzer induce-
ments to his own witnesses to see things as he wishes them 1o be seen. It 8
scarcely too much to say, that the man of Captain Mackenzie's rank and yeam,
who could make this grave mistake of judgmegg—we deem it w be just that, and

no more—does not come before the world wit a very high claim to be received -

as one whose opinions are o be taken er officio, as infallible. At all events, it is
juet as fair to assunfe, that the tempting hopes he has placed before his own wit
nesses produced their results, as to suppose Cromwell was bought by these filtean
dollars, to desert a wile he evidently loved, and to enier on a life of murder and
Fapine, » *
F:-“ione of the remarks which are said to have fallen from Cromwell, in his difiée
ent conversations with Mr. Spencer, have the least the character of pertingn tes=
timony. By compressing imo a few pages the casual replies and observat
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pnd this without the context, that fell from a man in the courze of two months, &
dittle of an air of importance is given them ; but, in the first place, not one of these
#yines amounts to direct self-crimination'in jiself, and every one of them may
ve been perfectly innocent. Take the observation about the Isle of Pines, for
ance,  In the face of the fact, that no piracies are now committed, or have
“Been committed within the ldst fifieen years, this place is spoken of as if it were
fptoof 8 man is & pirate who talke of visiting it!  We think it probable that slaving
“seamen are found there, but this is a different thing from piracy. The witnesses
tapeak of 2 man’s going in a slaver, as a crime.as enormous as piracy, with a species
& pretending morality* of which there seems 10 Liave been rather to much in the
florners, %
%, We have no desire even to seem to defend slaving, but it would be weakness

t to affirn what is true, under the fatts of this case, that a man might go all his
dife in 2 slaver, and yet recoil from piracy. It is but little more than thirty years
since slaving vessels sailed openly to and from this country. At the commence-
gent of this centary, the trade was general, and men did not hesitate to avow
|§cir connexion with it. By a clumsy, and we think an illegal anomaly, glaving

! pronounced to be piracy by owr laws, but this will not give it the moral charac-

jer of the lutter erime.  Right and wrong ate not so totally dependant on the
statute-hooks, and, if they were, men's opinions must have time to follow the tor-

{ twous teachings of such a school. We are no advocates of slavery ar slaving—

$ we helieve both to be adverse to human interests, and in some respects to human

| Fights—but we gge a vast difference between going to the Isle of Pines to ship in
-a slaver, and g there to ship in a pirate. . .-

Now, admitting all the eavesdroppers swear to be true, which ean not be the
itase, ag they often contradiet each other, it is possible to make out a plausible
[ theory, which would lead to the opinion that Mr. Spencer had talked with several
~of the crew on the subject of embarking in slaving voyages, and, among others,
. with Cromwell.  We do not say there is evidence of the fact, but there are frag-
i ments ol evidence which, when united, might furnish a better foundation for such

2 conjecture, than for any of the theories that have heea advanced in behall of
| Captain Mackenzie. It is not necessary, however, to suppose Cromwell had en-
| listedd in even such a scheme, in order to repel any evidence that bas been pro-
! dueed.  Of the last, ‘]—?m is none that would authorize a magzistrate on shore even
0 commit the man,though prudence may have justified Captain Mackengie in
| tonfining himn, at sea. We have even our doubts of this last; for, rightly man-
Caged, we are of opinion Cromwell Tbt have proved a most valnable ally to the

- legal autharity of the ship, and prevedted the very calamity thaf has oceurred.’

As for the remarks where Cromwell is made to say he would disguise the brig
by shipping the bowsprit aft, &e., &c., they can only excite pity among cool-
i @minded seamen.  If such casual geplies are to Jjustify hanging a man, there would
be few sailors left. Both questih and answer are quite commols We haye

- beard boih, with our own ears, filty times at least.
- We perceive that Captain Mackenzie’s counsel, whose argument we are en-
s Jie.-wm-ing now to follow, aseribes 1o Cromwell advice of cotling away the
{ booms, and throwing away the launch, which accards with Wales's account of Mr.

Spencer's plans. We do not believe any seaman would have given the first ad-
“%ee at all. The booms that were to be cut away were nothing but spare spars
e the brig, and even a pirate might owe her safety to spare spars. I say she

€ould get them from prizes is absurd, 'siué:g tha necessity for them would be most
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&
apt o oecur when she was running from, not for. Besides, if she took them on
board, when she fell in with a prize, fn what would she be better off than by k
ing on board those she had, which were of the right size, and all ready to be used,
Aw reste, although Mr. Griffen assumes this fact, we do not find that it is proved.
Bomething of the sort, in connexion with slaving iz, as regards the lawneh, by
not as regards the booms. A slaver might want the space oceupied by the
for gratings, in order to admit air below, but a pirate would be a great fool to ge
stroy hiz launch, of which he weuld have much the same need as a vessel-ofogg,,
The project has much more of the romantic character of the inexperience of My, -
Spencer himself, than of the maturer reazon and greater practice of Cromwe]),
“I;u do not beliews the stories, for we do not believe a seaman would give the
advice, particularly about the spars, or booms ; these last belnﬁ nothing but Epgre
yards, masts, &c., carried to meet emergencies, and those of the right size gng'
very best quality. Nothing would be gained by throwing them away, while muck
would be lost,

‘romwell’s absence of mind and thoughtfulness, after Mr. Spencer’s arrest, arp
urged as a reason for believing in his guilt; Mr. Griffen says befire, but most of
the testimony iz afterward. Now, neither fact is proved except by the opinions of
those, who certainly utter their opinions very loosely. The calling the Wrong
watch, and this is sworn to have heen after Mr. Bpencer’s arrest, 1= much the
strongest prool of absence of mind, theugh it is not an unheard-of thing. It is
like any other piece of forgetfulness, in an eternal round of the same duties.

Cromwel] had been intimate with Mr. Spencer; he knew frop Mr. Gansevoort
the reason®f® the arrest, anfl superficial reasoners would be a& to infer a cop-
nexion between them from the fact. No one could see an associate put in irons,
on board a man-of-war, and on swch 2 charge, without perceiving that it migrht
induce suspicions of himself, and conzequently reflection, i not uneasiness. Then
Cromwell was jealously watched, and that would naturally add 1o his :I'cnﬁngé.
He must have seen that King and Dickenson were consulted, while fe was watched
and distrusted.

The interviews with 8mall were just as natural, il the different conversations
with Mr. Spencer had been about slaving, or about the northwest coast, as if shoot
this mutiny. It will not do to infer only the worst, when another solution of the
difficulty 1s just as probable. %

The dizobedience of the standing order of the ship, and his stubborn perscverance
n disobedience the morning preceding his own arrest, would be the act of a fool,
were he implicated in the plot, and did he,meditate a rising. Such a thing might
have occurred from a hundred causes, each of which would be more plausibies,
than the one assigned.

The opinions of the officers and men, founded on various reasons that are given,
are too numerous 10 be gone over in detail, but we think he that examines the
record will say that a set of more frivolous refsons was never given on a trial for
a man’s life. They are just of the character that distrust always gives to e
imaginings of dulness, and would better become the gosziping of village wonder-
mongers, than the conjecturew of discreet men, reasoning about human life. Jo
enumerating Captain Mackensie’s misconceptions of facts, we shall incidentally
allude to some of them, - ‘

The dEE]Erﬂ'LIIDﬂ Of Slna]} 1o Mr., Gangg\-uﬂrh p- 33' is gBﬂ‘E‘m].]]f [hﬂughﬁ 1] i?
ﬂ_lil[‘. of the strongest ]er'hrs of Cromwell’s ruilt,. We see m}thf_ng in this declft
uon, even as it is givey at :‘-Ecund-hﬂndb; by Mr. Gansevoort, and without 1%

&
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meéans of cross-examining the man who is said to have made it, to justify this
opinion. In the first place, Mr. Gansevoort told Small that they had taken more
prisoners, and then mquired il there were any persons forward, from whom they
had reason 1o apprehend danger. Small answered, it “ was a hard thing for Lim
to say."  Two meanings might be attached 1o thiy reply, viz., that it was diff-
ewlt for him to tell who was, or who was not concerned jn the plot, not knowing
who had engaged in it, or that it would be hard on bis feelings 1o betray his
astociates.  We must look to the context for the explanation, and that clearly
solves the doubt, though we think the first the most obvious construction, on the
face of the answer, M. Gansevoort goes on, and askes if Cromwell is not impli-
cated. Small answers again it was a hard thing for bim to say, and then fie froes
on fo reason the matter, enumerating the motives for thinking he was. Cromwell
and Mr. Spencer were very intimate ; that e had seen the last give the other
moeney;, more than he would like 1o give or lend him either. This s anything
but reserve of feeling ; it is a downright attempt to show that Cromwell ought to
be suspected, and demonstrates that Small's hesitation proceeds from doubts, and
not from disinelination to tell everything he actually knew. Pressed sl further,
he adds, ““1f any one on board js [in the plot] he is.” Al this must be taken
tageiher, or not taken at all.  Evidence it is not in any shape, but taken in con-
mexion, it leaves only the fair inference that Small had reasoned himself' into his
conclusion, wot that he krew the fact. - Nor is it probable he did know ity if the
views of the officers themselves are just, admitting that Cromwel| were actually
concerned. They contend Cromwell’s eantion was g0 great, and hiz influence
over Mr. Spencer so Btrong, as to prevent the last from putting his“name on the
Paper, a document in Greek, and exclusively in Mr. Spencer's possession, and
yet not strong enough to prevent him from betraying his name (o others! The
testimony of Wales, too, goes to show that M. Spencer did not mention any
names. He either bad no more confederates, or Lie used singular caution. i
is triue he called up Small, his whole force most probably, but, to the man, before
whom le is said to have laid bare his whole terrible secrer, he could only parade
his ““ about twenty.”  He had gone too far to recede, had told so much as to render
1t indigpensable to tell everything he could to zecure his reeruit, and, we think, if
he had really possessed any more allies to help to bring about such a result, he
would have produced them ; particularly one as formidable as Cromwell. If be
had told Small of Cromwell’s adhesion, we think he would have told Wales,
They were to be officers alike, were down alike as certatn, and were entitled 1o
tqual confidence. The conversation, too, lasted for hours. 1t is fair 10 presume
be uzed the greatest caution, or that he had no confederate but Small,

Then, this statement comes to us at second-hand, and evidently through one
disposed to believe the worst of Cromwell ; nay, through one to whose own ex-
¢ulpation from a pariicipation in an act of the gravest responsibility, the guilt of
Cromwell is indizpensable,  IF there be any doubt in the matter, we think the
man who was hanged without a hearing, and, beyond all question, unnecessarily
% hanged, has quite as good a right 1o its benefit as his executioners. The
tharacter of the mind of a witness is always of inoment, too, and never more 2o,
han when he becomes the vehicle of other men’s thoughts. At p. 41, Mr. Gan-
fevoort is asked this question :—

“ Was Mr. Spencer, on the 26th of November till the time of his arrest, en-
Faged in the usual duties of an officer of his station 3

To this question Mr. Gansevoort gives the following answer :—
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T believe that he was engaged in the usual duties of his station, except wheh
in the fore-top, having India ink pricked into his arm, and his menacing look by
the Jacolb's ladder.” 3

Now a witness who could answer such a question in such a manner—hawi
that answer written down and read to him for correction, may very well hyyg
misunderstood Smgll, especially when he was intensely bent on ascertainfhp
Cromwell’s guilt. o

Those who are curious in such matters will find the history of the Jacob’s lage
der transaction at p. 32,

We conclude this point by referring to page 33, where it will be seen M,
Gansevoort admits he had discussed the necessity of hanging Cromwell on the
2Bth, the conversation with Small having oceurred on the 29th, if not on thy -
30th. 8o says Mr. Gansevoort ; we who can ook coolly at this matter, see that
it must have been on the 30th, even while the council was sitting, as the prisoners
who alone could be alluded to by Mr. Gansevoort in the dialogue, were made gn
the forenoon of the last day. When it is remembered what was going on below
decks, this testimony, 1o say the least, is to be received with great caution. The
fact that Mr. Gansevoort could not tell when a conversation was held, though
held afier certatn grisoners were made, which time was well known, goes to illus-
trate his testimony in general.

The alleged fact that Mr. Spencer chdleed the Greek paper to Cromwell is
held w be conclusive evidence of the latier’s guilt, even by some of those who
admit it is the only testimony, If this testimony were clear, and out of all con-
troversy truel*it would be insufficient to conviet Cromwell. Mr. Spencer showed
this paper to others, spoke of it even, declared his unwillingness to let them know
its contents, and, we fancy their friends would think the circumstance & very in-
adequate explanation, had they been hanged on such a fact, without a hearing!

But, the man was hanged without the fact of Cromwell's having ever seen the
papers being communicated to any of the officers!  To this all the boys whe .
speak on the subject, distinctly testify. This dispo¥és of the point, so far as
Captain Mackenzie is concerned, in a moral sense, out of all doubt, and we think
legally, also.

Let us reason a little on the testimony. That a paper was shown by Mr.
Spencer to Clomwell is probable. Several boys swear to having secn this done
at different times.  Other witnesses, however, say they have known Mr. SPEWE
and Cromwell take the stars together, and to have been often employed in th
manner. 1If they took the stars together, caleutations probably followed, Edward
English, one of these boys, says, p. 84, I saw him show a paper once; he adt
on the forescuttle ; Mr. Spencer had a paper and pencil in his hand, as though he
was writing down something that Cromwell had just told him; Mr. Spencer said,
*Yes, yea; that iz all I saw at that time.” Now, this boy certainly did not idens
tify the paper, but was rather of the opinion that what he saw in coyrt was not the
paper- Had he actually seen the Greek paper in Mr. Spencer’s hand, it #s almodt
morally certain he could not have identified it, and without this identification, e
testimony, at best, is only conjecture. The boy himsell, admits that he did not
take particular notice, that he was merely passing the spot, and it requires no groat
reasoning powers to see that his testimony, beyond the general fact that he saw @
paper, is of no weight. We have never seen these papers, but we gather they
are leaves torn from a blank book. 1f so it is probable more were torn, leaviog
general resemblance among all thus used. :

&
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Tl:llere was a witness of the name of Clark who testified to M. Spencer's
showing Cromwell a paper that he described as resembling one of the Greek

« \ papers, before the court of inguiry, but who, Capain Mackenzie seems to think,

was inveigled away before the sitting of the court martial. We have turned to
this boy’s testimony, as it is given in the Tribune’s report of the proceedings of

“the court of inguiry, but do not find it more to the point, than that of the boys

who testified before the court martial. Oge objection to the statement of the boy,
as given in the newspaper, iz this: Mr. Spencer is said to have twice shown the
paper, asking Cromwell the first time, if it would do. Cromwell answered, ‘it
would do very well.”  The boy saw Mr. Spencer show Cromwell the same paper
2 second time. * Cromwell said it was better.” ¢ Spencer pointed with his
finger to the paper, but did not hear him say anything.”

Now, as this boy heard Mr. Spencer ask “if it would do P and heard Crom-
well’s answers both times the paper was shown, it follows he was near enough to
hear what passed. The reader will see at once it will leave the necessity of be-
lieving that Cromwell understood the Greck churacter, or the paper could not have
been the Greek paper. This is not all ; the real paper is far more difficult to read
than real Greek. It is written in a mystified Greck character, as applied to Eng-
lish words. One English lester js used for another Greek letter : thus the name
of M'Kinley is spelled M'Kenlu, "Bhese departures from as close analogies as
the two alphabets would allow, run through both papers, and would embarrass
even a scholar in reading them, To suppose, however, that Cromwell could
read these papers is absurd ; and to show them to a man who could not read
them, without translating them, is equally absurd. The only argument that is
left therefore, in connexion with this point, is to suppose that Mr. Spencer laid
these papers before Cromwell to help his own memory, while he made his own
oral explanations. Much of the testimony is opposed to this inference, though
one circumstance has beep thonght o show Mr. Spencer was writing down the
names of the crew, at Cromwells dictation, As respects Clark, however, it is
necessary to believe Cromwell could read the paper, for hearing s0 much, he
must have lieard more, had more been uttered. There are several objections
to the supposition of the dictation of names. Some of these exhibitions of the
Papers to Cromwell are said to have occurred some time before the arrest, and,_ in
the nature of things, a paper like the programme must be conzstantly undergoing
alterations, Thus it is shown that Mr. Spencer was wriling on a paper Bup-
posed to be one of the Greek papers, as late as the very day on which he was
arrested, a circumstance, which, in itsell, must destroy the apparent identity with
8 paper seen any number of days before. This fact, of itself, would be fatal
to the evidence of the boys, since a paper that has been altered, where there are
o means to prove what alterations have been made, can never be received in
praof.  Now, it is probable that Cromwell corrected Mr. Epencer’s mathematical
calculations, and there is no vialent imprabability in supposing that this is what
they were about when the boys saw them. Men turn their heads when caleulating,
and say, * yes, ves,” when ideas are given them. The pluz and minus of a sum
in algebra, may have been the erosses and Greek characters of the boys; or, Mr,
Spencer may have really had some of his * nor-westera” on paper, as well as the
programme of the mutiny. The circumstance that he drove some of the boys
away when they attempted to #verlook him, proves nothing. Officers are not
apt to submit 1o such impertinence from a crew. Clark's testimony, as we find i,
Would zeem to establish that it was pot the Greek paper he saw, and another pa-
per being shown to be used, upsets all the theories about these pApers.
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But the fatal objeetion to these papers, is the adritted circumstance that {he
officers knew nothing shout them until the brig had reached New York! The
were not incleded in the cgse, as it was made up for Captain Mackenzie's Con~
sideration on the 1st December, 1842,

Next all the objections present themselves, that are unavoidably connecthd
with the probabilities of the boys having imagined mucly that they have sworn to.
The main facts may be true, but the collaterals colored or supposed. Here the
ill-judged course of the department, in Jeaving these witnesses under the military
control of those whose professional prospects, at ledst, were more or less de.

endant on their testimony, becomes vividly apparent. The fact that Ca in
ilackcnzia virtually asked to be left in command of his brig—a new proof uIP:;;t
officer's weakness of Judgment—ought to have brought the whole subject before
the secretary’s mind, and it is extraordinary, one who has been a Jjudge did not
foresee the importance of immediately removing all who advised the exery.
tion, from the Somers. This should have been done even in the interest of
Captain Mackenzie, who, under such circumstances, would have been in g
much more eligible position than that he now occupies. We think it is impossia
ble to read the testimony of these boys, and not believe that they have fancieg
much of that to which they swear. We :inal] presently show how loosely they
testify., .

Another great objection to this testimony of the papers alleged to have been
shown to Cromwell, is that a man who has been hanged without a henriug, ia
asked to prove a negative! Why was not this man questioned on the facts sup-
posed to be connected with his guilt? Throwing in everything that has been
brought against him, there is nothing but circumstantial evidence, Now, all cire
cumstantial proof falls short of absolute proof; in its mature, it is ever susceptible
of explanation. A man was once hanged in England, because he was found draw-
ing a knife out of a dead man's body. In the end it was adinitted that anothar
person put it in, and that the man fret hanged was inflocent. A few additional
circumstances, added to the leading circumstanee mentioned, cost an innocent
man his life. Just-minded men, are not api to punish, on any evidence short of,
that of their own senses, without a hearing ; on eircumstantial lestimony, NEVER.
Which of us would flag a child, discharge a servant, or a dependant of an sgrt
on circumstantial evidence, without giving the party implicated a hearing? In
cases in which his legal rights wera ample, we think no man of & rightly-balanced
mind—certainly no man fit to command a vessel-of-war—would do such a thing,
How was it with Cromwell ? _

Cromwell was put in irons on the 27th November. On the 281h the neces-
sity of his death bezan 1o be the subject of conversation. On the morning of
the 30th it wae dl:.']iheh’!.te]}r referred 10 & council of the officers. About ten, on
the morning of the 1st December, the report of the council and the evidencs
were laid before the commander, and sbout one, P. M., the man w hanged,
Now, in all this time, there is no evidence that Cromwell was asked if he could
explain a single circumstance, while there is a good deal of evidence that leaves
reason (o suppose he was not. I he were, Captain Mackenzie’s report is dis
ingenuous—nay, virtually, false; if he were not, in the name of holy justice
what are we to think of the transaction ! We make no doubt, Cromwell was
questioned at all. Small was questioned abous hig gutlt, but the man himsel
had not even a hearing that he might assert his inrocence. Time did not prege
<circumstances did not press; there sat the prisoner, for weary days and nighty

4
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dlmost within reach of his superior’s arm, and he was sent to the gallows un-
questioned, on purely circumstantial evidence. On circumstantial evidence was
this man hanged, unheard,-and evidence that would scarcely have justified a
‘magisirate on shore for recommitting him for further examination. When the act
iz done, when the press has thrown itself with malignant fary into the con troversy,
when men begin o talk of,vindicating the lawz of the land, weeks after the deed,
the witnesses having been shut up moat, if not all, the time under the military au=
thority of those involved in the issue, eight or ten boys sre brought forward, for
the first time, to give their recollections under the influence of all these occur-
tences. We can make our own conjectures concerning these papers, and far
more plausible conjectures they would be, than those assumed by the defence,
but, they must ever remain conjectures. The only two who could give us a cer-
tain clue to the truth, are dead, unheard. :

It may be well to add that one of the boys swears that the paper he saw had
crosses on it, instead of the ordinary letters. Greek characters no more resembls
erosses than do our common English characters.

On the other hand, are there no proofs, no presumptions of innocence ? Yes,
sbundance. In the first place, the project was too wild, too impracticable, for &
aan of Cromwell's years, experience, and knowledge, to embark in. With the
ocean dotted with cruisers, including steamers, a few weeks must have terminated
the career of the Somers, and with it that of her crew. The remark Mr. Spen-
cer i said  bave made, when he first told Mr. Gansevoort of Cromwell’s inng-
cence, manifesis far more knowledge of human nature than is shown by the officers
of the Somers. I did not think he would join unless there were money on board.”
One can understand that such a man as Cromwell has been described to be, might
run away with money, but what could he do with the Somers?  As for keeping
it sea, any length of time, in the present state of the world, it is out of the ques-
tion, and two or three acts of piracy, would have brought the vessel to the notica
of every marine in Christendom, and insured her capture. Dead men do tell
tales. It is possiple that one, inexperienced as Mr. Spencer, may not have seen
this ; Small is almoat admitted to have been of feeble mind, but, it was different
with Cromwell. The lazst, had he been rascal enough to embark in such a scheme,
was probably not fool enough. Then, he was just married, manifested strong
regard for bis wife on more than one oceasion, particularly in connexion with
the $15, and his dying words, and was not a mere reckless wanderer on the earth,
Uniil the contrary is proved—not assertzd, merely—he has just as good a right to
be placed in the category of those who have friends and homes as pledges of their
eonduct, as Captain Mackenzie himsell.

As for the attempt to drag in a particular speech of Cromwell's (before the
court of infuiry), in order to show his general indifference to virtue, and in con-
nexion with his wife, we can hardly trust eurselves to write about it. It was
unknown to Captain Mackenzie when he hanged the man, in the first place.
T'hen, such language is common in the mouths of common sailors, and passes
for mere bravado. We have heard it often, almost verbatim, and from men
whom we knew felt diferently. The excuse for thus harrowing the feelings of
2 woman who may have been perfectly innocent, nay, who is said to be respecta-
ble, was to destroy the sympathy of the public in the fate of her husband! If
Captain Mackenzie could not destroy this sympathy by his evidence of guilt,
what sort of case has he? The very attempt to defend himself by such means
denotes a consciousness of weakness.  His act had been committed, and he was
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bound to justify it by direct and uneguivocal evidence ; mot by hmawing the
feelings of a woman, We have heard much of the honor of the Bervice, in pope
nexion with this mutiny. We will tell these genfemen who have used this
language, that the credit of the navy was quite as much connected witl, the ey
clusion of such unmanly testimony, as in vapori g sbout the ability of a man-gh
war's being able to take care of hersell, Tha imputatipn itsell’ is amply rebnkeg
by the language of the dying man concerning his wife. Captain Mackense

he invoked thg name of his wife ; but, M:Kinley swears he invoked the “God of
the Universe to look down upon his wife.” ¥

Cromwell manifested no concern after his arrest, T'his fact is admitted, and tor
tured imto evidence of his expecting a rescue.  Hig unconcern, ironed as he wag,
hands and feet, we take to be proof of innocence. Had there been an atier
at rescue, he would probably have been the first man shot, and this, we think he
must have known,

Then Mr. Bpencer asserted his innocence twicé, certainly ; how much ofiener,
it is out of our power to say. He did this once, with his explanations ; and onee
when he had been toldghimself, that he had but ten minutes to live. The Jast
assertion, coming through the evidence it does, is admitted to have heen solemn,
full, and earnest. Captain Mackenzie confesses it staggered even him! Whas
the proaf against Cromwell, then, so light, that mere assertions of innocence could
shake it ! 'What sort of proof was this? It was very much of the character of
the proof that again resiored it to its original influence, viz.: Tha assertion of Mr.
Gansevoort, that one or two petty officers asserted there could be no doubt of Crom-
well's guilt, with something about the d—d fool's being on one arm-chest, and
the d—d rascal on the other;-and all backed by such depositions as the reader
will find in the record! Here was Mr. Spencer, about to die, with reason fo
believe ten minutes would close his career, solemnly affirming the innocence
of Cromwell, while he admited his own goilt—guilt as respects a conversation
at least. Cromwell, himself, asseried his innocence to the last, and yel the * no
doubts™ of the deponents before the councit, deponents who gould be ridiculous
but for the sad results, is deemed a sufficient answer. Mr. Spencer had professed
‘& readiness to tell all, had admitted his own failings ; had said his Greek paper
went beyond the facts of the case, and yet Cromwell's name was not on it, had
not said a word in favor of Small, but he asseried Cromwell's innocence, at the
moment when he had himself, just been told, he was in ten minutes to die! Tt iz
pitiable, pitiable, to see on what evidenge, all these strong cmruhqm:ing circgm=
stances are set aside, i

Captain Mackenzie has one of his remarkable reasoning processes for getting
rid of the dying assertion of Mr. Spencer. He went to the latter and told him
what the petty officers had =aid, and he assures us 8 demonincal expression took
possession of the young man's countenance. Afier this Mr. Spencer said-ne
more of Cromwell's innocence! The two even passed so close to each othor a8
to touch, and yet neither spoke to the other. My, Spencer asked Wales and
Bmall 10 forgive him, but he did not ask Cromwell. The last made no appeals
to the first to come again 10 his succor! This disposes of the matter. 3

Now, itis not probable that such arguments were ever bhefore offered in defence
of zuch a point.  In the first place, Bmall and Wales had something to forgive to
Mr. Spencer, according 1o the theory of the mutiny, while Cromwell, if inpos
cent, had not.  Captain Mackenzia was the man for him to forgive, were he ni¥
guilty.  Then why should Cromwell appeal to My, Spencer? This unfortupasd
Young man had already solemnly asserted his innocence, openly, and in a way 10 *
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pagger Captain Mackenzie, and he was powerless. He could not sove his own
lye; much less that of another. Cromwell kept asserting his innocence to the
last, TO THOSE WHO ALONE COULD RELIEVE HIM ; and, alas! he asserted it in
vain. THEY HANGED HIM WITHOUT ANY OTHER HEARING THAN THESE
PYING PROTESTATIONS !

The idea that Mr. Spencer, in his last moments had nothing else to think of
than the fate of Cromwell, putting the demoniacal feeling quite out of the gues-
tion, is painfully preposterous. He had his own errors to absorb his soul, the
mercy of God to implore, home, parents, kindred, the world he was about to
%uit, and that he was about to enter, to engross every faculty. The death of

romwell was not one of his sins to press him down, or to disturb him; were
the man innocent, others must answer for that.

Any person who has ever had oeccasion to investigate a report, will estimate
the value of the testimony that was given in this case. To those familiar with the
sffects of cross-examinations, the thought that men were ha nged without a hearing—
and this, in a legal sense, is as true of Mr. Bpencer and Small, as it is of Crom-
well—must bring keenly painful pictures to the mind. We have seen cases that
stood plausibly fair, on the examination in chief, eompletely and righteously broken
down, under the full investigation. This is of daily oceurrence in the courts,
nd it shows how lamentably naked is the case before us. It is no answer 1o say,
Captain Mackenzie could not tell the facts, as he was situated ; he was bound to
forbear, so long as the absolute eertainty of all the points stated in our issue was
covered with any doubts. Fiat justitia ruat ceelum, meant in his case, you are fo
sacrifice the Somers before you do an unjust thing. The preservation of that
brig was far from being the first object in morals.

sromwell's asking fgrgiveness of Mr. Gansevoort, adds weight to his protesta-
tions of innocence, as it shows he was not altogether hardened, and did not wish
to die unforgiven. To suppose, however, that he alluded to the mutiny, infers a
eontradiction. He was probably conscious that his temper may have often vexed
a first lieutenant. ghe wish to drag in this circumstance in confirmation of guilt,
proves how weak deflence found itz case to be.

Our limits will barely permit us to allude to the guilt of the four others men-
tioned. Against Green and M‘Kee we find nothing like evidence at all. A
tasual remark of the last ia sworn to, but it comes from one of the boys, and it
is not incompatible with the elearest innocence. Against Green there is liter-
ally nothing, unless his name’s being on the list of doubifil ean be thought proof.
As we have no other clue 10 the standard established in Mr. Spencer's mind, on
this point, than the characters of the different parties and the proofs against them,
we must look 1o these for the explanation. If Wales could be set down as cer-
tain, on the facts as made out by himself, a perfectly innocent man may very well be
supposed to be doubtful. Gedney seems to be altogether exculpated by the offi-
cers, and hiz name is on the list; is even next to Green's. Howard, also, is
completely exculpated by Mr. M. Perry, certainly, and he is on the same list.
As respects Wilson and M*Kinley we find nothing to criminate them, but the tes-
timony of Tyson. Seerecord, p. 111. Even this does nat prove that the Inst ought
to be down as certain, BUT THE conTRarY. If M*RKinley preferred a slaver to
iny other scheme, it shows he had not enlisted in the alleged conspiracy. See
fecord, p. 111, In our analysis of testimony, we shall show how Tyson is con-
tradicted, on a material point, by Sears. - We attach little importance to his tes-
Bmony, which is improbable on its face. But these four men were in irons ; had

40
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submitted themselves, and could not effect their own release, much less reicpe.
the three others.

As respects the dagger, its appearance in the vessel is explained by the testim .
of the purser, who, it seems, bought it himself; and gave it to M<Kinley, who
subsequently sold it 1o Wilson. hia very affair of the dagger shows the valog.
of reports and conjectures, on the one hand; and the importance of ecross-exami.
nations, on the other. Tt is one of the most startling facts in Captain Mackeg-
zie’s report, and yet, when explained, it is literally ngthing. _

There is a point connected with the guilt of all the prisoners, exclusively of
those who were executed, that is really inexplicable. Four were Put in irons
sen, becaunse it was thought there was danger of their rescuing the three originally
arrested.  Several more were put in irons, as soon as the brig got in. Captaj
Mackenzie speaks decidedly of the guilt of several of these men, as in the follow-
ing language, p. 201, viz. :—

* M:Kinley also down among the certain, AND BEYOND A DOURT CORRECTLY,
was now arrested.”  Well, this man M'Kinley, after remaining weeks and wegkg
mn irons, was dischargedsby habeas corpus, because imprisoned without any charges,
He actually appeared as a witness on the trial, and has never been even prozecuted !
The strongest case of guilt among the surviving conspirators, one THAT ADMITM
TED OF NO DOUBT, is allowed to pass unpunished, even unprosecuted. Captaip
Mackenzie bad every inducement of duty and self-respect to demonstrate the
truth of what he had officially reported, and yet the offender goes harmless,
Observe the remarkable dilemma in which the country is placed, before ihe
nations. Three men are hanged by an American vessel-of-war, without trial op
hearing, becausze they were ringleaders in a mutiny, aod it was certain thers wag
so much danger of a rescue by their fellows, as to create a necessity for the exe-
cution. We did arrest four of the most dangerous of the other conspirators, bus
we were obliged to stop there, as we had not reom 1o keep more prisoners, pr
officers to watch them. Well, the vessel is saved, she reaches port, comes
within the complete protection of the law, when the guilty age permitted o go
at large, and the justice of the country remains unvindicated. So long as yow
are beyond law, the gallows is active ; but justice sleeps, in America, the instant
she zssumes the forms of legality! Not only was Captain Mackenzie's reputation,
and those of his officers, concerned in the due punishment of the remaining mugie
neers, but the character of the country. 'We all know they have not been ; we all
know no attempt, even, has been made to bring them to wial. The correspon
ence given at the el of the record, P 245, substantially tells the story. !

The ovidence abounds in material contradictions, proving beyond a question,
its general want of precision and value. Take the case of the mast, as an instancey
King, who is an out-and-out witness for the defence, says, p. 146 : “ The orde
on that occasion, was 10 * haul through the slack of the weather-royal-brace, and
to leave the lee one slack.’” He meant, doubtless, the * weather M tn-Toyak
brace.”  There can not well be a mistake about such an order. Either the man
heard it, or he invented it

Mr. O. H. Perry zays, P 173 : “The order, as I understood 1t, was * A SMALE
pULL of the weather main-royal-brace.” " 1t is worthy of remark that this youlg
gentleman says, same page, that he told the commander, as he thought, thas As
understood the order to have been *to HAUL on the brace.” M<Kinley, who sayd
he was near Mr. O.H. Perry, on the forecastle at the time, says that the order fpom
aft was to “ haul on the weather main-royal-brace;” adding, however, thak b
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idid mot remember the exact words, but that * Mr. O. H. Perry gave orders for
ihalf @ dozen to clap on the brace.” See record, p. 178.
y Now, Mr. Hays, the officer who gave the order, says & I gave the order to ler
ige the weather main-royal-brace.” ~Page 211. '
. King swears as positively, and with as mueh confidence to this order, even as
@ particulars, a3 to any other fact. M‘Kinley admits he could mot zive the
words of the order from aft, but swears precisely to the order of Mr. (. I—f Petry.
This young gentleman, himself, confesses he told the commander he understood the -
order differently from what ke had actually understood it to be, and M. Hays says
farther, p. 211, that he had heard Mr. O, H. Perry say afterward, that be had
“ inderstood the order to be to ** Aaul on the weather main-royal-brace.” Mr. O. H,
i Perry, p. 173, says he * passed the order for a small 2ull of the weather main-royal-
; brace,” which, by referring to Mr. Hays'a testimony, it will be seen, was xoT
[THE ORDER TD BE PASSED. :
i Inglis, one of the witnesses, who swears to have seen Mr. Spencer show Crom-
{ well a paper, &ec., p. 109, says that **Small and W, A. King went to the brace,
| Mr. Rodgers was officer of the deck.” + The orders were given by Mr. Rodgers.
I believe they were to take a small pull on the weather main-royal brace."
(0 Qe % Did you ses King and Bmall pulling "
© A. * Yes, sir.” .

Q. ““ Did King stop pulling at the order to belay "
- A. Y&, sir; he was holding on behind-hand. Small was swigging off.”
i . Q. “Where was Small when the order was given 1o pull, sitting, or stand-
Ling?

A. “In the starboard gangway, he was sitting on the gun-glide.”

King also says, page 145, in answer to a similar question, * Cromwell and
Bmall were sitting on the Birs.”
. Inglis says farther, p. 110, that Cromwell * was on the forecastle.”
i Coroey says, p. 98, * Small was with me, he was seated on the bitts. The
, officer of the deck.said ‘a small pull at the weather main-royal-brace ;' I went
i to it, and Small came too, and we were hauling on it, and the officer of the
pdeck said ‘ Belay," &c., &e. He [Small] was standing about two feet off;
i that is, fwo feet from the bius, when the order was given to pull upon the brace.”
I On such testimony it is amtempted 10 justify the hanging of a man without a
P hearing ! This affair of the mast was the turning poiot of the danger. It is
| probable that Mr. O. H. Perry did give an order to hawl upon the brace, since
Mr. Hays swears he heard him say after all was over that he so understood
the order, and because he admits himself, that }%(rﬁwgﬁt he had teld the com-
- mander that he so understosd the order. As for ing’s testimony, it is difficnlt
to find any medium in his account of the order, between truth and invention,
& Bmall probably heard an order to * haul on the brace,” and acted under the know-
E ledge that he wal a suspected man, he having been sent for to the quarter-deck
.and questioned, at the time of Mr. Spencer's arrest; a fact, Captain Muckenzie
das entirely omitted in his report.  There is not the least evidence that Crom-
| had anything to do with the matter, at all. King, the gunner's mate, swears
-wazs seated near Small on the bitts, but Corney denies it, says, in one place,
all was not zeated at all, and Inglis, the boy, says he saw Cromwell, at the
e, and he was on the forecastle.
Again: At p. 62, Mr. M. Perryis asked, by Captain Mackenzie, 10 describe
the manner of the prisoners during their confinement?” Here is his answer:

I
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*“It appeared to be perfectly easy ; that they fesred nothing ; 1T AFPEARgp A8
IF THEY EXPECTED A BEsCUE. Mr. Bpencer was GENERALLY Thying
LOOK FORWARD AMONG THE CREW, against positive orders, and ary showpg
a confidence, APPARENTLY AS 1P THEY THOUGHT THERE WOULD BE 4
cuE.”” Any one can see this is proving too much. Mr. Perry may have ¢4
the confidence of which he speaks proceeded from this cause, but how can by
knoew it?  'We will now put this siatement in contrast with that of Captain Mae,
kenzie, himsell; see record, pp. 199, 200: « Having noticed Mr. Spenespy
atlempts to hold intelligence with the crew, 1 directed all the prisoners should ke
turned with their faces aft. I also directed that no tobacco should be furnishpd,?
&e.  As Mr. Bpencer's efforts to “ look forward,” as deseribed by Mr.
must refer to a time after Mr. Spencer’s face was tarned aft, this establishes iy
fact that he and Captain Mackenzie refer to the same period. Now, for the maig
circumstance.  “ The day after Mr. Spencer’s tobacco was stopped,” adds Cape
tain Mackenzie, p. 200, “ his spirits gave way entirely. He REMaineD vap
WHOLE DAY WITH HIS FACE BURIED IN HIS GREGO, and when it was pop.4
MOMENT raised, 1T was BATHED 1N TEARS!" We shall not pretend o sy
which of these statements is true, but it is evident one js mot. ;

At p. 134, Mr. Rodgers says that Mr. Spencer * appeared embarrassed,” when
questioned about carrying bis day’s work in his nec#hankerchicf, Captain
Mackenzie, in reference to the same inquiry, says, p. 197: “I1 is a convenisgt
one,” he replied, ““ with an air of bland deference”  Here two of the offisers
differ =0 much as to view an appearance, and two thirds of the mutiny restg.on
appearances, one as embarrassment, the other as bland deference,

Mr. M. Perry is askeddf he saw Cromwell sloft, and what he was deing, p.
63, Anpswer: [ observed Cromwell and Wilson; Wilson was on the min-
top-sail yard, doing nothing ; Cremwell on the cap at work.” This contradisi
various accounts that Cromwell was doing nothing, Cromwell and Wilson were
the only two alofl, until Anderson was sent up, who did not regularly belong
there. Cromwell probably went aleft, hecanse it was extra service, in whinh
some one was wanted to lead, and there was nothing out of the way in an active
young man, like Wilson, going aloft, on such an emergency. The SUppOSIign
that a man on the top-sailyard could be plotting with another on the cap, is-a
absurdity. Their heads must have been ten or filteen feet asunder, '

It will be seen at p. 84, that the boy English did not recognise the Greell
papers, as those he had seen Mr. Spencer show to Cromwell. He at first saysd
“1 should know the papers, I should know the color ;* and when the paper 3
shown him, he says, ** It appears to me .the other was yellower than thigs
1 could not say certain.”  Caplain Mackenzie, who was examining him in chiak
then asked him if these were the papers shown him at the court of inquiry, whese
we understand he swore distinetly to the papers. The answer was: * I fhit
the paper shown me at the court of inguivy looked yellower : T tould not say fat
certain i they might be the same.” To us it appears evident, the boy expected
to be put 1o a severer ordeal than he had met before the court of inquiry, andy
pot knowing the paper in fact, was afraid of committing himself It will &
some proof of the manner in which this case has been sustained, if we add thed.
attempts were made in some of the journals to explain away this failure of
glish, to recognise the papers, by saying that the cabin of the North Carolomé
where the court of inquiry sat, was darker than the room in which the courp Wa8
then convened, and consequently that the paper looked yellower in the first, 4lis# -
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in the last. This silly reaseging seemed very satisfactory to certain minds.
y  A'be point for English to eswblish was whether the paper ke then saw, were the
» #ame he had seen Mr. Spencer show 1o Cromwell, when all the parties were i
| ke open air ! Nothing is clearer than that English could have recognised the
pepers, il he actually knew them. Besides, he distinctly admits he did not take
particular notice of the papers he saw Mr. Spencer show Crom well, and it follows
e could not identify them.

Tyson is much the most umportant witness, next o Wales, to snstain Captain
Mackenzie. He swears toa fuer, a rare thing in the case, which rests principally
en epinions ; and what is more, he swears to i, previvusly to the executions :
whereas, the evidence abont the handspikea, the knife, the Papers, and indeed twog
thirds of all that appears, is produced only after the brig has reached New York.
The substance of this testimony was, p. 165, that on the evening ol the 25th, he
overheard a conversation between M:Kinley and Wilson, the substance of which
might very well give Captain Mackenzie reason to infer they were connecied with
the mutiny, if mutiny there were, and justify him in arresting the men. The
ebjections are, that the men were arrested before the evidence was given, and that
the evidence may have been in consequence ol the arrests, instead of the arrests
being in consequence of the evidence ; and that this tesumany of Tyson's makes
M:Kinley say he preferred going in a slaver, to embarking in the enterprise which

i 8 supposed to be the mbtiny, M:Kinley being one of Mr. Bpencer’s lour cerrain
men.  If Captain Mackenzie believed Tyson, we think he was bound to suppose
the Greek paper, so far as it related to M:Kinley, a very unsafe document to hang
men on.  But M‘Kinley distinctly denies that the conversation took place as
fepresented, though he admits he and Wilson did eonverse together, for a few
minutes, near the place indicated, and on that might. It is then a fuestion of
veracity, and the characters of the witnesses become material.,

It has been stated to us that Sears and Anderson were the two wost truthfyl
witnesses who were examined among the crew. The former and Tyson testify
to what occurred in an interview between themselves and Cromwell and Small,
at the bitts, just after Mr. Spencer's arrest.  The testimony of Tyson, on the
this point, will be found at P 111. He swears distinetly that Cromwell told
him that the arrest wag for ¢ g supposed mutiny,” and then went on 1o tel] him
that * jt waz a plan ta kill the captain and officers, and take the vessel.' On a
tross-examination he adberes to these facts. Now Bears swears it was Smajl
who gave the answer, and not Cromwell, pp. 115, 116. This rajses g great
doubt of the aceuracy of Tyson’s statement,  This doubt is increazed whed he
comes to be cross-ezamined about the affair of the converzation between M:Kin-
ley and Wilson, p. 112. Here he ‘says he was lying near a gun, when the two
approached and turned him over, and spoke to him, afier which thgy went on to
hold the conversation mentioned, within three feet of him. Now, he swears that
be had had a quarrel with Wilson, that M‘Kinley commenced the discourse by a
taution 10 Wilsoll on the subject of spies, then wrned him over, conyersed with
kam, and then went onwith the other conversation ! This is certainly very improbable,
Judging from Tysou's testimony we should think him an unsafe witness, He
Bys the dialogue took place about seven in the marning, when ir was not very

ight : before the moon had risen. This was on the night, or morning of the

'%th November. As the executions took place in latitude seventeen degrees

irty-four minutes, five days later, and the brig was standing west-northerly,
#he must have been in about twelve north latitude, where a degree of longitude
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measures but two or three statute miles less thatgon the equator. The sum
sequently, would have been up, before seven. In a word, the whole of gy,
young man's evidence strikes us as very questionable, so far as regards detaily
If true, bowever, it puts M*Kinley among the doubtfl, instead of among the ﬂ:'r:
i

Soyder was a witness for the defence.  Page 224, he swears: *“ Mr. Spenpgy
asked him [Cromwell], how he thought the brig would do for a slaver,” Capiain
Mackenzie: “ Did Mr. Spencer ask Cromwell how she would do for a ’I’H‘C?'Dra,
_pima'r:! 2" Anzwer: ¥ Yes, sir; for a slaver, or a pirate ; fe said hoth,"” Hers
Captain Mackenzie rested, and the judere advocate commenced 2 cross-examing.
tion. Question: * When did you first tell of this?’ Answer: ** At Commodors
Perry’s house.”  (Question : * Have you deserted from the Somers since hpr
arrival 7 Answer: © Yes, sir.” Question: ** Have you been punished for g
Answer:  No, sir, not yet; Tdo not know whether Mr. Spencer said slaver g
pirate ; T can’t recollect which ene; he said one, or the other.” This is the
character of a good deal of the evidence, we think.

Any one, in the least familiar with life, will know how to appreciate that sgn
of evidenca which d:—!p[‘ndﬂ on the t:onjei:mn:ﬂ, distrusts, I:IE:'II'HE}"E,, and s;gng, that
vulgar minds imagine, when they once begin to have their atiention called to any
particular object. It is notorious that things are then seen which never had
exiztence, or which obtain all their importance from th® imagination of the ob-
server,  'I'he most natoral and innocent acts are tortured into proofs of guilt, and
sayingz, looks, and gestures, are all interpreted in a way to suit the hotions and
preconceived opinions of the looker-on.  This is just as true of things past, as of
things present.  The desire to be of Importance in moments of excitement, to
know something, to have something to tell, i3 also inherent with the vulgar, and
geldom fuils to generate testimony.

One instance more of dizcrepant testimony must suffice, though we could far-
nish 2 hundred. In speaking of Wales, Captain Mackenzie says, p. 210, *“ I had a
trifling difficulty with him, not disereditable to his character, on the previous cruise
to Porto Hico.,” In reference to thiz difficulty, Mr. Heiskell was asked, p. 162:
“Was it of a delicate rature?'  Answer: ** Yes, =ir.”  Question : ** Did &t
concern Mr. Wales's character 2 Answer: “ After he had explained it, 1 should
think not.” Question: * When did he explain 1" Answer: “I do net
know—some time since, | helieve.,” Question: * Was it before the arrest?
Answer: @[ think Mr. Wales spoke of this matter before the arrest.”  Question:
 Shortly before the arrest ¥ Answer: “ I won’t pretend to fiz wpon a time”
At page 23, Wales himsell is asked: “ Did you have any difficulty with Com-
mander Mackenzie at Porto Rico, and what was it ¥  Answer: “1 had a difi-
i:l.ﬂl}r, bt degeline ﬁ'.'q).fﬂining w Ar p- 26, Gapt:ﬁn Mackenzie asks Wales'sl
this difficulty, which he himselfl callz ¢rififng, was not generally known in the beig,
evidently to leave the inference that on account of this wrifling difficulty Walee,
without any previous sounding, was supposed ready to unite in the murders, pirs-
cies, &e., contemplated by Mr. Spencer! In his report, p. 210, he say unequiv-
ocally : ** On that account, he was singled out, and tampered with." '

* Referring the reader generally o the testimony, as the most satisfactory mde
of ascertaining itz value, we will now proceed to a brief analysis of Captain Mg
kenzie's report, a3 it is connected with the facts that have been provedv®
iz to Captain Mackenzie's mind and motives that the world iz to look fit
splution of this unuwsual and sad occurrence, and the best clues wo
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both of these, are to be found in his own account of the events. The report
commences at p. 194, ree. It is dated Diecember 10th, or eighteen days after
the execution,

The first feature that strikes us in this report, is its positiveness on points about
which grave doubts exist, after every opportumity has heen given for inquiry. To
this may be added the habit of giving to mere wssumptions the foree of proof.
When Cromwell is arrested, Captain Mackenzic =ays, a1 p- 199, he was ques-
tioned as to @ secret conversation ke had iedd, T wianT REFORE, with Mr
Spencer, and he denied having bad the conversation, saying it was Small.
# Cromwell was the eaflest man on board, and =mall the shortest,” adds Cap-
tain Mackenzie. “ Cromwell was immediaely ironed, and Small thus Jrointed
ot by AN ASSOCIATE to increased suspicion, was also semt for, interrogated, and
ironed.

We confess this statement puzaled us.  On its face, one would suppose Crom-
well, the faflest man on board, bad been seen in seerel conversation with Mr.
Epnnr}.:!r. after the fafter’s arresfe—n circomsiance of grave import, beyond a ques-
tion, if unexplained. It made us distrust his innocence, more than anything elza.
As Mr. Spencer was jroned at evening quarters (before dark) on the 26th, and
Cromwell was arrested on the evening of the 27th Captain Mackenzic’s language
admits of no other construction.  There 10 wor o perrtiele of pronf of the faet,
and it would cerainly not have been overlooked in the testimony, conld 20 ma-
terial a circumstance be verilicd. We can not even find any proof that Cromwell
was questioned at all, when ironed s but thet he bad held a seeret conversation
with Mr. Spencer, the night before, is as wuch tizpraved as silence can prove a
neprative, in all the investigations that have since sueceeded.

Cromwell's answer, and all the circumstarces of the ease, might lead us to sup-
poze that he understood Captain Mackenzie to allude o the conversation between
small, Wales, &e., on the booma, if any such question were put to him.  On this
supposition, Cromwell's answer was perfeetly natural. Mr. Spencor’s areeat, and
its cause, were known to Cromwell, Mr. Gansevonrt baving communicated them to
him, in eommon with the other petty officers; 1t iz alwgether likely that Small
mentioned the ocourrence of bis having bad the conversation, for e had been
publicly questioned on the quarter-deck about it when Mr. Speneer wag ironed 3
and, it strikes us, Cromwell's reply was just what might have been expected.
Captain Mackenzie's account, as it stands, can harlly be troe, since no one alludes
to at aut ail, m the evidence.  Still, it has a most ominoes appearance in the report,
and we confess carried great weight with us, when we first read it.  The point is,
that Captain Mackenzie gives the department and the public, through his official
report, reason to believe that Croofwell had had 2 seeret conversation with Mr.,
Hpencer, after the lalter’s arrest, or on the night ol the 26th, when he does not even
attempt o prove any such thing in the subsequent investizations.  Cromwell's
pame is nowhere connected with any attempt 1o communicate with Mr. Spencer,
afier the laier's arrest.

Then, the manner in which Captain Ma:kenzie reasons, in this connexion, is
worthy of remark. ¢ Small, thus pointed oul MY AN ASSOCIATE to. increased sus-
picions,” &e. Here Cromwell's guilt i3 assumed, as an additional reason for
-arresting Bmall !

Onu the same page (199), the reader will God Caprain Mackenzie's extraordinary
reasoning on the subject of M:Kinley's having got Waltham flogged on the 29th,
16 which we bave alluded in connexion with the testimony of Mr. M. Perry. Wal-
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tham, a prisoner for an ordinary offence, had tolg M‘Kinley where three botiley
of wine could be found; * his object being, no doubs,” says Captain Mae

# tr furnish the means of excitement to the conspirators, 1o induce them to-rasg,
release Waltham, and get possession of the vessel. M‘Kinley was down oni the
programme as certain, and as stationed at the arm-chest, He reported Waliham
1o the first Heutenant, an extraordinary denunciation under the circumstances, proby.
bly occasioned by his desire to relieve himself from suspicion.”  Waltham vy
flogged for this new breach of discipline, and we confess, under all the peculian
ities of this very peculinr sort of reasoning, we are surprised M*Kinley escaped
the same punishment. This is one of the instances in which a conspirator ffie
from the extremes of sullenness, missing of musters, &c., o such a masterpiece
of duplicity, as to get a confederate flogged. . ;

Three bottles of wine would make but lile impression; we fancy, on twenty
sailors—Captain Mackenzie's minimum of the conspiracy, in the first place. Then,
a sufficient reason may be found in Waltham's wish to get a drink. The wim
was out of his reach, and M‘Kinley might have sufficient good-fellowship 1o re
member the man who had given him the information.  But the fact is not as st
ted. M‘Kinley swears (p. 178), that he told the wardroom-boy, Robbins, of Wal-
tham's proposzal; and, as Mr. Gansevoort confirms this account, we presume his
statement is true. This just relieves M‘Kinley from the extravagant suppositior
of Captain Mackenzie, while it removes any notion of a wish to conceal the delin-
quency of a fellow. In a word, the whaole transaction, as it eccurred, was of the
most natoral sort, and clears M¢Kinley from all just distrust, as much as such
transaction can. There was not the concealment natural to a conspirator—there
was not the officiousness of an assumed honesty. It was simply one wardroom-
boy telling another of the #icks of a third. In addition, Captain Mackenzie sees
the very finesse of villany in M‘Kinley's course, because his name was down on
he list of certain, instead of entertaining any doubts of the accuracy of the list, on
account of the natural behavior of the suszpected man. Asg for Waltham, he was
the last down of the nelens volens men, showing conelusively, if the Greek paper
shows anything, he was one of those who presented himself last to Mr. Spencer’s
mind, as being desirable wo retain even against his own will.

At p. 200, Captain Mackenzie says: ** Draring the night, sedifions words werg
heard through the vessel," &e., &ce.  If so, why have not these words been pmrali,
and why have not the offenders been punished # At p. 200, is this : ** Mr. Wales
detected Charles A, Wilson attempting to draw out a handspike from under the
launeh, with an cvident purpose of felling lim,” &e., &c. If so, it is to be mo-
gretted that Mr. Wales did not shoot the fellpw on the spot.  But, how stand the
faets? In the fist place, in bis evidenc efore the council, Wales does nm
allude to the subject at all. Under a cross-examination (p. 25), he admits that fe
was standing about midway the trunk, on the quarier-deck, while Wilzon was 8
the stern of the launch, forward of the mainmast, a distance from him of neasly &
quite thirty feet! The motive, consequently, was pure conjecture, and suchy i
fact, Wales admits it to be. - That it was conjecture on insufficient grounds,
probable from the circumstance that no corroborajing fact iz shown; no other e,
dence of an intention to rise at that particular instant is seen; that leson-r::ﬁ
have been shot by either of the armed officers, one forward, one aft; that he
hardly bope to have walked aft these thirty feet, carrying the handspike, and 'ese
cape detection; and that he was seen, even before he got it out of the launch 48
for the Jame excuse of Wilson, why is it not given, that we may judge of is3A8
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"ionocent man, who is met with a cocked pistol, and a threat of having his brains
blown out, for handling a handspike on board ship, may be excused for a litle
incoherency.  When there is so much incoherency, and so many mistakes made,
after the events, with every motive for precision and accuracy, it is fair to suspect
some confusion in the orders given at the time.

On the same page (200), Captain Mackenzie alludes to the missing of theit
musters, by two or three of the men, in the following words, and as a strong evi-
dence ol an intention to rise: * That they should have been asleep at all, that
might, was not likely," he says. Here he assumes guilt to prove guilt! * That
they should have mizsed their nfuster on that partieular occasion, having never
done go before, otherwise thgl intentionally, was impossible.” 'This is valusble,
as giving us an insight into Captain Mackenzie’s views of the possibilities. All
this obtains its true character when we read the explanation of MKinley (p. 177),
one of those implicated. This young man says he and M‘Kee turned in and out

. together, and that they relied on each other for calls; that M:Kee did not call him
that morning, in consequence of being oblized by the officers to lie down on deck,
where he fell asleep. This is certainly not only poesible, but it is highly probabie,
as the precize moments of changing the watches were those most apprehended,
and the officers may very well have thought it best to keep one watch close until
the other was up. But, Captain Mackenzie's reasoning on the subject is the most
extragrdinary of all. “There was probably an agreement 0 meet, around the

' officer of the deck, and commit some violence,” he says. Theze men who con-
IEIHP[EHEEI 'l-'ilJIEI'ICE', would first draw suspiﬂ.iurj and Punjshment down on 1hgm—
selves, in order to accomplish their ends.  Afier the revelations these men, if con-
cerned in the plot as described, must have suspected @ be made, did they sup-
pose any officer in his senses would call up half-a-dozen delinquents at a time,
expressly to give them this advantage over him ¥ As nothing of the sort was at-
tempted, it is reasonable to suppose nothing was meditated.  As for the general
impossibilicy of mwen's missing their muster at that time, we think the fact of pis-
tols being pointed at the men, in one instance fired, the arrests, the ordering and
counterordering, and all the disorganization attendant on such a course, were just
the measures to produce uncertainty, indecision, and the very evils of which there
was complaiot.  Others missed their musters, who were not suspected !

At p. 201, the reader will see Captain Mackenzie considered his own letter 1o
the officers, as referring to them the question of life and death ol ** three of their fel-
low-creatures.” This is conclosive as to the erpectation with which that refer-
ence wis made.

On the same page, Captain Mrimzia adds: “ Wilson having failed in his
auempt to get up an outbreak in the night,” &c., &c. Here Wilson’s guilt is qui-
etly assumed, and yet we are astounded with the fact that no attempt has been
made o punish the man. No evidence of any such awempt is given, unless
Wales’s improbable story of the handspike be taken as such, and that occurred in
the morning. On the same page, speaking of Wilson’s knife or dagger, he says
3t was * short, and gradoally spreading in breadth ; sharp on both sides ; i was

 of no use for any homest purpose ; it was only fit to kill,” &e., &c. Mr. Heiskell, the

rser, admits he purchased this dagger for M'Kinley, p. 160, who confirms the

' fact, p. 176. It is to be presumed, this gentleman fancied it might be differently

- employed. Captain Mackenzie says, p. 198, Mr. Spencer's eyes cast ** strange

- and stealthy glances” to the mast-head, when the royal-mast was carried away.
Mr. Hays, p. 213, on the same subject: * His eyes were constantly fized aloft.”

| 41
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Spegking of M'K.i_n]e}r. p- 201, Captain Mackenzie saya: “He is, in fact,
the individual who, if the mutiny had been successful, would bave made way
with all his competitors, and risen to command.” 'This man is now at large,
after baving remained weeks in irons by Captain Mackenzie’s orders!

At p. 202, he says: © Those who (though wxowN fo be very puilty ) were
tonzidered to be the least dangerous, were ealled out and interrogated,” &e., &e,
Now, this statement is true or untroe.  If true, why has not Captain Mackenzie
done his duty, and preferred charges against wretches KNOWN TO BE VERY
GUILTY ; il untrue, what is the value of his report?

It strikez us Captain Mackenzie is not quite as ingenuous ag he lays claim to
be, when he says, p. 202, alier receiting the report the officers recnmme-ndihg
the execution : * I at once CONCURRED in the justice of this opinion.” Any one, whe
looks at his own statement, p. 201, where he speaks of his unwillingness o let the
younger officers give opinions affecng the lives of “three fellow-creaturez 3" his
letter, in whick ke does not speak at all of the necessity of hanging the prisoners,.
and the answer of the nfficers, must be satisfied there is a sous entendu about this
affair, which renders the profession of thiz gentleman’s prompt * concurrence” a
Little SUPErCrogatory.

But his report seles this point.  In it, he says distinetly, that ke made out the
station-bill for the execution, the night previously to the duy on whick he received the
opinion of the officers—p. 203.  Then be speaks, p. 202, of two other prisoners,
1o whose cases *the attention of the officers had been invited.” DBy whom?
Not in hiz publizhed leter, which was written by his own admission, before any
more arrests had been made. 'This proves there were communications with the
council that were not c}{'ﬁmd.

Perhaps the most exvanydinary part of this very extraordinary report is Capt.
Mackenzie's account of his proceedings, after Mr Bpencer had solemnly asserted
Cromwell’s innocence, himself so near death. It is at pp. 203, 204. He told
Mr. Gansevoort to consult the petty officers. Nbw he had the depositions of
these petty officers in his possession, and we find it difficult to believe that any
man of sense can attach the least importance to them as evidence, those of Wales
and Tyson excepted. Captain Mackenzie then returns to Mr. Spencer, and in-
stead of questioning Arm abdut Cromwell, instead of asking an explanation of
their intimacy, of anything, indeed, that had been alleged against the boatswain's
mate, he tries to stic up the devil within him, by drawing a picture of what Crom-
well would have done with him, excited a curiesity in this vnhappy youth to know
what the erew had said about huo, and rs?Peg.tcd the npininn of one of the petip
officers about the (ool and the knave on the #®o arm-chesta.  The termination of
this scene, is thus given by Capuein Mackenzie bimsell: * This efectuallp
aroused him ; his cowntenance gasuemed o demoniacel erpression; HE salD Ne
MoRE amovT THE NwocExcE oF CromweLL.” Then lollows some of Capte
Mackenzie's logicnl inductions.  Here are his words :(— él

« e might, perhaps, have wished 1o save him in fulfilment of some mutual:
mth.h He more probulbly hoped he might yet get possession of the vessel ﬂﬂﬂi1
carry out the scheme of murder and outrage matured between them.” 'This, ben
it remembered, is said of a man ironed, hand and feet. It was on Cromwelly
that he had APPARENTLY THUSTED in FULFILMENT OF SOME AGREE
FOR A RESCUE, and eloquently pleaded to Lieutenant Gansevoort, when Croms
well was ironed, for his release, as altogether ignorant of his designs and iﬂiﬁ
eent.' Now, had thiz been true, of what uze could such an agreement be Wi
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aman in Cromwells situation? The reazoning speaks for itsell. As for the
dccuracy of the statement about the eloquens pleading, it is certainly not sustained
by Mr. Gansevoort’s testimony, which has nothing of the superlative about it
Although he had seen his commander’s slatement, here are Ais words on the sub-
ject (p- 32}: “That evening Cromwell and Small were confined. Mr. Spen-
cer sent for me and asked if Cromwell was confined about any connexion that he
might have with him. T told him he was. He said he was innocent; he did
not think Cromwell would join him, unless there was money on board, or words
to that effect. It was my impression that he was very anxious to have him re-
leased.”  Now, certainly, Mr."Gansevoort is nowhere an unwilling witness, and
is itprobable, had My, Spenger zaid more than has been here stated, that it wonld
have been suppressed ¥ The opinion thrown in at the close of his evidence must
pass for what it is, the opinion of a man, who, by his own showing, was looking
out to discover the gwilt of the parties whq‘%ﬂ'l was intended to execute.

The exaggeration of feeling and morality that prevailed in the brig, is apparent
throughout the report and the evidence, we think, and it may have the effect of
mystilying certain persong who are unacquainted with ships and sailors,  OF this
character, is the story told by Collins to the boys, at Captain Mackenzie's insti-
gation, after the execution, concerning the money in the India-man, p- 207,
This man Collins had told a story of having been in a ship, in which there was
a box of doubloons, and of his not letting the fact be known until the vesse] got
in. Upon this Cromwell langhed, and said “had the case been his he would
have run away with the box.” The puerility of all this might excite a smile, did
it not, like s0 many other points in this melancholy gifair, suggest the thought

r#; hanging a man, or ne
better moral presented to enforce, through the example of his execution, than
what was to be gained by such a story a2 this. We are of opinion had Collins
told his story of the doubloons to one hundred sailors, quite fifly would have
made some such idle remark a4 this auributed to Cromwell. On shore, even, it

- would have been made by thousands who would not dreamvol’ performing what

they said. '

Wa have limits for only one more of Captain Mackenzie’s decided assumptions.
Speaking of Cromwell, p. 208, he says: “ Hg owsy could answer to the de-
seription of the individual alluded to by Mr. Spencer, as hdting been already in
the business ' Those who have not had as much occasion to analyze the accu-
tacy of Captain Mackenzie’s references and quotations az have fallen to our
share, may be surprised at the boldness of this statement, when they come ta logk
into the fact. Mr. Spencer made bis revelation on this point to Wales, whose
statement, of course, is all Captain Mackenzie’s authority for what he says,
Wales says : “The brig was to proceed to Cape St. dntonio, or the Lile of Pines,
one of these places, end THERE TARE on BOARD, one who was fumilier with
their INTENDED BUSINESS," &e., &ee—p. 155. Now Cromwell COULD NoT
EE the man, for he could not BY PosstBILITY, * anawer to the deseription.” ~ And
yet Captain Mackenzie, with Wales's deposition on the subject at hiscommand, pogrd
‘BOT HESITATE TO ASSERT THE CONTRARY, in order to make out his case,

. We could greatly extend this analysis of Captain Mackenzie's report, but
ough has | said 1o put the reader strictly on EI! guard, ’

:We ea that the world will never know the literal meritz of this extraor-
inary tran n. The testimony comes to us through such chaonels as 1o
se 8 doubtof its accuracy, if not of its motive ; and there is, and probably
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ever will be, something of mystery connected with many of its details. That (e
officers of the brig viewed one side of the case too intently, to give due wei

to the other, we fancy few dispassionate men will now deny. This may hays
been natural to the inexperience and moral dependency of most of them, and g
somuch excusable ; but taking their commander's own mode of regarding the
facts, a3 it i3 exhibited in his own report, he will probably be judred, hereafter,
by a severer standard.  We can not but think he has not made out a justifieation
of the necessity, and that he has signally #ailed in establishing the guilt of Croms
well.  We are far from being satisfied with the pemainder of the case, but opr
reasoning has been based on the supposition thaf sot only is Wales’s statement
true, but thar Mr. Spencer actually intended all thatjs imputed 1o him. .

Our theory on the subject of the state of the crew, is very simple.  We believa
that the people got together in knots, as described, to converse about the sight
of Mr. Spencer in irons, on the q r-deck. Then succeeded the revelations
and rumors, conjectures, criticisms, anil some surliness, perhaps, asa consequencs,
It is not to be suppuaed that the quarter-deck and petty officers monopolized all
the gossiping. T'he pistol, with menaces, followed, md a species of disorganis
zation of the crew came next. We do not think the last amounted to much, or
was very widely spread, and, as applied to the majority, it may have been more
owing to uncertainty than even to discontent. Mr. Gansevoort admits, p- 37, he
told the crew they might get their * brains blown out before they were aware of
it." :

In this state of things, Captain Mackenzie conceived the idea ol executing his
three prisoners. It was wlked abour, and several of the older officers agreed it
would be necessary, if mof prisoncrs were made.—See record, p. 49, On the mor-
ning of the duoy when the eouncil convened, AND AFTER THE LETTER CONVENING
IT WaAS WERITTEN, FOUR MORE PRISONERS WERE MADE. 'These were' soma
of the men who have sinee been suffered to go unprosecated. The council was
evidently apprized of the nccessity, and of the mode contemplated 1o meet it, and,
in this {rame of ming, it proceeded 1o make its inguiries, without riving the ses
cused a hearing.  Pending the sitting, Mr. Gansevoort had one, or more inter-
views with Mr. Spencer, with the avowed object of getting further evidence,
through the young man’s unsuspecting conversation, oF H1s cuiLt. This isa
startling fact, hut %csls on Mr. Gansevoort’s own testimony, p- 45. The
want of art that is manifested in letting such a circumstance be known, may s
ply prove sincerity of purpose ; but what man who confessedly commenced-an
inquiry with such an objeet, ever failed of seeing something to corroborate s
previous opinions?  Something of the same sort is stated, p. 47, in order to gom
admissions from Small that might implicate Cromwell.  In a word, want of hetd
has been the predominating weakness, according to our views, throughout an
affair that is destined 1o make a dark page in the history of the country, amd
which leaves a blot on its system of jurisprudence. '

Asfor the proceedings of the council, were it not for the fearful COnSequencel
they could meet with I'L{Ilhing but pity and contempt, from every legal mind pa
earth, Take away Wales's statement, and that would oblige the officers to regard
the Greek paper as the measure of the danger, there is scarcely anything to sts-
tain them but the lowest gossip, and opinions founded on such gossig Tyson's
deposition may perbaps be entitled to some little attention. The ‘* of .
of these gossiping opinions were known, too, as is seen, for instan the
ments of Mr. Gansevoort before the Court of Inquiry, where some of the:

»
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officers speak of knives and other things which they suspected to be stowed
away, and which an examination showed were not so stowed away. Then there
is the statement of King, who swears confidently to a very particular order con-
cerninj the main-royal-brace, when everybody else, including the officer who gave
the order, mives a very different account of the mauer, . This is the most impor-
tant of the witnesses among the petty officers.  Another of these witnesses BaYys:
—*I don't think the vessel is safe with these prizoners on board ; ithis is my de-

v liberate opinion, rroM wiat I'vE HEAwD King, THE cUNNER's MATE BAY ;
that is, that lié had Heanp the boys suy there were spies about.””  Take Dickin-
son's answer, pp. 143, 149, egocerning the construction he put on Cromwell’s
threats, uniil after the arrest, when he admits he viewed them differendy, as a
specimen how men of this stamp regard facts.

The looks and signs were fquite natural, sz the circumstance: are related,
though probably like everything else they, have been seen through a distort-
ed medium. Mr. Spencer was liked amw the crew ; an officer who pursued
his course could not fail 1o be, for a time at least, and that those who pitied him,
felt for him, fancied him dl-treated perhaps, should look at him and manifest sym-
pathy, is qguite in the nature of things. ] )

Nerdo we eonceive itat all necessary, admitting Mr. Bpencer seriously intended
all that Wales has allaged, to suppose any material portion of the crew concerned

- inthe wffair. It is admited by Captain Mackenzie’s witnesses, his own nephew
* among othérs, that names dre down as doubtly ly while they think the parties, in
one inetance quile, in another substantially, innocent.  Ttwould be a just inference
| to believe that feelers were thrown out, and that the approaches at first would he
J gradually made. 1t is asking 100 much to wish ue ta.think the knowledge of the
mutiny could have been much extended, with the certainty, after an examina-
tion under oath, of every soul in the brig, ten thenin prison excepted, that no
one could let the fact be known, Al experience shows that state's evidence is
ssldom wanting, in an affair in which many are unplicated.  One fact, too, in re-
lation to the testimony of Wales, must be kept constantly in mind. By hiz own
statement, Mr. Speacer commenced his revelations by inquiring if he (Wales)
would be afraid to kill a man——if he would hesitate about taking human life, say-
tng he did not doubt his comrage, and consequently applying the question to his
i neiples.  Now, after such a beginning, Wales invokes *umu of God to pro-
~test he would keep the secret that was to follow. A
A portion of the accomphnying record is given to an investigation of the fact
. whether Mr. Spencer dictated a letter to his friends, which letter, if ever dictated,
‘e it iz understood has never been received. Mr. 0. FH. Perry, the young gentle-
. man who carried the official account to Washington, is stated to have said, whila
i atthe sedt of government, that sueh a letter was writen. Captain Mackenzie offered
. his own affidavit 10 show that no such letter was written, and the court admitted
-~ this affidavit to record, thongh not as proof. It will be found at p- 192, together
. with a copy of the notes taken by Captain Mackenzie, according to his statement,
- and which notes, he would give us to infer, had been mistaken for a letter.
. We shall not affirm that Cuptain Mackenzie did wrilg any letter of the sort
. tupposed, though several of the witnesses appear to have imbibed this notion.
sWe shall give some of the most prominent points connected with this branch of
sthe subj d leave the reader 1o draw his own inferences. .
s At p. { record, will be found the commencement of Captain Mackenzie's
“®eport of what pessed, in private, between himself and My, Spencer, after the for-

L}
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mer's announcement of the latter's approaching execution. It terminates ag g,
205. New this report containg no statement that Mr. Spencer picTaTeD any-
thing to Captain Mackenzie, which was to be written as the dying declarations of
the young man. It contains no other than this incidental adinission that anythin
indeed, was then written by Captain Mackenzie, without a word explaining why
and for what purpese it had been written, viz.: ‘He [Mr. Bpencer] read over
what had been written down: I had stated hurriedly v the third person, ¢ Hp
excused himself by saying that he had entertained the same idess in the Johp
Adams and Potomae.” He asked that that might be corrected: ‘1 did not
offer it as an excuse, I only stated it as a fact 's Mgge than an howr had now
elapsed during the continuanee of this scene,” §r., p. 205. At page 172, the reader
will find a remarkable portion of the record. The judge advocate had been ex.
amining Mr. O. H. Perry on the subject of the letter supposed to have been written
by Mr. Spencer to his friends, by megns of a dictation to Captain Mackenzie. It
iz important to remember this fact; as it gives more weight to Captain Mackenzie's
subsequent admissions.  In the record of the dialogue that passed in consequence
of Captain Mackenzie’s interrupting the judge advocatey it will be seen that Cap-
tain Mackenzie was distinetly asked if Mr. Spencer *did dictate to you [him,
Captain Mackenzie] what to write?’ “Yes, he did,” Captain Mackenzie an- .
swered, * the substance of it is in my report—my official report.” This admission
was subsequently made in a formal manner, and embodied in the record. It must
consequently be taken as proved. Usually a “ dictation” of the thoughts and
messages of an individual take the form of the first person singular. It is very
remarkable if these « dictations™ of Mr. Bpencer did not, as a whole, follow this
general rule, that Captain Mackenzie should have said, as he does in the forege-
ing quotation, from p. 205, * I had stated hurriedly 1x TuE THRD PERSON,” &e.,
&c. The words v THE THIRD PERSON" are perfect surplusage, useless and
without meaning, unless the remainder of the document, letter, or memorandum,
were in the first person. It is not easy to see why Captain Mackenzie should havs
nsed them at all, unless on this account.  Now the memorandum which Captain
Mackenzie swears, p. 192, was all he wrote on the occasion meant, 1s writien princi-
pally in the third person, so far as Mr. Spencer is concerned. But one expression,
mdeed, in that part of it which Captain Mackenzie swears was written before the
exeeution, iz in the (gst perzon, and that is the very last sentence. It is in these
worde: *“ 1 am afraid this will injure my father.” L

Again: Any one can compare the report with the memorandum. The part
of the former that tallies with the commencement of the memorandum, will be
found at the bottom of the first column, p. 204. The first discrepancy is impar |
tant.  In the repore Captain Mackenzie makes this young man say : I deserve
death for this and many other crimes. There are few crimes that 1 havesot
committed.” The memorandum says, © deserved death for this, and other stns.”
We presume Captain Mackenzie need not be told that erime is not necessarily
sin. 'This looseness awakens distrust. The distinetion is.very importent, cone
sidering the words as a confession, under all the cirgumstances of this extraordinary
Case.

But the point to which we attach the most importance is the meagerness of
the memorandum, as compared with the time admitted by Captain Macken:
to have passed in this private interview, and the time sworn by, sgyeral . vil
nesses, seemingly to have been consumed in making them. Accoriling to thée
report itsell, an hour must have passed, most of which time Captain Mack
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was occupied in private with Mr. Spencer. The witnesszez agree in thinking the
period during which they thought the former busied in writing 1o Mr. Spencer’s

~ dictation about half an hour. The part of the memorandum which Captain

Mackenzie swears was written previously to the executions, is very brief. The
gquestion then arises, how was the remaining time occupied? Captain Mackenzie
accounts for a small portion of it, by what he has related in his report, and there
still remains, to =ay the least, we should think, quite half an hour, or more, of
private dialogue concerning which we have no explanation. If Mr. Spencer re-
ally © dictated,” where is the maiter dictated 9—or, il he merely conversed, what
did he say? Captain Matkenzie's whole report, and it contains hiz own remarks
as well as Mr. Spencer's, could all have been uttered in a very few minutes, and
the memorandum, so far as relates to this interview, is still more meager. We
have great difficulty in believing that any material portion of that which wﬁﬂd: as
to quantity at least, is reported, and if anything is suppressed, whatisit? We might

| add, that the memorandum se given, is a singular doeument to have been dictated
. and revised—Captain Mackenzie says Mr. Spencer read it—by an educated
. young man, as his dying message to his friends, or indeed for any other purpose.
. Mr. Spencer must have had difficulty in even understanding it.

Now two of the witnesses swear that Captain Mackenzie, inan address he made
to the crew, said that Mr. Spencer had been telling untruths just previously to
his death. M‘Keesays, p. 215: *He [Captain Mackenzie] read Mr. Spencer’s
letter ; he said he was satisfied that the youhg man had been lying to him for half
an hour before his death,’ &e. Green says, p. 218: “ I heard the commander
gay: * This young man died with a lie in his mouth; * T don't know that he
meant Mr. Spencer more than any one else.” Thewd can be no doubt, if the
words were used, Mr. Bpencer whs meant. If lies were told, where are they®
What were they ?

It will probably be said that M‘Kee and Green were two of Mr. Spencer’s

. comspirators, and are not to be believed. We apprehend that this is neither law,

nor reason. It will not do to sy that an officer can bring accusations against.a
portion of his crew that are never followed up by prosecutions, and affirm that
the accused are to be discredited in consequence.  On thissprineiple a commander
could never be convicted of any crime, since he had only tg put the witnesses he

| deared in irons, until his own frial was over, to obtain impiity. On paper, the

-

testimony of M'Kinley, M<Kee, and Green, appears quite a3 probable, to say the
least, as that of the witnosses for the defence ; better, we think, than most, and
guite as credible as the best. Then the fact is one not likely to be invented. '

But setting aside this obviously just claim of these witnesses to.stand as fairly

* before the community as others of theif~class and intelligence, let us see if their

tesiimony is altogether without suppott. Dr. Leecock was asked, p. 220: « Did
you hear any statement [from Captain Mackenzie], that Mr. Spencer had been

: telling the commander falsehoods before hie died 1" 1 think I did hear some such

ohservation as that” This is the evidence of an unwilling witness, we think, and
in its auhstance, it corrolforsted the statemenis of MiKee and Green. Well,
where are these falachoods? Not in this report, it iz to be presumed—not in the

. memorandum.  If omitted, then is the memorandum a defective record, and as

such to be regarded with distrust. It may be true it contains all Captain Mac-

Lenzie bt the guestion is if it fontained all that passed.

* One of ik parties to the dislogue is dead, and the other has the whole matter
i his own hands. That Captain Mackenzie is not infallible as autority is shown
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by the looseness of his statements, about the secret conversation between M:.
Spencer and Cromwell on the night of the 26th, that of * crime® for « sin," ang
other zimilar mistakes. But, giving this gentleman the fullest benefit of his own
explanations, we will reason a little in his own manner..

Mr. O. H. Perry believed what he said at Washington, and probably would ther
have sworn to it; and without a hearing Captain Mackenzie would have stood in
the awkward dilemma of being convicted of having suppressed a letier from one
of the persons executed, a letter written by himsell, and through his own agency !
Cromwell might have cleared up every one of the eircumsiances that made aguinat
him, in the minds of the officers, had he o been heard. It is not only
sible, but probable, that the cases of the other two, would, 1o say the least, haye
been colored differently from what they now are, had the same oppoFunity been
extended to them. If Mr. 0. H. Perry, too, were mistaken in this fact, he may
be mistaken in others, and there being no reason for believing in any intentiong}
mistatement as connected with the affair of the letter, on the part of this young
gentleman, if he made this mistake, others, in all that relates to their opinions,
the signs, symptoms, and other omens, may have made other mistakes,

We know of persons, good judges of evidence too, experienced members of
the bar, who doubt of there having been any serious design of a mutiny on the
part of even Mr. Spencer. They think the whole the idle mystification of g
youth practising on Wales, and possibly on Small, and the accessories 1o have
been either invented, or imagined by the different witnesses. We have had ong
of these theories, and that from a perfectly disinterested quarter, laid before us,
and we have no hesitation in saying, that it is far more plausible than most of the
theory of the mutiny that has been given to the public by Capiain Mackenzie.
It assumes that Mr. Spencer was mystifying Wales, and that his Greek pa
was prepared for the purpose. There is certainly good reason for believing m
these papers, or one of them at least, was not in the neck-handkerchief at the
interview on the boows, as Mr. Tillotson testifies to seeing Mr. Spencer put such
a paper in his locker, where it was found next day. This occurred just about
the time Wales swears he and Me. Spencer got upon the booms. As respects
the value and identity QI these papers, this fact is material, since it shows the pa-
per was written up to the last moment, and renders it almost morally certain the boys
who pretend to have%seen the paper some time previously, could not have recoge
nised its face at least; and as for papers with geometrical figures on themy
board ship, it would be very unsale to assume there was but one !

The improbability of the story is urged against its truth. As Mr. Hpencer w
seen with a tumbler of brandy immediately before the interview on the hou;:
a portion of which Small drank, if not all, it has been thought that the whely
myslification was carried on under the influence of this liguor. We con-
fess, however, that the reasoning does not strike us as satisfactory. We think
the Greek paper too meager for mystification ; that, in such a case, it would have
been made more terrifie, and not so truthful. Its moderation i= in favor of its
genuineness, while we think there is proof that its owner made it as formidable as
he could, obzerving any respect for facts. We helieve, therefore, & plot existed in
the mind of this young man, quite likely with as much of imagination in it, as of real~
ity, but still a plot. We greatly doubt if an attempt would ever have been made to
carry it into exeeution.  The very fact that he iz said to have entertained a simi
lar plan on board a ship like the Potomae, throws a shade of distrust over the
seriousness of the design ; for the idea of converting a frigate of the largest class
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~ into a pirate, in the present state of the world, is so preposterous as alinost to defy
_ credulity. It is true the same arkument, though differing in degree, can be urged
*against the scheme with the Somers, for we do not remember to have heard of a
pirate, at large, on the open sea, and away [rom some particular coast, since the
general peace.  The South American tronbles converted a few quick privateers
into rovers, possibly. A cruising pirate is a thing almost unheard of in these later
times, and it is certain one conld not exist 2 twelvemonth without detection and
destruction. The piracies of which we occasionally read in the public prints,
are merely running away with vessels to rob, very different things from a regular
lawless corsair.  This is one of the affirmative reasons we have for believing
Cromwell was not in the plot at all, having too much sense. It is quite likely Mr.
Spencer ssonded him, he may even have had hopes of prevailing in the end, but
it is not easy to imagine he would have suceeeded.

We incline to the opinion that Mr. Spencer told the truth, when he said this
scheming on such projects, was a mania with him; & morbid state of feeling, of
which he found it difficult to get rid. It really seemns o us that a youth making
these admissions, expressing penitence, under nineteen years of age, and.who ad-
mitted the ties of family, might have been managed for four or five days without
hanging him !

Had the petty officers been armed, and put in two watches, to be stationed on
‘the quarter‘deck as guards over the prisoners, and a body to act in meeting an
outbreak, with an officer at their head, it is difficult to imagine that the Somers
could not have reached even St. Thomas.

But, the most inexplicable part of the conduct of Captain Mackenzie, is the
‘extraordinary manoer in which he kept aloof from all investigatibns into the ficts.
(A few words at the different arregis, the hour passed principally with Mr. Spencer,
and the annunciation of the executions, seem to have been the extent of his per-
sonal inquiries.  Why did he not demand the particulars of a plot of which the
existence was admitted? Or did Mr. Spencer give any particulars, and were
‘these the f[alsehoods he had been telling? Even Mr. Gansevoort seems to have
limited his inquiries of Small, to obtaining some coneession that might implicate
Cromwell. No close and general investigation took placg, thongh conversations
often occurred. The simple question, * Do you krow of any person concerned
‘in this affair V" was not put to Small, though a leading question was asked him,
and a very equivocal answer obtained, with the avowed intention of obtaining
proof against Cromwell! Then, why was Cromwell himself not questioned ¥
‘The proof—if it merit such a name—on which this man was banged was just
this: His general intimacy with Mr. Spencer, a circumstance that might have
proceeded from the desire of the latter fp sound him, without any guiltin the for-
mer, or Mr. Spencer may have had fhe same dread of Cromwell, as was enter-
tained aft; the affair of the mast, a violent absurdity in its inception, and which
is totally broken down in the cross-examination, and which never was anything
but 2 most improbable conjecture; the $15 given Cromwell ; certain language
and exhibitions of temper, that betray anything but a plot; and the opinions of
some of the petty officers that he was a desperate fellow! All the rest of the
evidence, such as it is, is ex post faeto. When it is remembered that the execu-
tions took place to quiet apprehension, because, as Captain Mackenzie himself ex-
presses it, p. 202, *“ The risks and wncertainty of the preceding night had deter-
mined me that another such should not be passed,” it is unaccountable that no
attempt was made to question Cromwell. He had not kept the gift of the money

42
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4 secret ; laid little restraint on his temper ; acted openly enou gh, or the witnesgeg
are foresworn, and yet no attempt, not even the smallest, was made to ask explan
nations, not a solitary question appears to have been put to him! It almost 3eems*
that there was a fear he might exoculpate himself.

As for Small, we think it evident he was of more feeble mind than common,
Liquor may have done thiz. But, weak or not, it was hardly necessary to hap
a man who felt as he is described to have felt, at the moment,of execution. We
think, even then, Captain Mackenzie might have felt certain that he was in come
mand of hia brig, and stayed his hand.

The great evils that are to result from the Somers affair, are the blot it wil]
leave on the jurisprudence of the eountry, the false principles to which it hag
given currency, its example in the way of discipline, and the abuses‘sf power g
which it may lead.

On the first of these heads we think it unnecessary to say much, When men are
banged with impunity, no trial having been had, to averta danger that was insep-
arably connected with the guilt of others, and these last<named guilty escape,
cven unprosecuted, alter being completely within the grasp of the law, it is impos-
sible for the character of the country to remain untarnished. Unless the guilt of
the men named were known, it was a crime to hang the others ; if Fmown, they
should be ponished. We can understand it will be contended that, the guilt of
the exeeuted being established, strong suspicions of the guilt of tht others, wi
be sufficient. We do not admit this reasoning. A case must be made om to
Justify these distrusts, and nothing short of knowledge, or what the officers had
proper reazon to believe knowledge of the guilt, is sufficient. This, we think,
entirely wanting, as the record will show. At most, it was only one man’s opin-
ions, justified by other men's opinions. Now ofiipion begets opinion, especially iy .
moments of excitement—in this case, the fact is actually sworn to—and po nan
13 safe when matters are pushed to extremes on such louse grounds,

As for discipline, a low and discreditable feeling induces many to think this
despotic exhibition of the power of the quarter-deck, will have the effect to sus-
tain it, And to strengthen authority.  Were the fact so, it would be authority un-
justly obtained, and ag such to be repudiated. DBut, it is not so. Discipline is
the result of the authority exercised, in the name of the state, by the few over the
many. Itz entire virtue exists in its legality, without which it can have no salu-
tary or permanent existence. It is true that dread may temporarily be struck ot
the breasts of a crew, by an execution, but, in the end, the principles connected
with the affair, the facts of the ease, the merits or demerits of the procedure,
all certain to be canvassed and understood, bringing the whole down to the stai-
dard of a severe necessity. The esagpce of all discipline in this country,
strictly legality. '

As respects example, the effect can only be injurious. Imagine it to have
been known on board the Somers when Mr. Spencer was arrested, that a scene
similar to that which subsequently oceurred on board the brig, had actually taken
plce in another vessel, would Cromwell, supposing him to hawe been the man
alleged and guilty, quietly have submitted to be ironed, with the prospect of being
hanged without even a hearing? Cases may oceur, in which stern nectsstly
shall justily an officer in going beyond the law, as it would justify Captain Mo
kenzie werd his case good, and in which the crew may feel it safest to '3
their lives at onee, rather than to yield the first advantage, pointing to this:
example for their justification. i
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- Atis the height of weakness to set up anything but an overruling necessity, as
‘the justification of Captain Mackenzie's course, it was sel-defence, it was crime,
or it wes a grave misunderstanding of his situation, of his duties, and of the dan-
v A= relates 1o dizcipline, in every point of view it must be pernicious. It
gmﬂ take years to eradicate the injurious influence it must have on the minds of
“the seamen of the country, Thousands, who are not disposed to think ill of Cap-
“ain Mackensie, think he was 100 precipitate in the ease of Cromwell at least, and
[ geamen must long have misgivings of their fate, when eircumatances throw dis-
.| trust on them, while they remember that gt least one American seaman, died pro-
testing Lis innocence, executed without a hearing, and without an overt act of
" mutiny.
. The effegt of such an instance of authority, on the minds of others, an author-
ity exercised without the forms of law, while there remains a doubt concerning
the zuilt of all the accused, or of the necesaity of the act, can not be an ything but
pemicious, so far as imitation s concernad. Restraint, in such cases; is for the
{ overbearing and vicious, not 46 the moderate and good.  Prudent men never
exceed the due limits of their power, while the indiserept, selfish, unjust, and
exagoerated, no smell portion of the human family, fall into this ervor sopner than
iato most others, '

It will be seen we have made an issue differing from that présented by the
Judge advocate.  This gentleman, if we rightly understand him, throws everything
6a the fucts of the case, while we believe the Justifiable view of the apparent facts,
after due inquiry made, is the controlling feature.  In one thing wepﬁﬁi—y caneur
with Mr. Norris. It was incumbent on Captain Mackenzie, admitting the danger
of & rescue to be established, to use every avsilable means to ascertain, not the
it merely, but the guilt or in cc of the men executed. This, in a case of
umstantial evidence, could not be done, without giving the party implicated a
bearing. In our view of the matter, the violation of jastice connected with 1 de-
parture from this sacred principle, is of more importance o the country, than the
preservation of a dozen brigs. It is striking at the root of all right, and setting
1 precedent, which, if sustained and followed, would destroy the soeial eompact,
' When we say « Justifiable view of the apparent facts,” We mean just inferences
deawn from sufficient evidenee 3 not guess-work, conjecture, or opinion and mis-
takes. We only differ from Mr. Norris in this= he makes the truth or falschood

of the real facts, the test, while we think: Captain Maekenzie entitled to the beg-
[ﬁt of any error by falling into wrong conclusions, by means of fulse testimony,
* but, which testimony he was Justified in ba]iewing true.  The distinction we make
can be shown in the case of the sentinel who shot a man under false notions of
(his duty.  The court decided that the séptinel was responsible for his mistales,
: This was clearly right ; but, had such se oflered to the seatinel as would Jusz-
| ifyy him in belicving that the man killed was bent on sinking the ship, for instanee,
| We conceive the sentinel would have hien acquitted, though still mistaken in the
‘lBets We conceive a sentinel eould be punished by military law, for not having
fone his duty, i certain siate of facts, as they presented themselves, though the
Kets actually tended to decéive him,  We say this with deference to the judge
Mdvocate, who probably is a mueh beter lawyer than we can lay any ¢laim to be,
nd who, 50 far as one can judge from the record, is a man of acye mind, and
ey avay disposed 1o do his duty. As for the point of law whigh made it
eumbent on Captain Mackenzie to give the prisoners a chance of being heard
Helore the council, we have said nothisg, because we think it bevond all contro-
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versy, and because it is so strongly presented in the record. This was the great
point in the case of Governor Wall

As we have intimated that, in our view, want of judgment, and a disposition 1
view oneside of a case so intengely as to forget it may have another, lie gt the
root of this matter, we will illustrate the power of discretion that Captain Mag-
kenzie possesses, by evidence drawn from facts that have been incidentally shown
in the course of these very proceedings. In doing this, we will present a point
connected with the falling off of the discipline of the brig, which haz weight with
us, and which we have specially reserved to be introduced in this connexion,

The Somers goes to sea with two more officers in her steerage than she wag
intended to carry, or could properly accommadate. She haz on boardn lieutenant,
a passed midshipman, acling as master, and six midshipmen, three of whom are
warranted, and three are acting. Two of these midshipmen, Messrs. Rodgers
and Thompson, had been in the navy five years and less than nine months, when
the execution oecurred ; one four years, and less than niné months ; and the thres
acting midshipmen about a year, thirteen months, §nd five monthd. The officera,
in the first place, are put in four watches, giving one of these watches 1o a young
gentleman, who had not been in the service five years. It is unusual, we believe,
to have the officers in more than three watches in small vessels, and mid:hipmn
less frequemly than those of higher rank. 1In order to give Mr. Hays a watch,
Mr. 0. H. Perry was ordered 10 do midshipman’s duty, and this with a crowded
steerage. The motive may possibly be reversed, and this arrangement made 1o
allow Mr. O. H. Perry 1o do midshipman’s duty. Now, we conceive Captain
Mackenzie had no legal right to make his clerk, though his nephew, act as o mid-
shipman, unless in a case of vacancy and necessity, and then only by rating him
as such. This fact alone may have led to diggatisfaction. The senﬁlli?&ness;ﬁ
men to rank is great, and they will sooner obey an indifferent captain than a clev®®
er lieutenant. This was erdinary service, and no extraordinary rules were ne-
cessary. It is shown, that Captain Mackenzie rebuked Mr. O. H. Perry, his
clerk, doing midshipman’s duty, witha crowded steerage, when the mast was car
ried away, for his carelessness, Had not Mr. O. H. Perry been set at duty thay
did not belong to his station, neither the carelessness nor the rebuke would have
occurred. The reason why Mr. Perry was thus employed, is obvious enough.
He bears a_distinguished name, a naval name, belongs to a naval family, and
doubtless wished 10 enter the navy regularly, and advance as others advance. A
recent law of Congress, however, prevented any appointment except to fill va~
cancies, and Mr. O. H. Perry goes to sea as his uncle’s clerk, taking his chances
of preferment. The name and family elaims of this young gentleman might
%ouaihl}- justily Congress in passing a a?nial act wadmit him to the service, but

aptain Mackenzie was bound to take the law as he found it As it was, he as-
sumed an authority, with no sufficient reason, that the secretary himsell was
prohibited from exercising. s

The Somershad a peculiar crew ; substantially one of apprentices. Of 120 stuls
on board, 96 were under age. Boys can not govern boys; the last notoriously
require the authgrity of men. On board a vessel-of-war, there are, or ought to
be, two prineipal officers in each watch; one of whom—the superior—usually
remains on the quarter-deck, and ihe other, on, or near, the forgpastie.
The first i¢ commanly a lieutenant, the last an old midshipman, a passedd mid=
ghipman, or, in very large vessels, frequently a young lieutenant, *

Of all sorts of crafis, one manned with apprentices most required steady aid
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‘ experienced officers. "The very equipment and officering of the Somers denote
ignorance and want of judgment. The vessel was unsuvited for such a crew,
which she could not conveniently berth. A lightly-sparred sloop-of-war would
have been far more appropriate, and the offigges ought, in particular, to have
been chosen for their steadiness, experience, and absence of exaggeration of char-
acter. How far Captain Mackenzie advised the arrangement under which the
Somers went to sea, it is out of our power to say; its responsibility, however,
rests with those who.ordered it. We conceive a worse one could not have been
made. Az respects the judgment with which the officers were employed in the
watches, Captain Mackenzie is the arbiter. By that arrangement, he put four youths,
the oldest of whom was not nineteen, and the three others renging from sixteen
to seventeen, in charge of his brig’s forecastle. Now, to us, there is nothing
surprising if a little carelessness and wilful conduct beeame apparent forward,

- with such boys in charge of boys. In ordet to effect this Captain Mackenzie
made his clerk do midshipman’s duty ! Cromwell, for instance, a seaman, a
navigator, iz made to serve under a boy ol sixteen, who had not the least legal
right to command him, and who, by hi= own showing, could not understand a
delicate order from the quarter-deck when given to him. We say no legal right

, 1o command, for authority can only be deputed in a prescribed form,snd this
form wi not observed. Captain Mackenzie was arbitrarily and unnecessarily
invading a positive provision of law, when he made his clerk act as a midshipman.
In all this, we see great want of judgment. By the very best distribution’ of his
officers, Captain Mackenzie would have had a badly-constituted authority for
such a erew ; but he selected the worst, transcending the law to do so. The sec-
retary of the navy can not give 2 letter of appointment until a vacancy oecur;

: ?un Captain Mackenzie, with family objects in view, assumes the right to depute
the authority and responsibility that such a letter would convey, to one nowise
empowered, in law, to receive it

Eel us follow up this evidence of a want of judgment. In his report, he rec-
ommends this clerk to fill the vacaney made by the death of the pfficer executed.
Not satisfied with this, he sends thia boy to Washington, with his original account
of the wansaction, as il purposely to thrust him into a situation to attract atten-
tion. In a case of this sort, it was clearly proper to send one who could answer
questions, and make all necessary explanations ; but Captai.n Mackenzie sends a
boy. We see the conzequence of this illjudged act, in the difficulty about the

~letter. Comment is unnecessary. The mildest construction that these facta
warrant, is a lamentable deficiency of judgment

Add to the foregoing, hiz whole report—his request to be continued in com-
mand of the Somers ; his recommendafi@n of his own witnesses to advancement
in their profession, previously to his own trial; his virtual adoption of the doe-
trine that an American man-ofswar is always to be sufficient for her own wants,
except w cascs wn which she can get whder other American gugs; hiz application
of even this principle, absurd, contradictory, and untenable as it is, to this
ticular case; whea the case involved no necessity for any contrary course, and, in

. &hort, sll his reasoning, most especially in reference to the progfs of the guilt of

* Cromwell, and we see no alternative but the darkest and most revoliing crime, or
ross Weficiengy of judgment. The last we suppose to be the true solution of

e difficulty, coupled with certain circumstances that we shall presently mention.

In examining this case, it must be remembered, that suech is the character of

Elhe mind that was called on to judge of the nature of the crisis that had occurred

3
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on board the Somers. If, on the one side, it be deemed fair to introduce teg;.
many of Cromwell's previonz bad character as evidence of guilt, it i3 certainly
fair, even though compelled 10 go beyond the record, to cite instanees of (he
character of the judgment that pwesided over a case, in which a large portion of
the defence is limited to opinions, appearances, conjectures, and inferences, We
do not, however, go beyond the record.

The cireomstances, coupled with error of judgment, which we think haye had
an influence on this sad tranzaction, are these.  Afier the arrest of Mr. Spencer,
it is evident from the testimony that Messrs, Mackenzie and Gansevoort began 1o
See an enemy m every bush. We do not wish to say that they were frightensg
in the abject sense, but, that their minds were in that condition in which (4
were most disposed to exaggerate. The affair of the mast occurred, angd we
conceive no stronger evidence can be given of the state of the minds of these twg
gentlemen, than the fact that they should imagine mutineers went aloft to plot;
with the certainty, too, of having some among them who wers not in their seerpt
It can be gleaned from the evidence that Mr. Gansevoort was in constant communi-
cation with some of the petty officers, who, by their own showing, were advisers of
the worst sort.  These men bath feared and disliked Cromwall, and the last spon
got to be a bugbear to the commander and his first lieutenant. Tt was digermined
to arrest him, And the preparations that were made for that purpose speak vol-
umes. The fact that a single man was met with a cocked pistol, as he descended
in the centre of a group of armed officers, betrays the exaggerated feeling which
prevailed. [t is, altogether, the most unofficer-like procedure we ever heard, or
read of, if we remember that not a single overt act of mutiny had occurred, Tt
is not sufficient Lo say, we thought the mast was carried away to seize the brig,
we thowzht the plotting aloft was to seize the brig ; no attempt had been made 1o
stize the brig, and the just conclusion from the facts is, that none was contem-
plated. In a word, nothing had occurred to induce this casting aside of the or-
dinary composure and dignity of acknowledged authority,

Then a pistobwent off. Small js arrested ; after which oceurred the rush aft,
when the mast-rope was manned. Mr. Gansevoort met the men with a cocked
pistol again, and was very near shooting Wilzen, Captain Mackenzie ran below
and gzot Ais pistols, and there was another SCRne.s

This last alarm proved 1o be unnecessary, but it had produced a scene. A
night, with its reflections, fallowed, and every one must see that the exhibitions
already made on the quarter-deck lefi the necessity of supposing a very serious
condition of things, to shield the commander and his lieutenant from severe
nautical criticism.  Let us suppose, for instance, that the matter had ended there ;
the prisoners had been brought in, and precisely the same results had followed,
35 respects the remainder of the crew, as have notoriously followed, and what
would have heen the gossip of the service 7 Right or wrong, and in some re-
spects we think they were right, though, in the main, very wrong, these gentlemen
would have been fortunate 10 ezcape downright ridicule,

Now, we are far from supposing that either of the gentlemen implicated, dis-
tinetly and eoolly admitted to himself the dilemma in which he was placed, bu
we can easily understand that men so situated would yield to the influence of’
such facts, in 8 measure unconsciously to themselves. Accordingly, thé® pexy
day, we find the mutiny assuming a character so grave, as to raise the question’
of life and death, in relation to the prizoners already made. It is true, this ques-

‘ . ] g i s
~tion was connected with the necessity of arresting more prisoners ; but more prisé
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; Oners were not arrested until it had been decided to call a council, and those thus
f arrested, have been set gt liberty since, without even a tria]! The reader must
| mot suppdse that anything material had occurred, hetween the time when Crom-
i well was arrested, on suspicton ; and that in which the officers began to discuss the
contingency of hanging him, to make his case any worse. It must always be
~ borne in mind, that much the greater portion of the testimony that has since ap-
- peared in this affair, was not i (he least alluded to, at the fime the question of
hanging was first raised.  This was on the 25th, and King’s absurd story ahont
the handspikes, Wales’s also, all that relates to the papers seen by the differen;
boys, and indeed a]| the testimony of the crew, such idle £ossip as passed between
the peity officers and M. Gansevoort excepted, was stil] in the womb of time.
Tt would seem. to be established by the testimony, that when the question of life and
death was first agitated, very leiele more evidence was in Captain Mackenziz's pos-
session, than ke had ar the moment of Cromwell's arrest.  We conceive that this
i eircumstance proves a good deal, and manifosts that some extraordinary causa
was influencing the partigs,

There is another faot, that deserves 1o be mentioned particularly : There is no
_evidence to show that Captain Mackenzie, in his OWn person, ever questioned
Cany of thase, whose opinions delivered through Mr, Gansevoort, had so much jn-
¥ fluence, #8 hen stagrered by Mr, Spencer's solemn assertions of Cromwell’s
innocence, he permitted Mr. Gansevoor to consult these peity officers, and gk
even their worthless opinions az sseang hand! If this does not argue a *fixed
idea,” it =eems 10 us to argue something even worse,

The manner in which Captain Mackenzie relates the arrest of Cromwell, in hig
official report, 00, to us carries an ajr of consciouzness, It is g failing of this
{ report that it is childishly minute, And, yet, Captain Mackenzie says not 1 word
: of Mr. Gansevoort's Presenting a cocked pisiol a Cromwell, &c., but gives this

account of the matter, P- 199: “ T met him at the foot of the Jacoh's ladder sye-

rounded by the officers, guided him aft on the quarter-deck, and caused him 1o

sit down," &c. Even the accidental explosion of the pistol that gent off in M,
; Gansevoort's hand is mentipned out of its place, and in these words, p, 209 :

“The single accidental px lozion that took place [after saying that the officers

carried their pistols ¢ cocked for Pnurs together'], was from a very delicate weapon,
- & repeating pistol, in the hand of the first lieutenant, when I was arresting Crom-
i well in‘the night”  Now this course is pursued in relation to these two events,
' by the man who is so graphically minute as to say, when describing the execy.
' tions, p. 207 : < Ay length Hmwning saluted me, and said, * Mr, Spencer says he

can not give the word,"” &e. Now Mr. Gansevoort, before the court of inguiry,
| mrdiﬂg}lu the Tribune’s report, and we presume such a fact would hardly he
invented, Bays:  Ag soon as he [Cromwell], came upon the Jacob’s ladder, |
. eocked my pistol and Ppointed it at him, and when he got on deck, I told him the
{ captain wished to see him.  When fie came to e captain he wes ordered 1o sit
Cdown,” e, » Here, then, these two gentlemen seem g contend for the henor of
. this exploit, in the first lace, certainly giving very difforent acconnts of the affuir,
and then it is worthy alP remark, that Mr. Gansevoort, who, if the Tribune's re-
Pport be true, volunteered ihis Statement, before the egart of inquiry, is silent about
his own g il the affair before the court martial.  Tlhe dizcrepancy is signifi-
nt, and throws a shade of discredit on either the report or the testimany of Mr.
ansevoort, while the conscigusness that is seen in all that relates to Cromwell’s

; est is we think manifest, o
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By referring to the depositions taken by the council of officers, it will be seen
that the witnesses sustain their opiniens by the necessity of guarding sp many
prisoners ; prisoners, of whom the majorily were put in irons, simultaneously with
the sitting of the council, and, of which majority, scarcely a shadow of evidenes
exists against one, while the whole four, alter weeks of confinement in port, have
since been lefl to go unprosecuted.

In this connexion it is important to ascertain the true character of the council ;
whether it were a body convened to guide, or to sustain the decision of the com.
mander. IF the Iast, distrust is thrown over all its proceedings. The circume
stance that the subject of the executions was discussed ae carly as the 25th, the
council meeting on the morning of the 30th, tells a great deal, composed as the
council was, of a lieutenant in the confidence of the commander, and who had
gone through the scenes of the arrest, and of the mast-rope with him, pari passu;
of a purser who had been in the navy less than sixteen months, and who proba-

_bly was then in his first vessel, a sea-service of some six or eight months ; an
assistant surgeon, nervous from ill-health; and four midshipmen, one passed, the
captain’s nephew ; another, whom he admils to be connected with him, and under
his especial care; and the two others very young gentlemen, though under no
particular circumstances to attract remark.  Now it strikes us, if this council . were
intended 1o guide, or to materially influence Captain Mackenzie's deesion, he
would have waited for that decision before he made up his own mind what was to
be done, and Aew it was 1o be done. That he did not, can be established by his
own showing.  The ambition of the author has let us into the secrets of the com-
mander, in more than one inztance. At p- 208, Captain Mackenzie tells us in
his report: **'T'he officers were stationed about the decks, accorpiNg To THE
WATCH-BILL | HAD MADE oUT THE NIGHT BEFORE, and the petty officers wera
similarly distributed, with orders to ¢t down whoever should let go the whipy
with even one hand, or fail to haul on it when ordered.” As the report of the
council was not made until about eleven of the day of the execution, this proves
unanswerably hgw far it influenced Captain Mackenzie's decision.

Chur own opinion, Jjudging from all the facts as they are exhibited inuhe testi-
mony, is that Captain Mackenzie exaggerated the danger, exactly as we think we
have shown he has exaggerated the facts, in a regort written a forinight after the
executions, :

We hope that one good effect, at least, will result from this affair? The
trial of cases like this, should at once be put exelusively, except im thoss
beyond the reach of the tribunals, into the hands of the civil conrts,
Military men are not qualified, as a rule, for such an investigation. This is
#hown by several questions in this very case, that were put by membegs of the
court. At p. 86, the question was asked whether Captain Mackenzie , qumd:
any * unmanly lear,” and whether the Somers wera ¢ in a state to sustin the
hionor of the American flag,” previously to the executions. It is not easy to ses
what either of these questions had 1o do with the issue. Men are nat to be bange
ed, in order to put ‘a vessel in a state to do homor to the American flag, unless
guilty, and there exists other necessity for taking their lives. There isno re
why an officer of & man-of-war should he puton a different footing, under a ch
of murder at sea, from a merchant-officer. Had the last been tried, and three of
his jury found him guilty he would not have been acquitted. On the other handy
nine might have hanged Captain Mackepzie.

Then few laymen understand, and feel the wise distinction betweea legab

. e
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and moral malice. Bl it was a distinetion that was very important in this case.
It is true the judge advocate pointed out all this, and pointed it out distinetly and
well, but he was so situated that it did not come from him with the same author-
ity it would have come from the bench. It is understood one more member of
the court voted for guilty of illegal punishment, for instance, than voted for
guilty of murder, and we take it for granted that this member drew a distinction
between legal and moral malice, that the law does not, and ought not to recog-
nise. Beyond a question, if Captain Mackenzie were guilty of Amy £rime, 45 con-
pected with the executions, he was guilty of murder. The malice prepense applies
only to the intent to kill, and as there can be no question when a man iz deliberately
hanged, that the intent was to take his life, il the killing were not justifiable, or
excusable, it could legally be nothing else.  Questions of maral guilt would
arise, in such a case, and the decision on that point would be very likely to be
in Captain Mackenzie's favor; but this would be solely a question for the ex-
ercise of the pardoning power.

To say that none but professional men could understand such a case, is idle.
The same reasoning would render a Jury of doctors necessary in all cases of poi-
soning, and a jury of shoemakers on all disputes about boots, T'he result of
this very case shows how professional men can differ, leaving the strong proba-
bility that professional prejudices had more 10 do with some of their votes, than
professional knowledge. There is another point connected with the organization
of this court that has never been publicly alluded to, we believe. Three gentle-
men were detailed for the court originally, who were subsequently excused. [t
has been stated that several of the officers originally selected, frankly said that
their opinions were adverse to Captain Mackenzie, having read the testimony be-
fore the court of inquiry, and asked to be excused. We never heard that this
was the case with either of the three géntlemen named in the first order, and
therefore venture no opinion as respects them ; but we know from the best authority,
it was the case as reapects one captain, who was not named in the first order, only
for this reason. This was all perfectly right ; but were there not gentlemen on
the court who had openly, and strongly, and warmly expressed their opinioos the
other way? Woas due care taken on this point? This is one of the evils which
result from the encroachments of the press, which will soon overshadow all that
is left of justice in the country, unless checked. The record of no court of in-
quiry ought to be published umil the case is finally disposed of, nor, as we think,
the evidence in any trial. Nothing is gained by it, but catering to a vicious taste,
or morbid ecuriosity, while much may be lost to the rightful administration of
ustice. :

: We have dwelt less on the evidence in this case, than we might otherwise have
done, did it not strike us as being so strongly characterized as generally to let its
true value be seen. The circumstances were such as imperiously to require in-
disputable affirmative evidence—se far as the human mind can judge of evidence
by the ordinary signs—both of the necessity of the execution, and of the guilt
of the parties executed ; and any one accustomed to analyze facts may judge for
himself, how far these conditions were fulilled. It is worthy ol remark that the
judge advocate, p. 223, after examining several of the boys, to show that they had
never detected any symptoms of an attempt at a rescue, or heard anything of the
mutiny, offered to mradpm any person the defence could name, as a witness for the

government, to establish the fact more than it had been done. This leaves
the just inference that the case of theid is complete, so far as it had evidence
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im reserve. It may be added that Anderson, mueh the nost respectable. of (hyy.
petty officers, and who was sent aloft immediately when the mast Went, testifpy
as loHows at p. 225, in reference to what was passing aloft, amd in reference to-
the mode of talking about the decks, afler the arrests, in answer to this questhon,
viz.: Question: *“Were those people op there tadking in their vsual tone 3
Answer: “In a low tone : the same as they and the rest of the crew ralled abewe
the decks } 1 sAW No ALTERATION IN THEIR TALK ABOWT THE DECKS," &,
It is necessary for the reader to understand that loud talking is oot allowed on the
deck of a man-of-war, even among the officers.  Anderson was then asked if he
could have heard what was said, and his answer was : “*Yes, sir.’  This is the
opinion of one who was in the confidence of the officers, and who had been d;-
rected 1o keep ar eye abert him.  This man saw no attempt to communicate
with the prisoners.  His aceount of Sects, so far as it goes, is entitled 1o respeet;

We liave 1aken a view of this affair thay will probably give satisfaction 1o those
who hold extreme opinions on neither side. We are quite conscious a case much
stronger than that we have presented, and one sustained by very plausible argu-
ments, and a respectable show of testimony, might be brought against Captain Mue-
kenzie aml several others in the Samers, while we do not think less than what we
have here shown ought, under any circumstances, to be adduced agamst sheir
courze ; big we liave preferred to keep within such limits as we think the faets
will wareant, in the fullest manner. We have had some occasions for umderstand-
ing the iind of Captain Mackenazie, and we aseribe more to its peculiarities, pec-
haps, than total strangers and severe Jjudges might be disposed to yield.

There is one marked point, however, on which we think Captain Mackenzie's
delence has failed signally, in a moral zenze at least, if not in a legal. He should
have been prepared 1o defend his course, by the facts as they offered at the time
of the execution. Iustead of "this, recolirse has been had, not only to testimony
about which he knew rothing, on the dst December, but to all sorts of charges,
imputations, and circumstances, that might be supposed to affect the character of
the men hamged, even though totally unconnected with the mutiny,  Cromwell
has been particularly marked out for this sort of attack, though the only charge of
this nature which could be put to the test of prool, altogether failed on inguiny.
It would also seem that Small was never in a slaver, the testimony of Mr. Hel
brook (p. 53), leaving this point almost beyond a doubt. One of the charges
against Emall, too, was that he had seid he once killed a mgzer” on the coass
of Africa.  With his dying breath be affirmed he had sever killed a man, leaving
the inference probable thal every light saying of the prisoners had been drageed
into the account against them, and that some had doubtless been invented. A
clear and justifiable case onght to maintain usell most strieily mﬁﬁle merits. 'Fhe
guilt of all the parties should have beendncomestable—ihe danger of a rescue bes
yond & question, and the necessity of taking this particular step so clear as to
silence eavilling.  Faers, not opiuions, should have been relied on, and facts of
s0 clear a character as to admit of no dispute. A vessel-of-war makes the apol+
ogy of doubt, distrust, and uncertainty, with & miserable grace, The argument,
of the danger 10 commerce, and of the ravages contemplated by the nrutineers,
though it figures so largely in the defence, is one of the poorest that could be of,
fered, being in truth a reflection on the understanding of the community. If the
legal conditions of a proper defence were fulfilled, it was unnecessary ; if not fuls
filled, the rcasoniog falls. of its own weight. A man who felt secors of hia Facis.
apd principles, ought o' disdain 10 uses : Captain Mackenzie, and no other many



OF THE NAVAL COURT MARTIAL. 239

bas 2 right to hang a fellow-creature, where a doubt exists of the Jjustice and ne-
cessufy of the measure, because ships wity be robbed at sea.  If there be no doubt,
the latter argument is supererogatory,

There iz one point in connexion with Mr. Spencer, to which we have already
alluded, but about which we have hesitated uttering the thoughts that suggest
themselves. Mr. Gansevoort acted throughout with a perfect intelligence with his
commander. This much the latter himself admits. Let the reader rerard the
facts.  On the 28(h, some of the officers begin to discuss the necessity of exe-
euting the three prisoners, should mare arrests occur. On the 29¢h, Mr. Spencer
broke down in spirits, passed the day in tears, expressed penitence, and a desire
to disburthen his mind. On the morning of the 30th, the letter was wrilten to the
council, and soon alier four more arrests were made—arrests of men who have
not even had charges brought against them. At p. 45, will be found the follow-
ing question and answer, between the Judge Advocate and Mr. Gansevoort :—

Q. “ Why, and on what day, did you 1ake Mr. Spencer the papers found in his
locker ¥°

A. * 1 am under the impression it was on the 30th; for the purpose of mis
PROVING MORE CLEARLY HIS UILT ; I took him the paper that he might trans-
fate it, so I could understand it ; MY OBIECT WAS TO OBTAIN FROM HIM AN AC-
KENOWLEDEMENT OF HIS GUILT.”

Not by a frank explanation—aot by telling him what was in progress, but, evi-
dently, to use o an oceasion like that which subsequently oceurred. Here was
this young mﬂh,’hlen, furnishing materials for his own condemnation, unconscious
ol the danger he ran. A youth of nineteen, ironed hands and feet, destroying
himself in the confidence of penitence, while his adinissions wera borne away Lo a
secret conelave, that only waited for testimony 1o pronounce its doom, and to ob-
tain the * coNCURRENCE” of 2 commander who had drawn up the programme of
‘the executions, hours before that doom was rendered ! We only hope that thosa
who boast of American justice, and who delight to put it in brilliant contrast
with that of other lands, will sometimes reeal] these facts, in connexion with the
cesult of this trial.

It strikes us, nothing but such an admission was wanting to complete the fea-
tures of a caze in which men were sent to the gallows, with no ohstacle to pre-
vent, without giving them a hearing! The application to Small, touching Crom-
well's guilt, was much of the same character as to design, though less offensive to
fair-dealing, while the testimony was infinitely Jess conelusive.

I an act like this can be justified at all, it is only by the extremest jeopardy.
It certainly can,mot by a case of danger that is proved by means of queries, con-
Jeetures, opiniohs, and inferences, that sybsequent investigations have falsified in
a hundred ways; and which needs et pilffacts evidence to render it in the least
plausibile. i

We owe it to ourselves to say, that the record has reached us se irregu-
larly, while the publishers pressed so fast for copy, as to render gur examin-
ation of this mutiny less compact and lucid than we could wish. The case
was not wholly before us when we Began to write, and we confess that the
testimony, as it has become more fully developed, has wrought some modifica-
tions of our views, which will possibly be apparent to the reader. As the chanres
have been adverse to the case-of Captain Mackenzie, however, we have not
thought them of sufficient importance.w rewrite the earlier portion of our ar-
ticle. As an instance of what we-mbfgadake the affair of the mast. All the
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evidence in the record that refers particularly te this transaction did not reach us
until the remarks in the commencement of this article were forwarded to the pub-
lishers. Those remarks were founded on well-established general truths, and wa
have =zeen no sufficient maotive for cancelling them ; but the particular facty
that appear on the cross-examinations, give a color to the affair that goes be-
yond our general reasoning ; which, however just we may conceive it to be {n
ngelf, and hewever applicable to what we conceive it was the duty of Captain
Mackenzie, o see :mclP infer, iz not s broad as this evidence will sustain, The
following statement will justify our assertion. Mr. O. H. Perry admits, p. 173,
in reference to the reproof he received from the commande r, on the subject of
the mast, *“[ said [that is told Captain Mackenzie], I think, T understood the
order to have been To mavL on the brace.” It is true he swears, on the same
page: * The order as | understood it was ¢ 4 sMALL PULL on the weather main-
royal-brace.” 1 passed THAT order.”” But this last explanation is given only 1g
the court; to Captain Mackenzie at the time, Mr. O. H. Perry gives reason 19
think he ** understood” the order to have been to * HAUL” on the brace : leavin
the fair inferance he passed that order, and that Small acted under a precise
command to do exactly what is imputed to him. Notwithstanding this statement
of Mr. O. H. Perry, Captain Mackenzie in his report, and in all his subsequent
proceedings, gives the world reason to believe that the mast was carried away by
design—conirary to orders, in effect! We can see but one possible explanation
of this course of Captain Mackenzie’s (we mean short of imputing crime and malice
to him), and that is by supposing subsequent explanations with Mr. O, H. Perry,
had let him into the secret of the real facts, and that he knew Mr. O. H. Pe
did not understand the order, as he had told him at the time, he did. Mr. Hays,
however, testifies, p. 211, that he had heard Mr. 0. H. Ferry say, as recently as
after the arrival in port, ** that he understood the order to be to HavL on the
weather main-royal-brace.”” 1f so, it'is improbable he told his uncle a diferent
story. The men were hanged at sea, and so far as they were concerned, it is
probable Mr. Perry’s first statemnent remained uncontradicted. At all events, it
was incumbent on Captain Mackenzie 1o explain this affair. FEven giving him
the benefit of subsequent explanations with this young gentleman, the eontradie-
tions in Mr. Perry’s account, should have thrown great distrust on his statements.
We could wish to treat the expedients of a mere boy, who was probably alarmed
al what had occurred under his orders, with dus lenity, but this does not touch
the point as respects Captain Mackenzie ; who owed it to himsell to explain why
he put such a construction on the conduct of Small, when he had so much resson
for believing the man merely obeyed a positive order. Then Mr. Perry says he
really passed the order for “ a small gull” on the brace, when, in truth, ne such
order hid been given to be passed. Thie last fact must also have been known o
Captain Mackenzie, a8 Mr. Hays swears his own order was only a repetition ol one
received [rom the commander, p- 211,

All this Captain Mackenzie must have known of himself] or seen by the evi-
dence before the court, and yet he allows language like this to be incorporated in
Mr. Griffin’s defence of himself, viz.: * The carrying awgy of the main-top-gal-
lant-mast, by the sudden and violent jerk of the weathet-royal-brace by Small,
who bad just left the gide of Cromwell, EvinEnTLY BY vesioN,’” &o., &eo B
may be well to add here, there is no evidence to show that Cromwell was neaf
Small, on this occasion, except that of King, who swears in detail, 1o a positive,
and somewhat complicated order from afi, which the officer aft [Mr. Hays] swears
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Jr- as positively he did not give.. Two boys also ewedr Cromwell waz not there: one

saying he saw him, at the time, in, another place.  But the point here, is 1o rec-
oncile Captain Mackenzie’s course in connexion with this mater, to Mr. . H.

. Perry’s statement to himzelf, One thing would seem to be certain ; the aecounts

of the orders on this oceasion, are so contradictory, as not to justify any man in
affirming that Small acted with a design.

We are aware our Jaw will be called in question on two poinis, viz.: On the
subject of the virtue of what may be called ex post facto evidence, in vindicating
the acts of g man; and, oo the right of 2 man-g =war, to exercise jurisdiction over
her owa crew, in a foreign territory.

As respects the first, we will put a case. A and B quarrel and separate. A
zets a dagger, and distinotly declares an intention to stab B, on the first favora-
ble oceasion, fw order o resent injuries already received. B provides himself with
& pistol, and makes 3 similar dec]arul.iun, but under circumstanees 1 render its
communication 0 A impossible. The parties then meet; B approaching A,
professing a readiness 1o apologise for what had passed, looking amiable, and
giving no grounds for apprehension by his conduet. A, in execation of his original
design, stabs B, and kills him. The fzet of B's private intentions comes out on
trial, making it evident that if A had not killed B, the latter would have killed A.
Now, would this make the act of 4 seldafence ¥

Malice is an ingredient in all erime. As God alone can read the heart, the

 law wisely infers malice in certain states of the facts, But, when the party him-

sell avows malice, and his acts corroborate the truth of his deelarations, will it
avail him that another is as wicked and as lawless ag himsell¥
We know that this e Post facta evidence ought to be received so far as it goes

10 corroborate previous evideuee, though with great discretion even in such in-

stancez; but we think it ought not ever be,received, as substansive proof. The

last iz all we contend for,

As respects the national Jurisdiction, we thick we have not been understood.
We wse jt only by way of illustration, in order to show the dilemma to which
Captain Mackenzie might be reduced by laying down the position, he would not ask
succer from any foreign power.  Our ground is that he would have been obliged
10 go to sea to hang his prisoners, inasmuch as be could not legally have exeeuted
them in a foreign port. This is denied by one of these who have seen our

shests, as hning oppesed 0 international Jaw,

We very well know that national law prevails on board a ship-of-war in a foreign
port; but certainly not without limitations, It is a maxim of all municipal law
that every man must exercise his own legal rights, in a way not 10 infringe those
of other persons. The comity of nations remders this principle rigorously binding
in all cases of international rights. Th&l@m of New York, for instance, forbid

public executions, as opposed to the publié good, and es offensive to proper feel-
ng.  We should conceive it to be o gross violation of the comity of nations, for

an English or Frapel; ship-of-war to execute men off the Battery, in the ordinary
rourse of her legal discipline and Judgments. Such an aet would need grave
explanations, and would only be jostified on the plex of necessity, But Captain
Mackenzie's case would have been far worse. No man can believe we should
tolerate the conduct of the commander of an English brig, who shou Id hang three
Men at his yard-arm, without o trial, because he could not submit so far to humili-

on, as:to ask the authorites of the place 0 extend 1o him the wsual protection

f their jurisdiction. The whole country would receive such an excuse as an
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insult to aggravate the original wrong. We conceive that a vessel-of-war has ng
more right than an individual to resort to the law of nature, in a foreign por,
unril all legwel means have failed ; and, whatever may be her privileges in other
matters, it 15 certainly as much within the legal powers of the local authorities of
New York to suppress viokenee on board a ship-of-war, as it would be 1o prevent
two belligerants from fighting a battle in the port. It will scarcely be contended
that the local amhorities have not a legal right to prevent the crew of a foreign
ship-of-war from cutting each other's throats.

To conclude : we eoneeive that he who would come at the merits of the Som«
ers muliny, as they are connected with the facts shown by this record, must bear
in mind the following leading circumstances, viz. : That the affuir of the mast
was the oceurrence which direcily awakened the feeling that produced the execu-
tions; that there is more reason for believing that Small obeyed an order in hanl-
ing on the brace, thun that be did not, and that Captain Mackenzie had virtually
been given to understand as much, on the 27th November ; that the question of
executing Mr. Spencer, Cromwell, and Small, provided more prisoncrs were made,
arose asearly as the 25th ; that Captain Mackenzie wrote hig letter convoking a coun-
cil on the morning of the 30th ; that after writing this letter, M Kinley, Wilson,
M:Kee, and Green, were arrested ; that the four last named were brought into
port as prizoners, some of whom Captain Mackenzie affirmed in his report were
Kxown to be guilty, were several weeks in confinement, most of them in irons, no
charges being ever brought against one of them all; that Cromwell was never
questioned as 1o his guik, except by a few remarks made when first confined, and
was never asked to explain any of the circumstances which formed the justifica-
tion of his execution, though in irons on the guarter deck of the brig, nearly four
days before he was hanged, and quite three after the question of his death was
first agitated ; that most of the evidence by which the execution of this man has
been attempted to be justified before the court, bas been first revealed by the
geveral witnezses, since the vessel arrived in port ; that Captain Mackenzie does
not appear to have inquired into the facts personally, short conversations at the lime
of the arrest excepted, until afer his decision to hang the man, and then only by
taking through Mr. Gansevoort the opinions af the petty officers concerning Crom-
well ; that be made out his station bill for the execulions on the night of the
30th, some twelve or fifteen hours before the report of the council wos read to him,
and consequently all the evidence given belore that council, such as it was, jiad
been received ; that no overt act of mutiny had been eommitied 3 that the
prisoners, in every instance, submitted to be put in irons without the smallest show
of resistance, the crew looking quietly on; that at the executions there was mo
resistance ; and that a man, 5|111|r05[ﬂ‘| by Captain Meckenzie to be seripuzly im-
plicated, and one ol thase he arrested after reaching port, was Aogged at the gang-
way, as late as the 20th, nothing unusual oceurring, even in appearance, at his
punishment. It is ali important to remember that i any mutinous conduct among
the crew, such as to justify the executions, actually existed, it is susceptible of he-
ing proved, and that in neglecting to punish offenders for conduct which indum_ﬂl
cansequences so serious, Captain Mackengzie tacitly admits he can not prove i,
or he grossly meglects doing his duty. :

As relates to the evidence, we would point out to the reader the explanations
concerning the battle-axes; the two rushes aft, on neither of which cccasiofis
was anything like a rescue attempted ; the affair of the knife, a daggdr, WhiEY
Captain Mackenzie in his reportspeaks of as ** only fit to kill,”" but which the
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bought and presented it to his eot-boy, a difference of sentiment that goes to
show the value of some of the epinians given ; the contradictions, and positive-
ness under contradictions, of most of the boys whe testify about the pajers, as
well as the almost maral certainty that, under the circumstances, these boys could
nat have recognised the Greek papers, so as to swear to them, had they been even
the papers they saw in the hands of M:. Spencer; the reasons there are for sup-
posing that these papers were constantly undergoing alterations ; and the great
probability there is that the only crosses which appear on the Greek papers, were
put there very shortly before Mr. Spencer's arrest; the vafue of Tyson’s testimony,
as contradicted by Sears, and as shown on his own cross-examination ; the testi-
mony of Anderson in particular, a witness without exaygreration, and one who
evidently wished 1o tell the truth; the manner, persons, times, and places, when,
where, and how, and to whom, mast of the boys first revealed the facts they relate ;
the confidest manner in which many of the witnesses speak of appearances
and circumstances concerning which there is a moral assurance there nught to be
at least doubts; the after-thoughts that pervade =0 much of the testimony ; the
exaggerations of opinion that are to be found it it; the whole evidence of King,
the gunner's mate, and the confidence and particularity with which he swears to
an arder about the main royal brace, when clearly no such order was ever given;
the motive owned by Mr. Ganseveort, for questioning Small concerning Crom-
well and Mr. Spencer touching himself, after the council assembled ; the dizcrep-
ancies that exist between Captain Mackenzio's report, and various peints in the
evidence ; the confident absurdities that are hazarded by many of the witnesses
85 connected with their own powers to interpret looks, signs and expressions of
the human countenance, as well as the general disposition which exists to prove
too much; the points on which the witnesses say they do mot remember, as oppos-
ed to the points on which their memories are min utely accurate.

Most persons who condemn the course of Captain Mackenzie and his officers
attribute it to fear. This solution of the difficulty is so natural, as to be the first
to suggest itsell. Such, however, is not our opinion. In the first place, we do
not believe there was anything of which a man accusiomed to sailors and ships,
would have been seriously aftaid.  Then we think, the conduct and opinions of the
officers generally, were not those of alarm; as for instance, in the dilatory pro-
ceedings of the conneil, which were hardly reconcilable with prudence, under the
circumstances of danger and jeopardy it is attempted to set up. But we douln
if men_frightened would have dared to meet the crisis, as it was certainly here
met, admitting that the danger existed ; and least of all do we believe the puerile
theory of the disgrace of going into the nearest foreign port, would have resisted
a moment against the attacks of fear. The reader will remember we distinguish
between the exaggeration of danger, and the unmanly dread of meeting it. We
suppose the tendency of the commander to regard one side of a question, sud-
denly took the direction of magnifying this mutiny, We think it evident Mr.
Gansevoort had a strong disposition that way from the first. We believe the
opinions of the twe to have influenced all the rest of the quarter-deck, Under
these opinions occurred the “acenes” of which we have spoken, when the previous
Impressions gathered intensity from the necessity of the case, and the exccutions
followed.

Many imagine that Captain Mackenzie's report betrays the evidence of a dis-
pasition to glean personal renown, from the manner in which it is pretended he

saved his own life and those of his associates. The feebleness of this extraordi=
uary ducument renders its writer obnoxious to very injurious suspicions certainly,

¢
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and this among the number; but the mental obliquity, s very obvious througham
the whole affair, renders any ordinary analysis of human motives exceedingly
precarious.  God alone can say how far any selfish feeling was mixed up with
the mistakes of this terrible transaction. The act was, unquestionably, one of
high moral courage, one of the hasest cowardice, one of deep guilt, or one of
lamentable deficiency of judgment.

NOTE.

Since this review has been in type, our attention has been drawn to cartain
detached passages in the opinions of the Judge advocate, which go to show that
that gentleman holds the same opinion we do surselves on the subject of (ha
nature of the appearances that would justily Captain Mackenzie’s course,

At pages 285 and 253, the names of Anderson and Browning are confoundeq
together in & way that may mislead the reader. This has arisen fram the faey
that a portion of the record had not reached us, and we followed newspaper
reports—always unsafe guides—for a sinall portion of the testimony, The name
should read Anderson, throughout, and this man was a captain of the fore-
castle, and not a boatswain's mate. There is, however, some reazon for belipy.-
ing that Bmwnjng. the boatswain's mate, was also aloft when the mast was carried
away, though we can not at the moment lay our hand on the evidence.

The point is simply ta show that confessedly fnnocent men were aloft, and that
the officers ought to have foreseen this, as well as the strong improbability thag
the conspirators would choose g place so liable to imerruptions of this hature, 1o
Plat in.

THE END.

iy
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